United States Court of Appeals,

El eventh Circuit.

No. 94-7139.

COLONI AL PROPERTIES, INC., a corporation, Inverness Famly
Medi cal Center Partners, Ltd., a limted partnership, Plaintiffs-
Appel | ees,

V.

VOGUE CLEANERS, |INC., a corporation, Edward N. Burg, Defendants-
Appel | ant s,

Edward N. Burg, Jr., Margaret A. Burg, Defendants,
Richard S. Burg, Defendant-Appell ant.
March 8, 1996.

Appeal from the United States District Court for the Northern
District of Al abama. (No. 92-Ar-2325-S), WIlliam M Acker, Jr.,
Judge.
Bef ore EDMONDSON, DUBI NA and BARKETT, G rcuit Judges.

DUBI NA, Circuit Judge:

CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR THE

ELEVENTH CI RCU T TO THE SUPREME COURT OF ALABAMA PURSUANT TO

RULE 18 OF THE ALABAVA RULES OF APPELLATE PROCEDURE.

TO THE SUPREME COURT OF ALABAMA AND THE HONORABLE JUSTI CES
THERECF:

In this environnmental |aw case, the district court granted
parti al summary judgnent against Defendant- Appellant Vogue
Cleaners, Inc. with respect to the request for attorneys' fees by
Pl aintiffs-Appellees Col onial Properties, Inc. and I nverness Fam |y
Medi cal Center Partners, Inc. (collectively "Landlords"). The
district court also granted partial summary judgnment with respect
to the issue of liability on the Landlords' claim of trespass
agai nst Def endant s- Appel | ants Vogue C eaners, Edward N. Burg, and

Richard S. Burg (collectively "Tenants"). On appeal, the Tenants



urge us to reverse the district court's grant of partial summary
j udgment and to enter judgnent as a matter of lawin their favor on
both the request for attorneys' fees and the trespass claim

In light of the notice provisions contained in the | ease, we
conclude that Vogue Cleaners did not default on the |ease.
Accordingly, the district court erred in awarding the Landl ords
attorneys' fees, and we now reverse that part of the district
court's judgnent.

Qur holding with respect to attorneys' fees does not, however,
di spose of this case. W nust still address the Tenants'
contention that the district court erred in granting partial
summary judgnent in favor of the Landlords on the trespass claim
Unfortunately, we have been unable to find, and the parties have
not drawn our attention to, any authoritative decision by the
Al abama Suprenme Court or Court of Appeals that directly answers the
guestion presented by the trespass claim viz., whether Al abanma | aw
allows a landlord to bring an action for trespass agai nst a tenant
for damage to a comon area. W therefore defer our decision on
the trespass claim pending certification of this question to the
Al abama Suprene Court.

|. STYLE OF THE CASE

The style of the case is as follows: Colonial Properties,
Inc., a corporation, Inverness Famly Medical Center Partners,
Ltd., a limted partnership, Plaintiffs-Appellees v. Vogue
Cl eaners, 1Inc., a corporation, Edward N Burg, Defendants-
Appel l ants, Edward N. Burg, Jr., Margaret A. Burg, Defendants,
Richard S. Burg, Defendant-Appellant (D.C. Docket No. CV 92- AR-



2325-S). This case is assigned nunber 94-7139 in the United States

Court of Appeals for the Eleventh Circuit, on appeal from the

United States District Court for the Northern District of Al abana.
1. STATEMENT OF THE CASE

A. Factual History.

Thi s case arose out of the Tenants' practice of pouring toxic
material onto a curb adjacent to their dry cleaning business.
Beginning in July of 1983, Vogue Cl eaners rented a store |l ocated in
t he Heat her br ooke Shoppi ng Center in Shel by County, Al abama, from
the Landl ords. Edward N. Burg, Sr., the chief executive officer of
Vogue C eaners, managed t he Heat her brooke store from1983 until his
retirement in 1987. Richard S. Burg, his son, took over the
managenent of the Heatherbrooke store after his father's
retirement. Richard S. Burg is al so the conpany's vice-president.

Vogue Cleaners is a dry cleaning operation. One of the
machi nes used in its operati on—+he Permac machi ne—dses a hazar dous
subst ance known as perchl oroethyl ene, or "perc.”" As part of the
dry cleaning process, perc is injected with steamto purify it for
| ater reuse. The perc-filled steamis then condensed into a |iquid
solution of perc and water. Once in liquid formthe higher-density
perc drops to the bottomof the container, and the water is drained
fromthe top through a hose and into a five gallon jug.

During its operation, Vogue C eaners enployed either Safety
Kleen or Clean Way Corporation to di spose of the hazardous waste
products generated by the Permac machine at its Heatherbrooke
| ocati on. However, the disposal conpanies carried away only two of

the three waste products generated by the Permac machine. In spite



of the fact that the disposal conpanies provided Vogue C eaners
with barrels in which to place the perc-contam nated water, Vogue
Cleaners instructed its enployees to pour this waste product onto
the curb behind the Vogue C eaners facility.

On two occasions, workers were burned by perc-contam nated
water that collected in holes they had dug to gain access to the
sprinkl er systens | ocated about the Heat her brooke store. The first
i nci dent involved Richard Gi nmes, the superintendent of mai nt enance
enpl oyed by one of the Landlords. The second incident occurred on
Cct ober 2, 1990. On that occasion, the perc-contam nated water
burned the plunbers’ hands and arnms and induced nausea and
dizziness. It is this latter incident which eventually led to the
filing of the suit sub judice.

The Ener gency Response Managenent and Trai ni ng Cor porati on and
t he Al abama Departnent of Environnmental Managenent ("ADEM') were
called to the scene to secure the area where the acci dent occurred.
An investigation followed, and ADEM concl uded that the plunbers
injuries were caused by exposure to perc. ADEMal so concl uded t hat
t he perc contam nati on had reached t he groundwater under the site.
ADEM i ssued a Notice of Violation and a proposed Adm nistrative
Order requiring Vogue Cleaners to submt further reports to enable
ADEM to assess the full extent of the perc contam nation of the
soi | and groundwater.

B. Procedural History.

On Cctober 1, 1992, the Landlords filed this suit against the

Tenants in federal district court seeking recovery under both the

Conpr ehensi ve Environnental Response, Conpensation, and Liability



Act of 1980 ("CERCLA"), 42 U.S.C. 88 9607, 9613(f), and conmon | aw
tort and contract theories. In a pre-trial order, the district
court dismssed with prejudice the Landlords' state clains of
i ntentional m sconduct; negl i gence; negl i gent, wanton, and
reckl ess conduct; nuisance; and respondeat superior. In the sane
order, the district court declared CERCLA and trespass liability
against all Tenants, declared breach of the |ease agreenent and
indemification liability agai nst Vogue Cl eaners only, and | eft the
determ nation of damages to the jury. Furthernore, the district
court dismssed with prejudice the clains for attorneys' fees under
CERCLA and those clained agai nst any defendant other than Vogue
Cl eaners. Wth respect to Vogue Ceaners, the district court
declared liability for attorneys' fees in favor of the Landl ords as
part of Vogue C eaners' liability under the breach of the |ease
agreenent and i ndemnification clains.

In the final judgnent order, the district court granted
judgrment as a matter of law with respect to damages of $9, 815 on
the CERCLA claim The district court submtted the remaining
damages clainms to the jury on special interrogatories. The jury
found dimnution in the fair market value of the property in the
amount of $100,000 and awarded attorneys' fees in favor of the
Landl ords in the sum of $75, 000.

[11. DI SCUSSI ON

The central question that nust be decided in order to
determ ne whether the district court properly granted partial
summary judgnent in favor of the Landl ords on the trespass claimis

whet her, under Alabama law, a landlord can bring an action for



trespass agai nst a tenant for damage to a common area. The Tenants
draw our attention to Borland v. Sanders Lead Conpany, 369 So.2d
523 (Al a.1979), in which the Al abama Suprene Court l|isted the
el ements of trespass as follows: "1) an invasion affecting an
interest in the exclusive possession of [the plaintiff's] property;
2) an intentional doing of the act which results in the invasion;
3) reasonable foreseeability that the act done could result in an
invasion of plaintiff's possessory interest; and 4) substantia
damage to the Res.” ld. at 529. The Tenants claim that the
Landl ords cannot maintain an action for trespass to the comon
areas because the Landl ords did not have exclusive possession of
those areas. According to the Tenants, the Landlords could not
have excluded thementirely fromthe comon areas, and therefore
t he Landl ords have no exclusive possessory interest against them
The Landl ords, on the other hand, contend that Borland is not
controlling. They note, correctly, that Borland did not involve a
di spute between a landlord and a tenant. According to the
Landl ords, they retained, vis-a-vis the Tenants, sufficient
possession and control of the common areas to maintain an action
for trespass. In support of their argunent, they cite a M ssour
Court of Appeal s case which held that a |l andl ord retains sufficient
control of the commpbn areas to support an action for trespass
against invitees of a tenant. See Mdtchan v. STL Cabl evi sion,
Inc., 796 S.W2d 896, 900 (M. Ct. App.1990). But see L.D.L. wv.
Fl orida, 569 So.2d 1310 (Fla.Di st.C . App.1990) (Il andl ord does not
have possessory interest in common areas sufficient to nmaintain an

action for crimnal trespass against a tenant's invitee). The



district court found the reasoni ng of the Mdtchan court persuasive
and concl uded that the Al abama courts would foll owthe reasoni ng of
Mot chan if they were ever confronted with the issue.

While the district court may have been entirely correct in
its prediction that the Al abama courts would follow the reasoning
of Motchan if confronted with the i ssue, the fact remains that this
is a case of first inpression under Al abama law.' Rather than
specul ating about how the Alabama courts would answer this
guestion, we prefer to certify the issue for resolution by the
Al abama Suprene Court. As we have recently said, "Wiere there is
any doubt as to the application of state law, a federal court
should certify the question to the state suprene court to avoid

2 n

maki ng unnecessary Erie® "guesses' and to offer the state court the

opportunity to interpret or change existing |aw" Mosher v.
Speedstar Div. of AMCA Int'l, Inc., 52 F.3d 913, 916-17 (1l1lth
Cir.1995). If Al abama |aw recognizes a cause of action by a

| andl ord against his or her tenant for trespass to commobn areas,
then the district court's grant of partial summary judgnent on the
issue of liability was correct. |If not, then the district court's
grant of partial summary judgnent shoul d be reversed, and we shoul d
enter judgnment as a matter of law in favor of the Tenants with
respect to the issue of liability.

I V. QUESTION TO BE CERTI FI ED TO THE ALABAMA SUPREME COURT

At oral argument, counsel for the Landlords adnmitted that
there is no case fromthe Al abama courts that directly controls
the resolution of the issue presented here.

’Erie R R Co. v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82
L. Ed. 1188 (1938).



W certify the following question to the Al abama Suprene
Court:

Whet her, under the facts of this case, Al abama |aw allows a

l andl ord to maintain a cause of action for trespass against a

tenant for danage to a common area.

Qur statenment of the question is not designed to limt the
inquiry of the Al abama Suprene Court. As we have said before, the
particul ar phrasing of a question we certify to a state's highest
court is not intended "to restrict [its] consideration of the
probl ens involved and the issues as [it] perceives themto be in
its analysis of the record certified in [the] case.” Mosher, 52
F.3d at 917 (quoting Martinez v. Rodriguez, 394 F.2d 156, 159 n. 6
(5th Cir.1968)).

To assi st the Al abama Suprene Court, we hereby order that the
entire record in this case, together with the briefs of the

parties, be transmtted herewth.

REVERSED i n part and QUESTI ON CERTI FI ED



