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April 26, 1995.
Appeal from the United States District Court for the Southern
District of Alabama (No. CV 94-885-AHS); Alex T. Howard, Jr.,
Judge.
Bef ore TJOFLAT, Chief Judge, EDMONDSON and BIRCH, Circuit Judges.
PER CURI AM
Fol l owi ng oral argunent, we certified the foll ow ng question

to the Suprene Court of Al abama

WHETHER ABSENTEE BALLOTS THAT, ON THE ACCOVPANYI NG AFFI DAVI T
ENVELOPE, FAIL TO HAVE TWO WTNESSES AND LACK PROPER



NOTARI ZATI ON ( FOR EXAMPLE, BALLOT ENVELOPES THAT HAVE ONLY A

SI GNATURE OR ONLY ONE W TNESS, OR ON WHI CH THE VOTER AND THE

NOTARY HAVE SI GNED THE BALLOT BUT THE NOTARY FAILS TO FILL I'N

THE "TI TLE OF OFFI Cl AL") MEET THE REQUI REMENTS OF ALABANA LAW

SPECI FI CALLY ALABANA CODE SECTI ON 17-10-7, TO BE LEGAL BALLOTS

DUE TO BE COUNTED I N THE NOVEMBER 8, 1994 GENERAL ELECTI ON.
Roe v. Al abama, 43 F.3d 574, 583 (11th Cir.1995). The Suprene
Court of Al abama has answered in the affirmative. Roe v. Mbile
County Appointnent Bd., --- So.2d ---- (Ala.1995) (slip op.
1940461, March 14, 1995).

We remand t hese proceedings to the district court for a trial
on the nerits. The court shoul d address, and make findi ngs of fact
on, the follow ng issues:

1. The extent to which, if at all, ballots such as the ballots

1 were

at issue in this case (the "contested absentee ballots")
regul arly excluded fromthe vote count in Al abama counties prior to
t he Novenber 8 election and, if so, in which counties;

2. The extent to which, if at all, ballots such as the
contested absentee ballots were regularly counted in Al abam
counties prior to the Novenber 8, 1994 election and, if so, in
whi ch counti es;

3. In any county in which ballots such as the contested
absentee ballots were regularly counted prior to the Novenber 8
el ection, whether contested absentee ballots were counted in that

county on Novenber 8;

4. In any county in which ballots such as the contested

"Cont est ed absentee ballots," as we defined themin our

previ ous opinion, are those absentee ballots that were
acconpani ed by an affidavit envel ope that was signed by the voter
but either: (1) was not properly notarized; or (2) was not
properly witnessed by two adult w tnesses. See Roe, 43 F. 3d at
578 n. 5.



absentee ballots were regularly counted prior to the Novenber 8
el ection, whether a reasonabl e absentee voter in that county knew
or shoul d have known that such ballots were counted;

5. In any county in which ballots such as the contested
absentee ballots were counted prior to the Novenber 8 el ection and
in which a reasonable voter in that county knew or should have
known that such ballots were counted, the source of information
regarding the practice from which a reasonable voter |earned or
shoul d have | earned of the practice;

6. In any county in which ballots such as the contested
absentee ballots were regularly counted prior to the Novenber 8
el ection:

a. The percentage of total votes for statew de office
cast by absentee ballot (both contested and other) and the
per cent age of total votes cast by contested absentee ballot in
t he Novenber 8 election in that county; and

b. The percentage of total votes for statew de office
cast by absentee ballot (whether the affidavit was conpl ete or
not) in the previous two elections for statewide office in
t hat county;

7. Wiether state officials such as the Attorney General of
Al abarma or the Secretary of State of Al abanma have taken consi stent
posi tions regardi ng whet her ballots such as the contested absentee
ball ots are to be counted or excluded and, if so, the formin which
such positions were comrunicated to the average voter or county
voting official and the tinme at which such positions were taken;

8. Wiether county voting officials charged with running the
el ections instructed prospective voters that ballots such as the

contested absentee ballots m ght be counted and, if so, the extent

of this practice on the part of county voting officials;



9. Whether the 1994 witten absentee ballot instructions to
voters stated that ballots |acking proper notarization and the
signatures of two adult wi tnesses woul d not be counted, the precise
words used in such witten instructions, and whether a reasonable
voter could have wunderstood the witten instructions to be
aspirational rather than nmandatory;

10. The nunber of votes initially certified® to the Secretary
of the State of Al abama fromeach of Al abama's si xty-seven counties
in favor of Sonny Hornsby, the Denocratic candidate for Chief
Justice of the Suprene Court of Al abama

11. The nunber of votes initially certified to the Secretary
of the State of Al abama fromeach of Al abama's si xty-seven counties
in favor of Perry O Hooper, Sr., the Republican candidate for
Chi ef Justice of the Suprenme Court of Al abama

12. The nunber of votes initially certified to the Secretary
of the State of Al abama fromeach of Al abama's si xty-seven counties
in favor of candi dates for Chief Justice other than Sonny Hornsby
or Perry O Hooper, Sr., if any;

13. The nunber of votes initially certified to the Governor of
the State of Al abama fromeach of Al abama's sixty-seven counties in

favor of Lucy Baxley, the Denocratic candi date for Treasurer of the

*The "nunber of votes initially certified" includes those
vote totals originally sent to the Secretary of State or the
Governor pursuant to sections 17-13-7 and 17-14-22 of the Al abama
El ecti on Code before the Montgonery County Circuit Court ordered
t hat contested absentee ballots be counted. See Odomv. Bennett,
No. 94-2434-R (Montgonmery County Cir.C., filed Nov. 16, 1994);
see generally Al a.Code 88 17-13-7, 17-14-22 (1988). |In addition,
the district court should ascertain the effect of any
suppl enental certifications that were nmade for any reason ot her
than to conply with the Odom court's order



State of Al abamg;

14. The nunber of votes initially certified to the Governor of
the State of Al abama fromeach of Al abama's sixty-seven counties in
favor of Janes D. Martin, the Republican candi date for Treasurer of
the State of Al abama

15. The nunber of votes initially certified to the Governor of
the State of Al abama fromeach of Al abama's sixty-seven counties in
favor of candidates for Treasurer other than Lucy Baxley or Janes
D. Martin, if any;

16. Whether any of the vote totals initially certified from
any county contai ned any contested absentee ballots and, if so,

a. Wether there exists a previous official vote count
fromthat county, or those counties, that reliably tabul ated
the votes without including the contested absentee ball ots,
i.e., a tabulation of voting booth ballots and uncontested

absent ee ball ots;

b. The nunber of contested absentee ballots contained in

the county's, or counties', initial vote total(s), if
cal cul able, and the nunber of contested absentee ballots
contained in the statewide initial vote total, if cal cul abl e;

17. If any of the vote totals initially certified from each
county contained contested absentee ballots, whether those
contested absentee ballots are in any way physically separable from
the | arger pool of ballots, and, if not, whether there exists any
ot her nmethod, short of obtaining the testinony of each voter who
cast a contested absentee ballot, of identifying and counting
contested absentee ballots for purposes of determning the effect
of the contested absentee ballots on the elections for the offices
of Chief Justice and Treasurer.

In addressing these issues, the district court should be

cogni zant of the purpose of this court's remand: The parties



shoul d have a speedy trial to determne the practice in Al abana
regardi ng the counting of contested absentee ballots prior to the
Novenber 8 el ection, to determ ne the extent to which such practice
was known to reasonable absentee voters in Al abama, and to
determ ne what effect, if any, the contested absentee ballots had
on the outcone of the elections for Chief Justice and Treasurer.
This court is particularly concerned with the possible effect of
any contested absentee ballots included ininitial certifications.
In setting out issues that we think will require factfinding after
trial, we donot limt the authority of the district court to order
other issues tried and to find additional facts. W note in
passing that the plaintiffs, the Davis class, and the state
defendants (including the Secretary of State) may be able to
establish certain facts by stipulation.

The district court's prelimnary injunction, as nodified by
our previous order, is affirmed. See Roe, 43 F.3d at 583.

I T 1S SO ORDERED.



