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The nenbers of Al abama's appell ate courts—the Suprene Court,
the Court of Criminal Appeals, and the Court of Civil Appeal s'-are
elected to office in at-large partisan elections.? In this case,
Hoover White, a black voter and representative of a class of al
bl ack voters in Al abama,® contends that this at-large election
schene dilutes the voting strength of black voters in Al abama in
vi ol ation of section 2 of the Voting Ri ghts Act because it affords
bl ack voters, on account of their race, "less opportunity [than
white voters] ... to participate in the political process and to
el ect representatives of their choice.” Voting R ghts Act of 1965,
Pub.L. No. 89-110, § 2(b), 79 Stat. 437, 42 U S.C. § 1973(b)
(1988). White al so contends that the challenged at-|arge el ection
schene denies Al abama's bl ack voters the equal protection of the
| aws guaranteed them by the Fourteenth Anmendnent. He seeks
injunctive relief sufficient to renedy these deficiencies in the

met hod of electing Al abama's appellate judges. Finally, Wite

The judicial power of Al abama is vested exclusively in a
"unified judicial systenl consisting of, at the appellate |evel,
a Supreme Court, a Court of Crimnal Appeals, and a Court of
Cvil Appeals. Ala. Const. anend. 328, § 6.01(a). The Suprene
Court consists of "one chief justice and such nunber of associate
justices as may be prescribed by law." Id. § 6.02(a). The
courts of appeals consist of "such nunber of judges as may be
provided by law." Id. 88 6.03(a), (b).

*The Al abama Constitution provides that the justices of the
Suprene Court and the judges of the courts of appeals are
"elected by vote of the electors within the territorial
jurisdiction of their respective courts.” Ala. Const. anend.
328, 8 6.13 (1973). Such elections are part of Al abama's
parti san general election schene for state office holders. See
generally Al a.Code tit. 17 (1995).

%Joining Wiite as plaintiffs and class representatives are
John Dillard and d enn Mbody, both of whom are bl ack voters. W
refer to these plaintiffs collectively as "Wite."



clainms that the legislature's alteration of the structure and
conposition of Al abama's appellate courts, in 1969 and on two
subsequent occasions, has not been precleared under section 5 of
the Voting Rights Act. He seeks an order declaring the
| egi slature's actions inoperative. See 42 U.S.C. § 1973c (1988)."

Shortly after Wiite comenced this action, his attorneys and
the Attorney General of Alabama entered into settlenent

negoti ations; these negotiations led to an agreenent which the

“Section 5 of the Voting Rights Act requires certain states,
i ncludi ng Al abama, to obtain either judicial preclearance from
the United States District Court for the District of Colunbia or
adm ni strative preclearance fromthe Attorney General of the
United States before altering "any voting qualification or
prerequisite to voting, or standard, practice, or procedure with
respect to voting...." 42 U S.C. 8§ 1973c. Section 5 applies to
judicial elections, Cark v. Roener, 500 U. S. 646, 111 S. C
2096, 114 L.Ed.2d 691 (1991), and thus may apply to the
| egi sl ative enactnents involved in this case.

If "voting changes subject to 8 5 have not been
precleared, 8 5 plaintiffs[, such as Wiite in this case,]
are entitled to an injunction prohibiting the State from
i npl ementing the changes.” 1d. at 652-53, 111 S.C. at
2101. Such relief my not be granted by a United States
district judge; rather, it nust be granted by a three-judge
court convened by the chief judge of the judicial circuit in
which the case is filed and consisting of one United States
circuit judge and two United States district judges (one of
whomis usually the judge before whomthe case was filed).
See 42 U.S.C. 8§ 1973c; 28 U S.C. 8§ 2284 (1994).

As indicated in part 1.B., infra, after Wiite filed his
conplaint, a three-judge court was convened to hear his 8 5
claims. That court |acks jurisdiction, however, to
entertain Wiite's clains under 8 2 and the Equal Protection
Cl ause of the Fourteenth Amendnent. Accordingly, those
clainms remain before the district court—specifically, before
the judge to whomthe case was assigned at the tinme of
filing, the Honorable Myron H Thonpson.

In this appeal, we are called upon to review a fina
j udgnment entered by Judge Thonpson. References herein to
the district court are, therefore, to Judge Thonpson and not
to the three-judge court, unless otherw se indicated.



United States Departnent of Justice precleared. The district
court, over the objection of the appellants, who had intervened in
the case, approved the agreenment and made it part of the fina
judgnment now before us. Wite v. State of Al abama, 867 F. Supp
1519 (M D. Ala. 1994). That judgnent, if inplenmented, wll
restructure the Suprene Court of Alabama and the two courts of
appeals by increasing the size of those courts and creating a
sel ection process that wll ensure that the bl ack voters of Al abama
have at | east two "representatives of their choice" on each court.

The appellants, a black voter and a judge on the Court of
Crimnal Appeals, contend that in fashioning such relief the
district court exceeded its authority under section 2 of the Voting
Rights Act,® and that the court's entry of the judgnent therefore
constituted an abuse of discretion. W agree, and therefore vacate
the district court's judgnent and remand the case for further
pr oceedi ngs.

This opinion is organized as follows. Part | describes the
hi story and current structure of Al abama's appellate courts and
traces the history of this litigation. Part Il denonstrates how
the relief provided by the court's judgnent is foreclosed by
section 2 of the Voting Rights Act. Part Ill addresses a district
court's power to increase the size of an elected governnental

body—here, Al abama's three appellate courts—n an effort to renedy

*Appel | ants al so contend, anong ot her things, that the
relief granted by the district court is precluded by the Equal
Protection C ause of the Fourteenth Amendnent because it
establishes a de facto, if not a de jure, racial quota system
Because we di spose of the case on statutory grounds, we do not
address the constitutional argunent.



racial vote dilution. Finally, part |V addresses, and rejects, the
argunent advanced by Wiite and the United States, as am cus curi ae,
that, notwithstanding the limtations discussed in parts Il and
11, the renedy provided by the district court's judgnent is
per m ssi bl e because the judgnent is a "consent decree."”

l.

A

Prior to 1969, Alabama's appellate courts consisted of a
seven-justice Supreme Court and a three-judge internediate
appel l ate court called the Court of Appeals. The nenbers of these
courts were chosen for staggered six-year terns in at-large
parti san el ections. Vacancies occurring prior tothe end of a term
were filled by appointnent by the Governor;® these appointees then
stood for election in Al abama's next general election held after
t he appoi ntee had served one year in office.

In 1969, the Alabama |egislature added two seats to the
Suprenme Court. Act No. 602, 8§ 1, 1969 Ala.Acts 1087 (codified at
Al a. Code 8§ 12-2-1 (1995)). The legislature also divided the Court
of Appeals into the Court of Crimnal Appeals and the Court of
Cvil Appeals, each wth three judges. Act No. 987, 8§ 1, 1969
Al a. Acts 1744. In 1971, the legislature added two judges to the
Court of Crimnal Appeals, Act No. 75, 8 1, 1971 Al a. Acts 4283, and
in 1993, it added two seats to the Court of Civil Appeals, Act No.
93-346, 88 1, 4, 1993 Ala. Acts 536, 537. See Ala.Code § 12-3-1

®The Al abama Constitution provides that, "The office of a
j udge shall be vacant if he dies, resigns, retires, or is
removed. Vacancies in any judicial office shall be filled by
appoi ntment by the governor...."™ Ala. Const. anend. 328, § 6.14
(1973).



(1995). The elections for appellate judges have continued to be
parti san and held at | arge, and the Governor has continued to fil
m d-term vacanci es.
B

On January 27, 1994, Hoover Wite, on behalf of hinmself and
t he bl ack voters of Al abama, brought this suit against the State of
Al abama and its Secretary of State. He alleged that the State had
not obtai ned precl earance, as required by section 5 of the Voting
Ri ghts Act, of any of the |egislative enactments described above.’
White asked for a declaration that these enactnents were void ab
initio and for appropriate injunctive relief. A three-judge court

8 See

was pronptly convened to consider Wiite's section 5 clains.
42 U.S.C. § 1973c; 28 U.S. C. § 2284.

Wiite also alleged that the at-large systemfor electing the
menbers of Al abama's appellate courts denies Al abama's bl ack
voters, on account of their race, the same opportunity as that
given to white voters to participate in the election of those
menbers. He asked the court (1) to declare the at-large el ection

schene illegal under both section 2 of the Voting R ghts Act and

‘\White's original conplaint challenged only the split of the
Court of Appeals and the subsequent addition, in 1971 and 1993,
of two judges to each of the new courts. On February 16, 1994,
Wi te anended his conplaint to include a challenge to Act No.
602, 1969 Al a. Acts 1087, which enlarged the Suprene Court. W
refer to Wiite's anended conplaint as the "conplaint."

don April 15, 1994, as indicated in the text part |.D.
infra, Wite's attorneys and the Al abama Attorney Ceneral advised
the three-judge court that they had reached the settl enent
agreenment described in the text and asked that court to stay
further proceedings on Wiite's 8 5 claimso that the district
court could consider the agreenent. The three-judge court
granted their request the sane day.



t he Equal Protection C ause of the Fourteenth Anendnent, and (2) to
fashion an appropriate remedy to cure these violations.

Wthin days after White filed his conplaint, and before the
defendants were required to file their answer, Wite's attorneys
and the Attorney Ceneral of Al abama, Jimry Evans, agreed to settle
the case.® As they were negotiating the terns of the settlenent,
Ral ph Bradford, a black voter, noved the court on February 2, 1994,
for leave to intervene in the case as a plaintiff representing the
bl ack voters of Alabama. |In the conplaint attached to his notion,
Bradford all eged that the at-large systemfor electing the state's
appel | ate judges dilutes the votes of black el ectors and, pursuant
to Thornburg v. G ngles, 478 U.S. 30, 106 S.Ct. 2752, 92 L. Ed. 2d 25
(1986), he sought an injunction requiring that the judges instead
be elected from single-nmenber districts. Si x days later, Judge
Mark Montiel, a menber of the Court of Criminal Appeals, '° sought
to intervene as a defendant representing a class of all Republican
voters, and a subcl ass of white Republicans.™ Mntiel alleged that

the at-large system dilutes the votes of Republican electors in

°Jimy Evans was the Attorney General of Al abanma throughout
the proceedings in the district court. He was defeated in the
Novenber 1994 general election by the current Attorney General,
Jeff Sessions. In this opinion, the term"Attorney General"
denotes the Attorney General of Al abama.

°Judge Montiel did not seek reelection to the Court of
Crimnal Appeals in the Novenber 1994 general el ection;
accordingly, his termof office on that court expired effective
in January 1995.

“Al'so named with Montiel as class representatives were
Johnny Curry, a Republican nenber of the Al abama House of
Representatives, and Jack WIlianms, executive director of the
Al abama Republican Caucus. W refer to these class
representatives collectively as "Mntiel."



viol ati on of the Equal Protection C ause; |ike Bradford, he sought
the creation of single-menber districts.®

On February 15, 1994, with these notions pendi ng and w t hout
the benefit of the State's response to the conplaint, the district
court held a status conference. The conference was held off the
record, and the docket sheet does not indicate who attended the
conference or what transpired. Wat the record does reveal is that
the next day the district court entered an order inviting the
United States Departnent of Justice to participate in the
proceedi ngs as am cus curi ae.

On February 22, the State and the Secretary of State answered
Waite's conplaint. The answer denied that the legislative acts
di viding the Court of Appeals and increasing the size of the three
appel | ate courts had not been precleared under section 5. * The
answer also denied that the at-large election schene violates
section 2 and that the schene denies Al abama's black voters the
equal protection of the |aws.

Two days later, the Attorney Ceneral and Wite, proceeding
pursuant to Federal Rule of Cvil Procedure 68, filed an "offer and

noti ce of acceptance of judgnent" which stated that the case had

?n March 4, 1994, the district court denied Montiel's
notion to intervene as a defendant. On May 17, 1994, as
indicated part |1.D., infra, the court granted Montiel |eave to
intervene as a class plaintiff on behalf of Republican voters.

BWth respect to Act No. 93-346, which increased the size
of the Court of Civil Appeals, the Attorney CGeneral asserted in
the State's answer that the statute had been submitted to the
Department of Justice for preclearance but that the Departnent
had not responded to the subm ssion.



settled. ™ In this pleading, they asked the court to give
"prelimnary approval ... to the [proposed] judgnent, and ... to
set a tine, date, and nethod of notice to class nenbers for the
purpose of facilitating a Rule 23(e) fairness hearing." Finally,
they requested that, "[f]ollow ng the Rule 23 fairness hearing[,]

the court give final approval to the judgnment, and request|[ ed]
the Clerk to forthwith enter said judgnment in accordance with Rul e
68....""

C.

The agreenment that Wiite and the Attorney General submtted
under Rule 68 would, if inplenented, permt the State toretainits
at-l arge systemof el ecting appellate judges. To renmedy the raci al
vote dilution that this system presumably causes, however, the
agreenent would provide a nmechanism to ensure that those courts
woul d have bl ack nenbership approxinmately proportionate to the
percentage of blacks in the Al abama voting popul ation. The
agreenent, therefore, would create both a quota system and

proportional representation.®

“The Rule 68 pleading stated that, in agreeing to the
settlement, the State was not admtting liability under the
Voting Rights Act or the Constitution. |In fact, throughout this
l[itigation, the State has stood firmin its denial of liability
under 88 2 and 5 of the Voting R ghts Act and the Equal
Protection Cl ause of the Fourteenth Amendnent. See infra note
15.

®I'n the event the district court did not approve the
proposed judgnment, the State reserved the right to stand on its
answer to White's conplaint and to contest the plaintiff's clains
under 88 2 and 5 of the Voting R ghts Act and the Equal
Protection C ause.

®To ensure the perpetuation of the quota system and
proportional representation, the proposed settlenment agreenent
provi ded:



For this mechanismto function at the courts of appeals |evel,
the State (presumably the legislature) would first create two
addi tional judgeships on each of those courts. A "judicial
nom nating conm ssion” would then propose a slate of three
candi dates for each of these judgeships; all of the candi dates
woul d be black—+from plaintiff Wite' s class. The Governor would
fill the position by appointnent fromthe slate; if the Governor
"fail[ed] or refus[ed], wthin the allotted tine," to do so, the
Chief Justice of the Al abama Suprene Court would nmake the

appoi nt ment . *’

First Proposed Judgnent T 4(a)(iv). The appointee
woul d then serve a full six-year term follow ng which he or she
woul d stand for election. Thereafter, if at any tinme there were
fewer than two black judges on either court, any vacancy on the

court would be filled through the foregoing nomnation and

[1]f, after January of 2003, a situation exists on the
Suprene Court of Al abama, the Al abama Court of Crim nal
Appeal s or the Alabama Court of Civil Appeal s whereby
t he nunber of class nenbers who are Associ ate Justices
or Judges on any such Court is fewer than two for nore
t han one year, for any reason, the plaintiffs and the
State of Al abama shall attenpt to agree on an
appropriate neasure designed to renedy this situation
before the next general election cycle. |If the parties
are unable to agree on a renedi al neasure, then the
plaintiffs reserve the right to petition the Court for
appropriate relief.

First Proposed Judgnment § 6. Nothing in this proposed
agreenment or in the record of the proceedings in the
district court indicates what such "appropriate relief"
m ght entail.

Y"The first proposed judgnent, as well as the nodified
agreenent White and the Attorney CGeneral presented to the
district court on April 15, 1994, called for the nom nating
conmi ssion to send its slate of candidates to both the Governor
and the Chief Justice. The period of tinme allotted for making
t he appoi ntrent woul d vary dependi ng on the circunstances.



appoi ntment process, and the appointee would stand for election
after one year.

The nom nating conm ssion woul d be conposed of five nenbers.
Two nenbers woul d be chosen "by and front the White class (by its
attorneys), one by and fromthe Al abama State Bar (an organi zation
consisting of all Iawers |icensed to practice in Al abanma), one by
and from the Al abanma Lawyers Association (a traditionally black
organi zation), and one by the other four acting together. 1In the
event of a deadlock, the fifth position would be filled by and from
t he Al abama Bl ack Legi sl ative Caucus. Thus, presumably three, and
possibly all five, of the comm ssioners would be bl ack.

The sane nom nati on and appoi nt nent process would ensure the
presence of at |east two black justices on the Supreme Court.®® |[f
by 1995 there were fewer than two bl ack justices on the court, any
vacancy on the court would be filled through the process descri bed
above until two of the court's nmenbers were black. The appointee
woul d stand for election in Al abama's next general election. In
1996, if there were still fewer than two bl ack justices, the State
woul d det erm ne whet her every incunbent justice whose seat was up
for reelection in 1996 qualified for election under Al abama | aw.
If a justice did not so qualify, his or her seat would becone a
"renedi al " seat and would be filled through the nom nating process,
wi th the appointee serving a full six-year term 1|In 1998 and 2000,

if fewer than two justices were black, the | egislature would create

®As in the case of appointments to the courts of appeals,
if the Governor "fail[ed] or refus[ed]"” to appoint an associate
justice fromthe nomnating comm ssion's slate within the
allotted time, the Chief Justice of the Al abama Suprenme Court
woul d nmake the appoi nt nent.



an additional seat on the Suprene Court; the seat would then be
filled by gubernatorial appointnment from a slate of three black
candi dates presented by the nom nating comm ssion. The appointee
woul d serve a full six-year termand then stand for election.®

Because this appointnent mechanism could lead to a Suprene
Court of eleven justices and the parties desired a court of nine,
t he agreenent provided "that if the nunber of associate justices is
i ncreased [beyond nine], a seat on the suprene court would be
abolished if it was vacated by a white justice." Wiite, 867
F. Supp. at 1561.°° The parties' proposal, and thus the district
court's jurisdiction over the case, "was of unlimted duration."
ld. at 1532.

On March 4, 1994, while the settlenment proposal was pendi ng
before the court for prelimnary approval, the court granted
Bradford's notion for |eave to intervene as a plaintiff. The court

did not, however, pass on Bradford's request that he be certified

How t hese provisions regarding the Suprene Court woul d
operate together is illustrated by the foll ow ng hypothetical .
Suppose that by 1995 the Suprene Court had no black justices. |If
one justice retired, his or her seat would be filled through the
appoi ntment process described in the text; the appointee would
then run in the 1996 general election. [If, follow ng that
el ection, the court had fewer than two bl ack justices, the
| egislature would create a seat, to which a black woul d be
appoi nted. That appoi ntee would serve out a six-year term and
then stand for election. Finally, if, after the 1998 el ecti on,
the court had fewer than two black justices, the |egislature
woul d create a second new seat (for a total of eleven) to which a
bl ack woul d be appointed for a six-year term

**The record contains no indication as to when the Al abama
Suprene Court might return to a court of nine justices, nor does
the record indicate whether a seat vacated by a white justice
woul d be abolished if the court had fewer than two bl ack
justices. At the very least, the proposed agreenent is anbi guous
on this point.



to represent a class of black voters. In fact, the court never
acted on that request. Al so on March 4, Christopher Boehm a white
voter, noved for |eave to intervene as a "defendant supporting the
current systemof at-large elections.” 1d. at 1530. Boehm sought
certification of a class of Al abama electors who are not bl ack
The court granted Boehmis notion on May 24.
D.
On April 5, the district court held a third off-the-record

st atus conference.*

Agai n, the docket sheet does not indicate who
attended the neeting or what transpired. Apparently as a result of
this conference, White and the Attorney General nodified their
earlier settlenent proposal and, on April 15, submitted the
nodi fication to the court in a second Rule 68 filing. The
nodi fication purportedly elimnated the quota system originally
pr oposed. Specifically, the new agreenent elimnated the
requi renent that the slates presented by the nom nating conmm ssion
to the Governor contain only blacks. The conm ssion's conposition,
however, would remain predom nantly bl ack

In addition, the new agreenent retained the proportional

representation feature of the original proposal.* That is, the

2The court's second of f-the-record status conference was
held on March 3; it does not appear to be relevant for our
pur poses.

*To ensure the maintenance of proportional representation
on Al abama's appellate courts, the nodified agreenment provided
t hat :

[1]f, after January of 2003, a situation exists on the
Suprene Court of Al abama, the Al abama Court of Crim nal
Appeal s or the Alabama Court of Civil Appeal s whereby
there are fewer than 2 sitting Associate Justices or

j udges on any such court who either are nenbers of the



parties intended that two seats on the Suprene Court and the courts
of appeal s woul d be occupi ed by representatives of Al abama's bl ack
voters.

Under the new arrangenent, the district court would retain
jurisdiction for twenty-four vyears.®”  However, "if the court
[found] that any part of the judgnment ha[d] not been net it
[could], in its discretion, extend any portion of the judgnent it
deenfed] appropriate." |d. at 1571; Final Judgment § 11.%

Prior to this second Rule 68 subm ssion, the United States
Department of Justice, exercising its authority under section 5 of
the Voting Rights Act, precleared the challenged |egislative
enact ments and t he changes the nodified settl enent agreenent woul d
make to Al abama's appellate court structure, contingent on the
district court's approval and inplenentation of that agreenent.
Armed with this conditional approval, Wite and the Attorney
CGeneral, on April 15, 1994, jointly noved the three-judge court

presiding over the section 5 clains to stay further proceedings

plaintiff class or who were appointed pursuant to the
judicial nom nating conm ssion procedure created by
this judgnment for nore than one year, for any reason,
the plaintiffs and the State of Al abama shall attenpt
to agree on an appropriate nmeasure designed to renedy
this situation before the next general election cycle.
If the parties are unable to agree on a renedi al
measure, then the plaintiffs reserve the right to
petition the Court for appropriate relief.

Final Judgnment § 7; Wiite, 867 F.Supp. at 1570.

®As noted in part 1.C., supra, under the original proposal
the district court would have retained jurisdiction for an
"unlimted duration.”

*Nothing in the nodified proposal or in the record
i ndi cates the extent of the district court's discretion to
"extend any portion of the judgnent it deenied] appropriate.”



with respect to those clainms so that the district court could
review their settlenent proposal. The three-judge court granted
their notion that day.?

On May 3, 1994, the district court held its fourth status
conference. Again, the conference was held off the record, and the
docket sheet does not indicate who attended it or what transpired.
On May 17, the court conditionally approved the nodified settl enent
agreenment, and scheduled a fairness hearing for July 29, 1994.
Al 'so on May 17, the district court, having previously denied Judge
Montiel leave to intervene as a party defendant representing
Republican voters, see supra note 12, granted Montiel |eave to
intervene as a plaintiff and to file a conplaint on behalf of those
voters. In his conplaint, Montiel clainmedthat the at-|arge schene
of el ecting Al abama' s appel | ate judges deni ed Republican voters the
equal protection of the laws; as a renedy, he sought replacenent
of the at-large scheme with single-nmenber districts.

Montiel also objected to the nodified settlenent agreenent.
First, he claimed that the Voting R ghts Act forecl osed as a renedy
for vote dilution the nom nating conm ssion appoi ntnent process
Wiite and the Attorney CGeneral were advocating. Alternatively, he
contended that the proposed appointnent process would create an
unconstitutional racial quota systemfor the sel ection of Al abama's
appel l ate judges. Finally, he asserted that the Attorney General

had agreed to this arrangenent for the express purpose of

*The three-judge panel held that it did "not have the
jurisdiction to consider the validity of the settlenent
agreenent, " because the settlenent was essentially a 8 2 renedy.
Wite v. State of Al abama, 851 F. Supp. 427, 428-429
(M D. Al a. 1994) .



perpetuating in office—en the Suprene Court and the courts of
appeal s—nenbers  of the Denocratic party and effectively
di senfranchi sing Al abama's Republican voters. 2 If the court
rejected the proposed settl enment and ordered i nstead that Al abama's
appellate judges be elected from single-nmenber districts—the
traditional vote dilution remedy—Republican voters would have a
meani ngf ul opportunity to el ect nenbers of their party to office.
E.

On July 29, 1994, the "fairness hearing”" was held as

schedul ed.* At the hearing, the court entertained objections from

intervenors Bradford and Montiel, and from three non-party

*I'n addition, Mntiel alleged that by eschew ng the
est abl i shnment of single-nmenber districts and preserving the
at-l arge system of elections, the proposed settlenent would
protect the incunbencies of the current nmenbers of those courts
by ensuring that none of those nmenbers woul d be opposed for
reel ecti on by another nenber of the court.

*I'n conpliance with Fed.R Giv.P. 23(e), which governs the
settlement of class actions, Wite and the Attorney Ceneral
provi ded notice of the proposed settlenent in several Al abama
newspapers. Notice is provided in class action settlenents to
gi ve nenbers of the class the opportunity to object to the
proposed settlenent; here, the notice went "to all resident
citizens and electors of the State of Alabama.” Although the
notice went to all of Alabama's citizens, in determ ning whether
the settl enent was objectionable the district court considered
only whether the black conunity opposed it. Noting that only
two nenbers of that community objected to the proposed
settlenment, the court inferred that the settl enment was
unobj ectionable. Wiite, 867 F.Supp. at 1534.

After studying the notice, however, we concl ude that
the district court erred in drawi ng such inference. To be
effective, class notice nust be understandable. The notice
provi ded by White and the Attorney General was printed in
very small type and couched in "l egal ese” at tines so dense
that even a | awer woul d have had difficulty determ ning the
settlenent's probable inpact on Alabama's judicial system
and on the rights of Al abama voters. It is not surprising
that few peopl e obj ect ed.



objectors,?® that a final judgment incorporating the settlenent
woul d be unl awful on several grounds. The objectors asserted that
the judgnment would (1) provide a remedy not authorized by the
Voting R ghts Act; (2) violate the Equal Protection C ause by
setting aside race-based seats on Al abama's appellate courts; (3)
viol ate the Al abama Constitution by providing for the appointnent,
rather than el ection, of judicial officers for six-year ternms; and
(4) disenfranchise all Al abama voters by effectively renoving sone
judicial elections fromthe ball ot box.

These objectors also contended that the Attorney General, a
menber of the executive branch of the state governnment, | acked the
authority to conpel the legislative branch of that governnment to
increase the size of Al abama's appellate courts as the proposed
settlenment would require. Under Al abama's constitution, see supra
note 1, and its separation of powers doctrine,? the determ nation
of the size of the state's appellate courts is the legislature's

prerogative. The objectors also contended that the Attorney

Among the non-party objectors were Jeff Sessions, the
present Attorney General of Al abama, and Perry Hooper, who becane
Chi ef Justice of Al abama as the result of the Novenber 1994
general el ection.

*The separation of powers doctrine is expressed in the
Al abama Consti tuti on:

In the government of this state, except in the
instances in this Constitution hereinafter expressly
directed or permtted, the | egislative departnent shal
never exercise the executive and judicial powers, or
either of them the executive shall never exercise the
| egi slative and judicial powers, or either of them

the judicial shall never exercise the |egislative and
executive powers, or either of them to the end that
it my be a governnent of |aws and not of nen.

Ala. Const. art. 111, 8§ 43.



Ceneral |acked the authority to renove the selection of an
appel l ate judge fromthe ballot box. That authority resides in the
peopl e of Al abans; it is exercised through constitutional
amendnent. Thus, according to the objectors, the Attorney Ceneral,
in purporting to bind the | egislature and the people of Al abama to
the changes the settlenment would effect, plainly exceeded his
aut hority.

At the end of the hearing, the district court took the
f or egoi ng obj ecti ons under advi senent. Al so taken under advi senent
was a witten objection filed by intervening defendant Boehm *°
Boehnms concern was that, although the nodified proposal had
elimnated the requirenent that only blacks be appointed through
t he nom nating process, the conposition of the comm ssion was such
that only bl acks woul d be appointed.*

On August 31, 1994, the court decided to entertain the
plaintiffs' evidence of racial vote dilution and scheduled a
hearing thereon for Septenber 2. At that hearing, the court heard
the testinony of two expert w tnesses who had been enployed by
Wiite to study voting patterns in prior statewide elections in
Al abama. These experts concluded that the voting patterns
denonstrated that the state's white voters and bl ack voters tended

to vote in racial blocs; thus, white voters were usually able to

*The court also entertai ned several other written
obj ections, none of which are pertinent here.

Boehm s menorandum expressed this point as follows:
"[T]he record ... clearly establish[es] that the purpose of the
Judi ci al Nom nating Comm ssion is to secure the approval of
African- Ameri can candi dates on behal f of African-Anerican
voters." Record vol. 6, no. 128, at 5.



preclude black voters from electing their candidates of choice.
The experts stated that this situation could be renedi ed by having
the nine justices of the Suprenme Court and the five judges of the
respective courts of appeals el ected fromsingl e-nmenber districts.
According to one of the experts, Jerry Wlson, the districts could
be drawn so that black voters would conprise a mgjority in two
Suprene Court districts and in one district for each court of
appeals. At the conclusion of the hearing, the court took the case
under subm ssion

On Septenmber 14, the district court held yet another
of f-the-record status conference. The docket sheet does not reveal
who attended the conference or what transpired there. The next
day, Wite and the Attorney Ceneral filed a "Joint Notice of Filing
of Revised Final Judgnent." This docunent revised the nodified
proposal considered at the fairness hearing in two substantive
respects.

First, the revision nmade it possible for the nom nating
conmi ssi on to have nore than nom nal white nmenbership. Although it
retained the requirenent that two nenbers of the conm ssion be
bl acks, selected by Wite's lawers, and that a third nenber be
selected by the traditionally black Al abama Lawers Association
the revision permtted that association to appoint fromoutside its
menbership and thus, perhaps, place a non-black person on the
comm ssion. Simlarly, in the event of a deadl ock in choosing the

fifth menber of the comm ssion, the Al abama Bl ack Legislative



Caucus coul d al so appoint a non-black to the conm ssion. *

Second, the revision elimnated the authority of the Chief
Justice of the Al abama Suprene Court to nmake an appointnent from
t he nom nating conm ssion's slate if the Governor failed or refused
to do so.

Waite and the Attorney General served their joint notice on
all of the other parties in the case: Bradford, Montiel, and
Boehm Al t hough the proposed revisions to the judgnent would
substantively change the judicial appointnment process, the court
invited no response fromthese other parties. The court did hold
anot her status conference on Cctober 4—this tinme on the record—but
nei t her these revisions nor any ot her substantive provisions of the
proposed final judgnent were discussed.®

F.

On Cctober 6, 1994, the district court issued its "Menorandum
Opinion and Order"” and entered the final judgnment Wite and the
Attorney General had proposed follow ng the Septenber 14 status
conf er ence. Wite v. State of Al abama, 867 F.Supp. 1519

(MD. Ala.1994). The court rejected the argunents in opposition to

%The proposed revision appears to have been an attenpt to
assuage Boehm s concern that White's and the Attorney General's
previ ous proposals, in providing for a comm ssion dom nated by
bl acks, would ensure that only blacks would be presented to the
Governor for appointnent. See supra note 31. Wiether the
proposed revision woul d produce a different result is
guesti onabl e.

®Rather, the record reveals that the court and counsel
canvassed the seats on the Suprene Court and the courts of
appeals in an effort to identify those whose seats had not been
precl eared under 8 5 of the Voting Rights Act. They also
di scussed how | ong sone of the appointees to these courts had
served prior to standing for election.



t he settl ement agreenment presented at the July 29 fairness hearing.
Specifically, the court rejected the notion that the renedy
provi ded by the judgnent could not be sanctioned under the Voting
Rights Act and that the renedy effectively prescribed a quota
systemthat could not be squared with the Equal Protection C ause.
Turning to the argunent that the Attorney General had exceeded his
authority by agreeing to the proposed settlenent, the court held
that because the Attorney Ceneral has broad authority to conduct
l[itigation for the State, he had the authority to enter into the
agreenent at issue. Additionally, the court observed that, if
necessary to renedy a case of vote dilution, the court would itself
have the authority to inpose the sort of remedy that White and the
Attorney Ceneral had proposed.

After disposing of these objections, the court addressed the
guestion of whether, in the face of the State's denial of
liability, the plaintiffs had nmade out a prima facie case under the
Voting Rights Act. Cting Al abama's history of discrimnation
agai nst blacks and the opinion of the two election experts, the
court found "a strong basis in evidence" for a case of vote
dilution under section 2 of the Act sufficient to justify its
approval of the proposed settlenment agreenent. White, 867 F. Supp.
at 1554, 1554-57. G ven this conclusion, the court apparently
deenmed it unnecessary to reach Wiite's claim under the Equal
Protection C ause.

The sanme day it entered a final judgnent incorporating the
settlement agreenent White and the Attorney General had reached,

the court granted the State summary judgnment on Montiel's equa



protection clains. White v. State of Al abama, 867 F.Supp. 1571
(MD. Al a.1994). Montiel appeals that ruling in No. 94-7081. W
di spose of part of his appeal in the margin.®* W consider the
remai ning part of Mntiel's appeal in No. 94-7024, which Mntiel

® W resolve their appeal in

and Bradford are prosecuting jointly.?
t he di scussion that foll ows.
.
The first question we address is whether section 2 of the

Voting Rights Act forecloses the remedy provided in the district

*As noted in part 1.D., supra, Montiel alleged in his
conplaint that the at-1arge systemfor electing Al abama's
appel | ate judges deni es Republican voters the equal protection of
the laws. As a renedy, he sought the creation of a single-nenber
district schene. In addition to asserting this claim Montiel
guestioned the legality of the settlenent Wite and the Attorney
General had proposed. He clainmed that the Voting R ghts Act
forecl osed the adoption of the settlenent as a renmedy for vote
dilution. Further, he alleged that the proposed appoi nt nent
process woul d create an unconstitutional racial quota systemfor
the selection of Al abama's appellate judges. Finally, he
contended that the Attorney Ceneral and Wiite crafted their
settl enment for the express purpose of perpetuating in office
menbers of the Denocratic Party and effectively disenfranchising
Al abama' s Republican voters.

In appealing the district court's grant of summary
judgment, Montiel did not challenge the district court's
rejection of the cause of action he brought on behal f of
Republ i can voters under the Equal Protection C ause.
Accordingly, we deemit abandoned and dism ss his appeal in
No. 94-7081. W consider Mntiel's objections to the
remedi al portions of the district court's final judgnment in
No. 94-7024. In that appeal, Mntiel and Bradford filed a
joint brief; hence, we treat their argunents as havi ng been
jointly made.

®Al though the State of Al abama is an appel |l ee, the present
Al abama Attorney General, Jeff Sessions, also challenges as
unlawful the district court's final judgnent; in effect, he
contends that his predecessor in office invited the district
court to conmt error. For purposes of this appeal, however, we
assunme that the State is bound by the settlenent agreenent the
former Attorney General, Jimmy Evans, urged upon the district
court.



court's judgnment. In the context of this case, the question
becones whet her the Act precludes the district court fromrenoving
judicial selection from the ballot box, and whether the Act
precl udes proportional representation. W consider these issues in
turn.
A

Section 2 of the Act applies to state judicial elections.
Chi som v. Roener, 501 U S. 380, 404, 111 S. . 2354, 2368, 115
L. Ed. 2d 348 (1991). Here we are concerned with whether the relief
provided by the district court's judgnent is within the scope of
section 2. See United States v. Dallas County Commin, 850 F.2d
1433, 1437-38 (11th Cir.1988), cert. denied, 490 U S. 1030, 109
S.Ct. 1768, 104 L.Ed.2d 203 (1989).

Section 2 provides:

(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be inposed or applied
by any State or political subdivision in a mnner which
results in a denial or abridgenent of the right of any citizen
of the United States to vote on account of race or color....

(b) A violation of subsection (a) of this section is
established if, based on the totality of circunstances, it is
shown that the political processes |eading to nom nation or
electioninthe State or political subdivision are not equally
open to participation by nmenbers of a class of citizens
protected by subsection (a) of this section in that its
menbers have |less opportunity than other nenbers of the
el ectorate to participate in the political process and to
el ect representatives of their choice. The extent to which
menbers of a protected class have been elected to office in
the State or political subdivision is one circunstance which
may be considered: Provided, That nothing in this section
establishes a right to have nenbers of a protected class
elected in nunbers equal to their proportion in the
popul ati on.

42 U.S.C. § 1973 (enphasi s added).

Congress enacted section 2 to give those who had been



di senfranchised on account of their race the opportunity to
participate in the political process. The Act is designed to
redress past discrimnation that inhibited the ability of
mnorities to express their preference for certain candidates
t hrough the el ectoral process, i.e., at the ballot box.*® Sections
4 and 5 of the Act prohibit the use of tests or devices, and the
alteration of voting qualifications or procedures, in a manner that
deprives citizens of their right to vote. See 42 U.S.C. 88 1973Db,
1973c. Section 2 proscribes practices that, while permtting a
mechani cal exercise of the right to vote, dilute the votes of a
racial mnority (through gerrymandering or other tactics) and thus
render its votes neani ngl ess. See Shawv. Reno, --- US ----, ---
-, 113 S. . 2816, 2823, 125 L.Ed.2d 511 (1993). In essence, the
Act enpowers mnorities by providing themneani ngful access to the
bal | ot box.

The nexus between section 2 and the act of voting is further
evi denced when one consi ders the source of authority for section 2.
Section 2 was enacted to enforce the Fifteenth Anmendnent's
prohi bition agai nst denying a citizen the right to vote "on account

of race."® U.S. Const. amend XV: NAACP v. New York, 413 U. S. 345,

®The legislative history is clear in this respect: "The
court should exercise its traditional equitable powers to fashion
the relief so that it conpletely renedies the prior dilution of
mnority voting strength and fully provides equal opportunity for
mnority citizens to participate and to el ect candi dates of their
choice.” S.Rep. No. 417, 97th Cong., 2d Sess. 31, reprinted in
1982 U.S.C.C A N 177, 208 (enphasis added).

¥The Fifteenth Anendnent reads:
Section 1. The right of citizens of the United

States to vote shall not be denied or abridged by the
United States or by any State on account of race,



350, 93 S. . 2591, 2595, 37 L.Ed.2d 648 (1973); Allen v. State
Bd. of Elections, 393 U S. 544, 556, 89 S.Ct. 817, 826, 22 L.Ed.2d
1 (1969) ("The Act was drafted to nake the guarantees of the
Fifteenth Anmendnent finally a reality for all citizens.").3

A judicial renmedy fashioned under section 2 nust therefore
enhance the ability of the plaintiffs to elect their candi dates of
choi ce. Any renedy that has the effect of elimnating this
essential elenent of choice is invalid, for it contravenes the
spirit and purpose of the Act. A renedy such as the one fashi oned
inthis case, calling for the appoi ntnment of judges to posts which,
under state law, are to be filled by election, effectively

nullifies voting power and contravenes the stated objectives of

color, or previous condition of servitude.

Section 2. The Congress shall have power to
enforce this article by appropriate |egislation.

U.S. Const. anend. XV (enphasis added). As Justice
Frankfurter stated, "[t] he Anmendnent nullifies sophisticated

as well as sinple-mnded nodes of discrimnation. It hits
onerous procedural requirenments which effectively handi cap
exercise of the franchise by the colored race...." Lane v.

Wlson, 307 U S. 268, 275, 59 S.Ct. 872, 876, 83 L.Ed. 1281
(1939) (enphasis added). It has been enpl oyed to strike
down such tactics as the grandfather clause, see Guinn v.
United States, 238 U S. 347, 35 S.Ct. 926, 59 L.Ed. 1340
(1915), and racial gerrymandering, see Gomllion v.
Lightfoot, 364 U.S. 339, 81 S.C. 125, 5 L.Ed.2d 110 (1960).
Constitutional challenges to those practices are now

anal yzed under the Equal Protection Cl ause rather than the
Fifteenth Anendnent.

®The sane is true of other provisions in the Voting Rights
Act. See, e.g., City of Rome v. United States, 446 U.S. 156,
177, 100 S.Ct. 1548, 1562, 64 L.Ed.2d 119 (1980) ("[T]he Act's
ban [in 8 5] on electoral changes that are discrimnatory in
effect is an appropriate nethod of pronoting the purposes of the
Fifteenth Anendnent...."). For a nore detailed account of the
hi story and purpose of the Voting Rights Act, see Shaw v. Reno, -
-- UuSsS ----, 113 S.Ct. 2816, 125 L.Ed.2d 511 (1993).



section 2.

In short, the district court has enployed the Voting Ri ghts
Act to usurp voting power fromthe very mnority which, under the
Act, is entitled to weld it. Such a practice can hardly be
condoned. W have repeatedly insisted that the Act guarantees the
right to elect representatives. See, e.g., Southern Christian
Leadership Conference v. Sessions, 56 F.3d 1281, 1296 n. 25 (11th
Cir.1995) (en banc), cert. denied, --- US ----, 116 S .. 704, --
- L.Ed.2d ---- (1996). The will of the people is expressed through
el ections, not by conm ssions created to divine their preferences
for them We "find[ ] a certainirony in using the Voting Ri ghts
Act to deny citizens the right to select public officials of their
choice."® Brooks v. State Bd. of Elections, 848 F.Supp. 1548
1568, remanded and appeal dism ssed as noot, 59 F.3d 1114 (11th
Cir.1995) (enphasis added).

The district court seeks to justify this denial by presum ng

that the nom nating conmssion will "serve as a proxy for black

voters" in choosing the slate presented to the Governor for

*We note that all Al abama voters, both black and white, are
di senfranchi sed by the settlenent’'s appoi ntnent process. The
district court's order does not address this problem The
court's observation that sone of Al abama's judges have been
appointed to office in the past is of no nonent. See Wite, 867
F. Supp. at 1536. Those appoi ntnents have occurred pursuant to
state law, not as a renedy for a violation of § 2 of the Voting
Rights Act. Under the Al abama Constitution, the governor fills
vacanci es that occur md-term Ala. Const. anend. 328, § 6.14
(1973). Also beside the point is the court's observation that
t he judges appointed pursuant to the final judgment wll
eventually have to stand for election, and thus that the
di senfranchi senent w ought by the court's judgnent will nerely be
tenporary. See Wiite, 867 F.Supp. at 1536. The fact remains
that some of those judges will hold office for six years before
the voters of Al abama have a chance to neet themin the ball ot
box. See id. at 1526.



appointment to the appellate bench. White, 867 F.Supp. at 1561.
We are not persuaded. How the nom nating conmssion is to be
informed of the views of Alabama's black voters is nowhere
expl ai ned. The best the court could say is that the conm ssion is
"conposed in a manner to attenpt to reflect the interests of nost
African- Anerican Al abam ans." [|d. at 1526.

The nom nating comm ssion created by the district court's
judgment resenbles, but only superficially, the nom nating
conmi ssi ons many states enpl oy under the so-called "M ssouri Pl an”
as a neans of ensuring that judicial appointnents are nmade on nerit

as opposed to sheer political expediency. * Under a typical

“Thirty-four states and the District of Columbia currently
have "M ssouri Plans" for the selection of sonme or all of their
judges. See Jona CGol dschm dt, "Merit Selection: Current Status,
Procedures, and Issues,” 49 UMam L.Rev. 1, 2-3 (1994). 1In
nost states, the plan is inplenmented by a constitutional or
statutory provision. 1d. at 19-20.

Every state in the Eleventh Crcuit uses a nom nating
conmmi ssion for sonme judicial appointnents. |In Al abam
several counties have five-nmenber comm ssions for the
appoi ntment of circuit judges (who, follow ng their
appoi ntment, nust run in the next general election). Two of
t he conmm ssion nenbers are | awers chosen by the state or
county bar. Two non-lawer nenbers are selected by the
| egi sl ature, and the |last nmenber is a judge, chosen by the
judges of the circuit. See Ala. Const. anend. 328, § 6. 14;
see also Ala. Const. anends. 83 and 110 (Jefferson County).
In Georgia, a nine-nenber commssion is charged with filling
interimvacancies on all state courts save the suprene
court. The governor appoints five nmenbers of the
conm ssion, three | awers and two non-lawers. The
I i eut enant governor and the speaker of the house of
representatives each appoi nt one non-lawer nenber, and two
menbers serve ex officio. See Ga. Const. art. VI, 8 VII,
para. |11; Executive Order, Judicial Nom nating Comm ssion
(Feb. 27, 1995) (establishing comm ssion for Governor Zel
Mller's termin office). Florida has nine-nenber
comm ssions to fill vacancies in all levels of the state
judiciary. Three nenbers are appointed by the governor,
three are appointed by the Florida Bar, and three are
el ected by majority vote of other six. See Fla. Const. art.



"M ssouri Plan," a state's voters have a choice in the conposition
of the nom nating conm ssion because, in large part, those who

appoint the comm ssioners are elected officials, such as the

governor or the nenbers of the |egislature. Here, by way of
contrast, Al abama's voters will have essentially no choice. Two
menbers of the comm ssion will be hand-picked by the plaintiff's

| awyers from the class VWite represents; no conm ssion nenbers
wi |l be chosen by elected representatives. The conmm ssion wll be
overseen by a life-tenured federal district judge who retains the
power to fashion "appropriate relief"” in the event the schene fails
to ensure the presence of at |east two representatives of the
plaintiff class on each of Al abama's appel | ate benches. See supra
note 23. The only actor in the court's plan who is accountable to
the voters is the Governor, and his hands will be tied by the

court's judgnent.*

Di ssatisfied voters, black or white, wll have
no recourse if the candidates the conmssion selects are
unsatisfactory; thus, the commssion will have a license to sel ect
its nomnees with inpunity.

Accordi ngly, we concl ude that an appoi nt nent procedure such as
the one the district court would inplenent in this case is a renedy

forecl osed by the Voting Rights Act.* The United States Depart nent

5 8 11; Fla.Stat. § 43.29.

“There is no provision in the judgment that would give the
Governor the authority to reject a slate proposed by the
nom nati ng comm ssion on the ground that the nom nees possessed
not hi ng nore than the bare |l egal qualifications for judicial
of fice.

“?Because we di spose of the district court's judgnent on the
ground that it violates the Voting R ghts Act, we need not, and
i ndeed shoul d not, discuss whether the judgnment violates the



of Justice, appearing as am cus curiae, conceded this point in oral
argunent, but contended that because the district court's fina
judgment is a "consent decree,"” the fact that the renedy it
provides is not authorized by the Voting R ghts Act should not
concern us. W address this argunent, and reject it, in part |V,
i nfra.
B
The goal the Wite class seeks to achieve in this case is

proportional representation on Al abama's appellate courts.* Both

Equal Protection C ause by setting aside race-based seats on

Al abama' s appel l ate courts. See Ashwander v. Tennessee Vall ey
Auth., 297 U S. 288, 347, 56 S.Ct. 466, 483, 80 L.Ed. 688 (1936)
(Brandeis, J., concurring) ("The Court will not pass upon a
constitutional question although properly presented by the
record, if there is also present some other ground upon which the
case may be disposed of.").

“Moreover, the Wite class seeks to achieve this goal
Wi t hout paying the price a minority mght be expected to pay to
attain proportional representation. That is, the typical renedy
for racial vote dilution yielded by at-large voting in a
mul ti-menber district is to divide the district into
singl e-nmenber districts if the plaintiff mnority is sufficiently
cohesive and conpact to conprise a majority in one or nore
singl e-nmenber districts. See Gngles, 478 U . S. at 50, 106 S.C
at 2766. In such a case, the mnority, having been cabined in
this manner, necessarily loses influence in the other districts.
See Nipper v. Smth, 39 F.3d 1494, 1543 (11th Cr.1994) (en
banc), cert. denied, --- US ----, 115 S . C. 1795, 131 L.Ed. 2d
723 (1995); League of United Latin American Citizens v.
Clements, 999 F.2d 831, 873 (5th Cr.1993) (en banc).

In this case, the trade-off described above does not
occur; rather, in choosing the nenbers of the appellate
bench, the influence of the mnority voters is
di sproportionately enhanced at the expense of the majority.
That is, the mnority is given the right to fill by
appoi ntment two seats on each of the appellate courts while
at the same tinme maintaining its admttedly "significant
i nfluence” in the choice of those selected through the
bal |l ot box. Wiite, 867 F.Supp. at 1535. According to
menbers of the Wihite class, who urged the court to approve
the settlenent, "the proposed settlement is superior to
singl e-nmenber districts for appellate courts because



the original and nodified settlenment proposals presented to the
district court make this quite clear. Section 2 of the Voting
Rights Act states, however, that "nothing in this section
establishes a right to have nenbers of a protected class elected in
nunbers equal to their proportion in the population.™ 42 U S.C. 8§
1973(b); see Thornburg v. Gngles, 478 U S. 30, 84, 106 S.Ct
2752, 2784, 92 L.Ed.2d 25 (1986) (O Connor, J., concurring).
Not wi t hstanding this statutory caveat, the district court used the
attai nment of proportionality as a justification for entering the
j udgnment at hand. The foll ow ng paragraph fromthe court’'s opinion
illustrates this point:
[ TIhe court notes that blacks conprise approxi mtely 25% of
the population of A abama and 23% of the voting age
popul ati on. For the purposes of this inquiry, the court
chooses the nore conservative figure of 23%for the rel evant
pool . In affirmative action terns, this neans that absent
voting discrimnation it would be expected that around 23% of
judges would be mnority-preferred candi dates. The proposed
settl enent contenplates relief reaching two seats on each of
t he seven-nenber appeals courts or 28% of the seats and two
seats on the nine-nenber suprenme court or 22% of the seats.
The court finds that the nunber of judgeships reached by the
proposed settlenment as a percentage of the seats on each
appel l ate court is conparable to the bl ack percentage of the
voti ng age popul ation in Al abana
White, 867 F.Supp. at 1562. This statenent speaks for itself—n
approving the settlenent, the district court ignored Congress's
adnonition that the Voting Rights Act is not be used as a vehicle

to establish proportional representation.

at-large seats allow blacks to have a significant influence
on all appell ate judges, rather than have their dom nance
limted to a small nunber of districts with [ittle presence
inthe mgjority of districts.” 1Id. (citing affidavits of
Richard Arrington, Jr., mayor of Birm ngham Al abama, and
Joe L. Reed, chairman of the Al abama Denocratic Conference
(a statew de bl ack political organization that is an arm of
t he Al abama Denocratic Party)).



[l

Putting aside the question whether the district court's
remedy i s cogni zabl e under section 2, we conclude that the district
court, in fashioning its renedy, |acked the authority to require
Al abama to increase the size of its appellate courts. W base our
conclusion that the court |acked such power on N pper v. Smth
where we said that "federal courts may not nmandate as a section 2
renmedy that a state or political subdivision alter the size of its
el ected bodies.” Ni pper v. Smth, 39 F.3d 1494, 1532 (11lth
Cr.1994) (en banc), cert. denied, --- US ----, 115 S.C. 1795,
131 L. Ed.2d 723 (1995).*

We also draw, as we did in Ni pper, on the Suprene Court's
decision in Holder v. Hall, --- US ----, 114 S. C. 2581, 129
L. Ed.2d 687 (1994). In Holder, black plaintiffs proposed as a
remedy for racial vote dilution that the court increase the
menbership of a county commission from one person to six, a
chairman to be el ected at | arge and five nenbers to be el ected from
singl e-nmenber districts. According to the plaintiffs, the black
voting population was sufficiently cohesive and conpact to
constitute a mpjority in one of the suggested single-nenber
districts.

The Suprene Court rejected the plaintiffs' proposal. The
Court held that the plaintiffs had no case under section 2 because
there was no objectively reasonable "benchmark” with which to

conpare the existing scheme in order to determ ne whether racial

*Ni pper was decided in Decenmber of 1994, and thus the
district court did not have the benefit of N pper 's hol di ng when
it decided this case.



vote dilution was actually taking place. "In order for an
el ectoral systemto dilute a mnority group's voting power, there
must be an alternative systemthat woul d provide greater el ectoral
opportunity to mnority voters.” 1Id. at ----, 114 S.C. at 2589
(O Connor, J., concurring). \Wen conparing the sizes of elected
bodi es, there are many possible alternatives, but no "principled
reason why one size shoul d be picked over another as the benchmark
for conparison.” ld. at ----, 114 S. C. at 2586 (plurality
opi nion) (enphasis added). It is not the absence of a benchmark
that is the problem when evaluating the size of an el ected body;
the difficulty is that a court cannot reasonably choose one
benchmark over another.®

This difficulty is presented also by this case. The district
court constructed a benchmark by usi ng proportional representation.
As noted part 11.B., supra, the court observed that bl acks conprise
23% of the voting age population in Al abama; accordingly, 23% of
the judges should be mnority-preferred candi dates. Wiite, 867
F. Supp. at 1562. Having drawn this conclusion, the court asked, in
effect: Howlarge nmust the Suprene Court and the courts of appeal s
be to ensure that mnority-preferred candidates occupy that
percentage of the courts' seats? The answer is a Suprene Court

with nine, ten, or eleven seats and courts of appeals with seven

*The question before the Court in Hol der was one of
statutory interpretation: whether increasing the size of the
Bl eckl ey County Comm ssion was perm ssible under 8 2. The Court
did not find the answer to this question in the |anguage of the
statute or its legislative history; it found the answer by
considering the difficulty a district court would encounter in
inferring a reliable benchmark fromthe circunstantial evidence
before it.



seats each

The problem with these benchmarks is that they are not
princi pled. Rather, they are based on proportional representation,
whi ch, under the Voting R ghts Act, is inmperm ssible. See supra
part I1.B. Once these benchmarks are elim nated, one nust engage
in sheer speculation to arrive at an appropriate benchmark, or
size, for each court. Wth respect to the courts of appeals, for
exanpl e, one mght argue that six judges would suffice; another
m ght opt for seven or eight.* Holder precludes this sort of
specul ati on.

I V.

As our discussion in Parts Il and Il makes cl ear, the remnedy
the district court prescribed in this case is foreclosed by the
Voting Rights Act and by precedent. The Departnent of Justice
concedes this point,* but contends, as does Wite, that the
district court's final judgnment is a "consent decree,"” and that, as
such, the judgment could provide relief beyond that authorized by
the Act. W are not persuaded.

A
First, the district court's final judgnent is not a consent

decree. It is a final judgnent, because it disposes of all of the

As noted in part |.E, supra, the plaintiffs' own experts
testified at the August 31, 1994, hearing that the vote dilution
they found in the at-1large schene could be renedied by having
Al abama' s appel | ate judges el ected from singl e-nmenber districts,
wi t hout increasing the size of the courts. Hence, it was
unnecessary for the court to increase the size of the appellate
courts in order to grant the plaintiffs relief.

“The Wiite class does not join in the Department's
concessi on.



clainms and defenses of all of the parties in the case. See 28
US C 8§ 1291; Andrews v. United States, 373 U. S. 334, 83 S.
1236, 10 L.Ed.2d 383 (1963). But it is not a final consent decree,
because not all of the parties consented to its entry. Wite, the
Attorney General, the Departnment of Justice, and the district court
refer to the final judgment as a "consent decree."*® That, however,
does not nmake it one.

Here, the court entered a final judgnment that rejected the

relief sought by sone parties, Bradford and Mntiel,* and

®The district court, in its menorandum opini on, appears to
treat its final judgnent as a consent decree. Nowhere in its
opi ni on, however, does the court explain how a consent decree can
be entered without the consent of all parties.

“As noted in part |1.C., supra, Bradford became a party on
March 4, 1994, when the district court granted himleave to
intervene as a plaintiff and to file a conplaint. 1In that
conplaint, Bradford all eged that he represented a cl ass
consisting of all of Alabama's black voters, and asked the court
to recognize himas the representative of such class. For
relief, Bradford sought the el ection of Al abama's appellate
j udges from single-nmenber districts. In contrast, Wite, in the
settl enent proposal he and the Attorney CGeneral had submitted to
the court, sought the renedy the district court eventually
i nposed. Thus, the district court was faced with one plaintiff,
Bradf ord, seeking one formof relief, and another plaintiff,
Wiite, seeking a dramatically different, and totally
i nconsi stent, renedy. The court could have solved the dil emma by
dividing the plaintiff class of black voters into two subcl asses:
one represented by Wiite, the other by Bradford. The court,
however, did nothing. Consequently, we are left with two
plaintiffs seeking nutually exclusive fornms of relief.

Bradf ord, because he is a black voter, is by definition
a menber of the Wite class. No one has contended, however,
that Bradford is thereby foreclosed fromobjecting to the
relief Wiite seeks or from pursuing an alternative renedy
for the alleged vote dilution. Rather, White and the
Attorney Ceneral, apparently deferring to the district
court's decision to grant Bradford plaintiff status by
permtting himto intervene and to file a conplaint, have
treated Bradford as an independent party in this litigation.

Monti el becane a party on May 17, 1994, and was



incorporated the relief proposed jointly by other parties, Wite
and the State. 1In this circuit, a decree that provides a renedy
agreed to by sonme, but not all, of the parties cannot affect the
rights of a dissenting party. United States v. City of Mam, 664
F.2d 435, 442 (5th Gir.1981) (en banc) (opinion of Rubin, J.). *°
Here, Bradford and Montiel are non-consenting dissenting parties.>

| ndeed, they vigorously objected to the renedy Wite and the

certified to represent a plaintiff class of Republican

voters. In addition to challenging the at-large el ection
scheme, Montiel alleged that the White-Attorney General
proposal, if inplenented, would disenfranchi se Al abama's

republican voters. Like Bradford, Mntiel sought the
creation of single-nmenber districts.

®City of Mani, though decided after the split of the
former Fifth Crcuit, is part of the law of this circuit. See,
e.g., Barfus v. Cty of Mam, 936 F.2d 1182, 1184 (11lth
Cir.1991).

*Nor did Boehm who had intervened in the case as a
def endant representing a class of non-black voters, consent to
the entry of the judgnent. Boehm contended that the current
at-large systemfor electing appellate judges was | awful and
therefore should be maintained. Thus, his position was at odds
with that taken by Wiite and the Attorney Ceneral.

After Wiite and the Attorney CGeneral nade their Rule 68
filing on April 15, 1994, and in advance of the July 29
fai rness hearing, Boehm objected to their settlenent
proposal on the ground that the conposition of the
nom nating conmm ssion ensured that only blacks would be
appoi nted through the nom nating process. According to
Boehm excluding "nmenbers of the "Boehm Cl ass' [non-Dbl ack
voters] fromthe Judicial Nom nating Conm ssion not only
violates the rights of the "Boehm C ass' by not all ow ng
themto participate in the selection of potential candi dates
for these appell ate judges positions, but also prevents the
"Boehm Cl ass' from being able to adequately nonitor the ..
Conmi ssion for any discrimnatory action they may take...."
Record vol. 6, no. 128, at 5-6

Boehm has not appeal ed the district court's final
judgment. During the oral argunent of this case on appeal,
hi s attorney announced that Boehm had no objection to the
i npl enentation of the judgnent.



Attorney General proposed because, anong other things, it would
deprive themof their right to vote for judicial officers.
B.

Assuming, for sake of argunent, that the district court's
judgment is a consent decree, we address the question whether, for
that reason, the court had the authority to provide a renedy not
aut horized by the Voting Rights Act. Wite and the Departnent of
Justice cite only one case in support of the proposition that a
district court, in entering a consent decree, may provide relief
beyond t hat authorized by Congress. See Local No. 93,
I nternational Ass'n of Firefighters v. Gty of Ceveland, 478 U S.
501, 106 S.Ct. 3063, 92 L. Ed.2d 405 (1986). That case, however, is
i napposi te.

In Local No. 93, the plaintiffs, an association of black and
H spanic firefighters enployed by Ceveland' s fire departnent,
alleged that, in violation of Title VII of the Gvil R ghts Act of
1964, various city officials had discrimnated against its nenbers
on the basis of race and national origin in hiring, assigning, and
pronmoting firefighters. The city and the association entered into
a settlenment which, if approved by the court, woul d provide, anong
ot her things, prospective relief to unknown persons who had not
suffered the alleged discrimnation. The firefighters' union
intervened in the case for the purpose of objecting to the
settl enment. It contended that Title VII barred the court from
granting relief that benefitted individuals who were not actua
victinms of the discrimnatory practices. See Cvil Rights Act of

1964, Pub.L. No. 88-352, § 706(g)(2)(a), 78 Stat. 241, 261, 42



U.S.C. § 2000e-5(g)(2)(a) (1988 & Supp. V 1993).
The district court incorporated the settlenment into a consent
decree, and the union appeal ed. The Sixth Circuit affirnmed,
Vanguards of Ceveland v. Gty of Ceveland, 753 F.2d 479 (6th
Cir.1985), and the Suprene Court granted certiorari, 474 U. S. 816,
106 S.C. 59, 88 L.Ed.2d 48 (1985), to answer the question:
"whet her § 706(g) of Title VIl ... precludes the entry of a consent
decree which provides relief that may benefit individuals who were
not the actual victins of the defendant's discrimnatory
practices.” Local No. 93, 478 U. S. at 504, 106 S.Ct. at 3066.
Drawi ng on the |anguage of section 706(g) and Title VII's
| egi slative history, the Court concluded that the provision did not
apply to the relief the district court granted. 1d. at 515, 106
S.Ct. at 3071. Mreover, the relief appeared to be in keeping with
Title VII's remedi al objectives and thus within statutory bounds.
At the sane tine, the Court recogni zed that "the parties nmay [not]
agree to take action that conflicts with or violates the statute
upon which the conplaint [is] based.” 1d. at 526, 106 S.Ct. at
3077.%% In the context of the case before it, the inplenentation
of the agreenent m ght deprive firefighters not before the court of
their right not to be subjected to reverse racial discrimnation in
violation of Title VIl or the Fourteenth Amendnent. |In the event

of such violation, the fact that the decree had been affirned woul d

2| n cases where the Supreme Court has found that a consent
decree violates the statute under which the relief is granted,
the Court has not hesitated to set aside the decree. See
Firefighters Local Union No. 1784 v. Stotts, 467 U S. 561, 104
S.C. 2576, 81 L.Ed.2d 483 (1984); System Fed' n No. 91, Railway
Enpl oyes' Dep't v. Wight, 364 US. 642, 81 S.C. 368, 5 L.Ed.2d
349 (1961).



not render it "immne fromattack." Id.

In the case at hand, unlike in Local No. 93, the injury is
i mredi at e. The district court's decree, if inplenented, wll
directly injure parties now before the court by depriving them of
their right to vote. Hence, there is no cause for this court to
defer consideration of the question, which we reach in part I1I,
supra, whether the decree's renedy is foreclosed by the Voting
Ri ghts Act.®

V.

We dismiss the appeal in No. 94-7081. See supra note 34. In
No. 94-7024, we vacate the district court's judgnent and remand t he
case to the three-judge court for further proceedings. W remand
the case to the three-judge court, rather than the single-judge

district court, because this case i s pending before the three-judge

**The Court's opinion in Local No. 93 also informs our
di scussion in part IV.A supra. One of the union's argunments was
t hat the consent decree was invalid because it was entered
wi thout the union's consent. The Court rejected that argunent
because the union had presented no claimfor relief to the
district court; that is, it had no cause of action in its own
right and it could not prosecute reverse discrimnation clainms
(of its nmenbers) that had not yet arisen. The union's sole
reason for intervening in the case, therefore, was to protest the
settl enent.

The Court indicated that, had the settlenent affected
the union's rights, the decree could not have been entered
without its consent. As the Court observed:

[P]arties who choose to resolve litigation through
settl enment may not di spose of the clains of a third
party ... without that party's agreenent. A court's
approval of a consent decree between sone of the
parties therefore cannot dispose of the valid clains of
nonconsenting intervenors; if properly raised, these
clainms remain and may be litigated by the intervenor.

Local No. 93, 478 U S. at 529, 106 S.Ct. at 3079 (citations
om tted).



court. As indicated in part |.D. and note 25, supra, that court
stayed further proceedings in the case solely to permt the
district court, proceeding under section 2 of the Voting R ghts
Act, to entertain Wiite's and the Attorney Ceneral's settlenent
agreenent. Now that their agreenent has been set aside and the
state's answer, which denies liability under both section 2 and
section 5 of the Act (as well as the Equal Protection C ause),
stands reinstated in full, see part |.B. and notes 14 and 15,
supra. The case is in the posture it occupi ed when the three-judge
court stayed its hand. Hence, given the state's denial of
l[iability, the first claimto be addressed—the claim before the
three-judge court—+s Wite's section 5 claim whet her the
| egi sl ative enactnents cited in part |I.A, supra, which increased
the Suprenme Court fromseven to nine justices, divided the Court of
Appeals into the courts of crimnal and civil appeals, and then
increased their respective sizes from three to five judges—are
invalid for want of section 5 preclearance by the United States

Department of Justice.>

*Qur disposition of the appeal in No. 94-7024 renders
unnecessary our consideration of the question whether the renedy
the district court fashioned, if inplenmented, would create a
raci al quota systemfor the selection of Al abama's appellate
judges. It is also unnecessary for us to consider whether,
consi stent wth Al abama's separation of powers doctrine and the
state's constitution, the Attorney General had the authority
under Al abama |law to bind the legislature, the Governor, and the
peopl e of Al abama (in whomthe power to anend the state's
constitution resides) to the agreenent he reached with Wite.
See supra notes 1, 2, 6 and 29. Nor is it necessary for us to
decide the rel ated question whether, in the interest of comty,
the district court, using Fed. R Cv.P. 19 and 23, should have
made the branches of the Al abama | egislature and the Governor
parti es-defendant in this highly sensitive case. See 7A Wi ght,
M|l er & Kane, Federal Practice and Procedure 8§ 1770.



SO ORDERED.

BLACK, G rcuit Judge, specially concurring:

| concur in the conclusion, stated in section IV.A of the
maj ority opinion, that there was no valid consent decree upon which
the district court could have entered its judgnent. | therefore
concur inthe result as well. Since the district court's judgnment
must be vacated because it was premsed on an invalid consent
decree, our analysis should end at this point.

The three-judge court granted Bradford and Mntiel's notions
tointervene inthis suit as party plaintiffs, and the parti es have
not appeal ed these rulings. Once a party intervenes, he becones a
full participant and is entitled to have his clains litigated
Al varado v. J.C. Penney Co., 997 F.2d 803, 805 (10th G r.1993); 7C
Charles A Wight, Arthur R Mller & Mary K Kane, Federal
Practice and Procedure 8§ 1920 (1986). The original parties to a
suit may not, through a purported consent decree settling the
clains between them stipulate away the rights of an intervening
party w thout his approval. Local Number 93, Int'l Ass'n of
Firefighters v. Cty of Ceveland, 478 U S. 501, 529, 106 S.C
3063, 3079, 92 L.Ed.2d 405 (1986) (citing Weeler v. American Home
Products Corp., 563 F.2d 1233, 1237-38 (5th Cir.1977)); 3B Janes
W Moore, More's Federal Practice § 24.16[6] (2d ed. 1995). It
follows that a consent decree that conprom ses a non-consenting
party's clainms is invalid to the extent that it does so. See Local
Number 93, 478 U. S. at 529, 106 S.Ct. at 3079; United States v.
Cty of Mam, Fla., 664 F.2d 435, 442 (5th G r.1981) (en banc)

(Rubin, J.); League of United Latin Arerican Citizens v. C enents,



999 F. 2d 831, 846 (5th Cir.1993) (en banc), cert. denied, --- U S
----, 114 S.Ct. 878, 127 L.Ed.2d 74 (1994).

In the case before us, the settlenent reached by the Wite
class and the State of Al abama resol ved the clains of Bradford and
Montiel contrary to their interests and w thout their consent.
Bradf ord and Montiel, however, were entitled as party plaintiffsto
fully litigate their clains. They did not receive this
opportunity. The district court believed, erroneously, it had
before it a valid consent decree; and the court entered its final
j udgnment based on the purported consent decree. Since the consent
decree was invalid', the court could not enter a final consent
j udgment and we need not consider the substance of the invalid

j udgnent .

The decree woul d also be invalid if, as maintained by the
appel l ants, the state's attorney general did not have authority
to negotiate the decree and bind the Al abama | egi sl ature,
governor and popul ace to a plan that would alter state
constitutional and statutory provisions.



