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EDMONDSON, Circuit Judge:



Appeliant, Patrick L. Humphrey, argues on appt
diStrict court failed to meet the requirements of
when accepting hiS guilty plea. We See mo plain ¢

affirm.

Ckoroumd

Hutmphrey was charged with ome count of poss,
baSe with intent 10 diStribyte, «m violatiomn of 3
and one count of uSimg amd carrying a firearm
trafficking crime, in violation of |18 VS.L. 5 9341

pled guilty to both counts.
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Before awepting Humphrey'sS plea, the diStrict
Hutmphrey i the dialogue required by fed. R. Lrim.
attormney was present. The district court judge o+
Hutmphrey of the minitmum and maximum pena
count byt did not inform Humphrey that the Sen

serwved conSecutively.

The following exchange took place at the
Rule Il proceeding:

The Court. po you understamd that the
maximum posSSible penalty umnder Count
one «S a fame of not more tham two
mllion dollars, or twice the gross loss to
a victim or twice the gross gaim 10 a
defendant, whichever S greater, a term
of smpriSonment of not IesS tham five
yearsS amd not more thanm forty years, or
both fime amd impriSonment; a period of
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not less tham four years of SuperviSed
release. The Court would also be required
1o require you 10 pay amn as$esSment fee
of (ifty dollars om the$ Lount. X there «$
arny wictim, the Court could order [youl to
make restitutiom to amy victim.

Under Count two you could be as$essed
a fame of mot more thamn two hundred
and (ifty thouSamd dollars or twice the
oross loss to the wictim or twice the gross
gasm 1o the defemndant, whichever
greater. There i$ a mandatory five-year
Semtence a$ to Lount two. You could be
fimed amd have the mandatory Sentence
«mp0oSed. And there «$ a period of mot
more tham three years of SuperviSed
release for the$ offemnse. The Court could
require you to make restitutiomn 1o a
victim. The Court would also have to
smp0osSe a (ifty-dollar assesSment a$ to
theS Secomnd count.

N ow, both of theSe counts are what
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Later, Humphrey was Semtenced 1o five years
impriSonment on each count, 1o be Served comnSe
appeal, Humphrey argues that the Rule |l proceedin

becaysSe the diStrict court judge did mot tell him t

are knowmn as guidelines cases. Have you
had any explanation a$ to what a
guidelines case means.

(DiSeusSiom between defendant and
defense attormey).

pefemndanmt:. res, Sir.

The Court. po you umderstamd all of
these maximum poSSible pemnalties?

pefemdant. res.



Semntemces had 1o be Served conSecutively. Humphi

theS argument to the 4istrict court.

0S¢ Y

We have writtemn that a Rule |l proceeding myt
thimgS. FirSt, the proceeding must ensSure the gus
of coercion. Secomnd the proceeding muSt make S
defemndant ymderstamds the charge$ againsSt him.

proceeding must confirm that the defendant i .

consSequences of hs$ gm’h“y p‘fa. See United States

F-od 865, 668 (lIth Lir. 1993.).
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Hutmphrey SayS heS Rule Il hearimg did not ensSu,
aware of the conSequences of heS guilty plea becag
court judge did not Say that the Sentence for the
musSt be Served consSecutively 1o the Sentence for
possession count. Humphrey relies om our deciSio

States w. Siegel 1D £330 427 (lIth Lir. 1996). Siegel

court must adwiSe a defendant of the maxirmum
‘tmandatory nature’ of the penalties associated
10 Satisfy Rule ll. 1P £39 at 483. Humphrey’s cla
fadding to tell hirm about the consecutive nature

SemtemeeS — the diStrict court wiolated Rule || beca



told the mandatory nature of the pemaltie$ asse
ouilty pleas.

The gowernment argue$ that the requiremens
were met by informing Humphrey of the minim
maximum penalties for each count. N othing in
according to the gowernment, explicitly require$
defendant avout the conSecutive mature of mult
Other ¢ircudts appear 1o agree — «m varying deygi

governmenf’s gEher"n‘ pOSn'fn'On.a AlSo, a F o 1th (

See, p.9, United States w. Burney, 25 €34
443, 446 (81h Lir. 1996) (n0 Fequirement
to tell defemdant avout mandatory
conSecutive Semtemees) United States vw.
Ospina, 18 £.34 1333, 1334 (6th Lir. 1994)
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that /S one of our precedents Suggests — byt doe$

(Same) See also FauliSs v. Dageett, £3.7
F.ad IPS, 309 (Z1h Lir. 925) (noO
requirement to tell defendant that
federal Semtence may, at diStrict court’s
discretiom, rum consSecutively to State
Sentence) Wall w. United States, CPO .34
3§, 39 (1Pth Lir. 197 4) (n0 requirement to
tell defemdant avout posSible conSecutive
Sentemnces of Semtences are withim
maximum Sentence Stated at Rule |l
hearing) Paradiso w. United States 483
F.3d 499, 416 (3Ird Lir. 1973) (no
requirement to snform defendant that
muitiple SentemnceS might, at diseretion
of diStrict court, be Served consSecutively),
United StateS w. Vermeulen, 436 £.39 73,
75 (3d Lir. 97P) (Same). But See United
States w. Veely, 3§ £.39 468, 460 (91h Lir.
1993) (defemndant mysSt be told that kS
federal Semtemnce must rum conSecutively
to State Sentence).




the result advwocated by the gowernment. See Un.

Saldana, EPS F.Ad 638, 638 (6Th Lir-1974) (nO vi

whemn diStrict court (adds to tell defemndamt that §
10 be «mpoSed would be consSecutive 1o Sentence h
Servimg). The gowernment also points out that 4
to ob,ect to later Statements informing Humph
would face conSecutive Sentences made im the pr
inveStigation report and at the Sentencing hea

The appropriate Stamdard of review, given He
fadure to object in the district court to the cons
sentences, iS plaim error. See fed. R. Lrim. P. £

w. Quinones, 97 F3d 423, 425 ClIth Lir- 1996). ‘N o g
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principle ¢S more familiar ... than that a consi
or a right of amy other Sort, may be forfedted ir
well a$ civil caseS by the fadlure 1o make timely «
right before a tribunal having juriSdictiomn to de

United States w. Olano, 113 S. (1. 122D, 1226 (1993) ¢

quotation marks and ¢tations omitted). Am ex
rule ¢S plaim error review, codified im fed. R Lrim
our power 1o review for plaimn error S “limidted’
“Circumseribed” Olamo |13 8. (1. at 1276

Four requirerments muSt be met before we ¢as

district court for plaim error’ Onme of the four

€arst, there must be am error. Secomd,
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that the error musSt be ‘placn’ 1d. ot 1222. A p
an error that S “obwiouS” and iS “dear under cuyi

N o Supreme Lourt deciSion Squarely Supports
tairm. Arnd other ¢ircusts — f we read the case lo
favorably to Humphrey — are Split om Humphrey'’

Sirmidar arguments’ Also we have rnever resolv

the error must be plain. Third, the error
musSt affect SubsStantial rights of the
defemndant. fourth the error must
SersouSly affect the fairmess, integrity,
or public reputation of a jyditial
proceeding. Olamo, i3 5. (1. at |276. Ve
address omly the Secomd requsrement in
today’S opimion.

‘See Supra note 3.
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of theSe circumsStamces point to no plain error

In Siegel” the district court abuSed its disere

sThe Loarf, M ngm, Spetn'( n‘&a“y declhimed
10 address “the Special case where the
error was undear at the time of trial
but becomes dear on appeal because the
applicable law ha$ been darified” 13 S. (Y.
at |7222. After Olamo, we have
conSidered deciSsomS made between the
alleged error of the 4iStrict court amd the
appeal when deciding if an error «$
plain. See United States v. Antonietts §6
£.39 3PS, PSP (Ith Lir. 1995) (Sentence
based omn definitiomn of “mari juarna
Seedlimg,” whem definition chamged im
defendant’s favor after Sentemcing, «$
plasn error) (dicta or yndlear
alternative holding) United States v.
Valker, £9 £.34 1196, 198 ClIith Lir. 1995)
(convictiomn basSed om a Statute later
ruled umeomnsStitutional after defemdant’s
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failing to inform the defendant, among other t
SemntenceS would have 1o be Served comnSecutsvely.
howewer, treated all the facts before «t a$ mater

decision’ At most, Siegel decided that — when o di

trial S plasmn error). We will conSider
Sieqel.

‘The Siegel court took into account all of
these facts:

It S umdiSputed that nedther
the diStrict court mor the
government informed Siegel
dursmg the Rule Il proceedings of the
twenty-year maximum Sentemnces
that he covld recesve on Lounts
Four, Eive, amd Six. Moreover, it $
uncontroverted that meither the
diStrict court mor the government
adyiSed 5;£9£‘ that he would be

14



doeS mot imnform the defemdant of the maximum
aSS0ciated with three coumnts of the mandatory »
Sentemnces associated with two coumts amd of the

matyre of a Semntemnce asSociated with ome coumnt

required to Serve a five-year
mandatory minimum p}"n’Sén
Semtence if he pled guilty to the
of fense charged smn Lount Seven.
Further «t S umdiSputed that the
dStrict court fadled to advise
Siegel that i€ he pled guilty to Lount
Eght he would be required to Serve
a twenty-year mandatory
minsmum Sentence, 1o be Served
consSecutively to the Sentemnces
«mp0oSed on Lounts Ome through
Seven.

Sieqel, 1P F39 at 483
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collectively amount to reversible error. Siegel J.
aS Humphrey inSiStS 4t did decide — that each one
Standing alone, would juStify reverSimg the distr
more Specific, the Siegel court did not decide that
like thoSe «m the present case («nvolving manda
consecutive SentenceS only) amounted 1o revers
Because the Siegel case «S mot materially Similar
case, no placn error basSed omn Siegel oS presemt i

Without precedent directly resolving Humphre
tUaim, we condude the 4iStrict court’s alleged err
‘obwious” or “dear umder current law.” See Unite

Thompson, §3 -39 §49, §56 (91h Lir. 1996) (“Becavs
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Split, the lack of controlling avthority, amd the fo
at least Some room for douvt avout the outcome
cannot bramd the court’s faslure to exclude the e
error’ ™) tfootmote omitted). The error im thi$ ¢o

an error), therefore, ¢S not plain. See Olano, I3 .

Without a “plain” error, we lack authority to reverse the district
court. See id. We express no view as to whether the district
court committed an error other than a plain error.

AFFIRMED.
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