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HUNTSVI LLE HOSPI TAL, a public health care authority, Plaintiff-
Appel | ee,

V.
MORTARA | NSTRUVENT, Defendant-Third-Party Plaintiff-Appellant,
V.

Rusty DI CKERSON, individually d/b/a Quality Rep Services, Third-
Party Defendant.

July 12, 1995.

Appeal from the United States District Court for the Northern
District of Al abama. (No. 93-L-2310-NE), Seybourn H. Lynne, Judge.

Before DUBINA and BARKETT, GCircuit Judges, and MORGAN, Seni or
Circuit Judge.

PER CURI AM

The plaintiff-appellee, Health Care Authority of the City of
Huntsville d/b/a Huntsville Hospital (the hospital), filed this
action in the GCrcuit Court of WMdison County, Al abam
Subsequent |y, t he def endant - appel | ant, Mort ara | nst runent
(Mortara), filed a notice of renmpval to the United States District
Court for the Northern District of Al abama, Northeastern D vision,
on diversity grounds. The district court, after hearingore tenus
evi dence, entered a Judgnent and Menorandum Opi nion in favor of the
hospital. W affirm
| . FACTUAL BACKGROUND

In late 1991, the hospital began negotiating with Quality Rep

Services, a recognized agent and distributor for Muirtara, for the



pur chase of an el ectrocardi ogram managenent system manuf act ured by
Mor t ar a. M chael Carter, the Director of Cardiology Services,
represented the hospital. Rusty Dickerson, Quality Rep Services

presi dent, represented Mortara.

The terns of the sale of the system were stated by two
docunents: Moirtara Quotation M-2027-1 and a June 1, 1992 letter
from Di ckerson to Carter. In the letter, Dickerson offered the
hospital a six-nmonth "right of return” on the system He stated:

this means that during the first six nonths after

installation, should the hospital be dissatisfied with the
system you nmay return it, and all nonies paid to Mrtara

Instrunents will be returned to you.

The hospital agreed to purchase the systemfor $155,6380.' Mrtara
conpleted the installation of the systemat the hospital on August
14, 1992.

After installation, the hospital experienced continuous
problenms with the system Carter testified that in |ate 1992 he
asked a Quality Rep Services sal esperson how the hospital should
exercise its right of return if it chose to do so. According to
Carter, the sal esperson replied that if necessary he woul d "back a
truck up" and take the system away hinself.

On February 10, 1993, within the six-nonth return period
Carter notified Dickerson that the hospital was electing to
"exercise [its] optionto return all equi pnment and software for the
conplete refund.” Carter added that the hospital would need 30

days to purchase a replacenent system Five days later, Carl

Jeffries, the hospital's Director of Mterial Mnagenment, sent

The hospital received a $24,000 credit for trading in used
hardware and paid an additional $130, 901. 20 by check.



Mortara a fax asking that it "fully coordinate the return of the
check™ in advance of picking up the system On the sane day,
Jeffries sent Mortara a letter requesting a refund check "on the
day that you pick up the equipnent."”

On March 29, 1993, Mrtara' s president sent Jeffries a letter
listing several considerations for the return of the system
including a restocking fee and effective April 1, 1993, a $100- per-
day charge for the hospital's use of the system On May 10, 1993,
the hospital installed a replacenent system On May 27, 1993 the
hospital's counsel informed Mortara that its system was avail abl e
for retrieval. However, Mortara did not retrieve the system or
refund any portion of the purchase price.

The district court concluded that under Al a.Code 88 7-2-602
and 7-2-604 (1975), which are provisions governing sales, the
hospital was entitled to a refund of the system s purchase price.
The court did allow Mortara a $5900 setoff, representing $100 per
day for the hospital's use of the systemfrom March 29 to May 27
1993.

1. DI SCUSSI ON

Mortara, appealing the district court's decision, first
contends that its agreenent with the hospital required the hospital
to physically return the system from Huntsville, Alabama to
Mortara's office in M| waukee, Wsconsin by February 14, 1993 in
order for the hospital to be entitled to a refund. As authority
for this contention, Mortara relies on a seventy-year-old Ckl ahona
case regarding "sale or return" contracts under the common | aw of

sal es. However, the instant case is clearly governed by the



Uni f or m Commer ci al Code as adopted in Al abama. See Intercorp, Inc.
v. Pennzoil Co., 877 F.2d 1524, 1527 (11th Cr.1989).

According to Al a. Code 8 7-2-601(a), if goods do not conformto
a contract, the buyer may reject them |In the instant case, there
isS no question that the system did not conformto the contract.
I ndeed, the parties have stipulated that the hospital was
sufficiently dissatisfied to allow it to exercise its "right of
return.” Under Ala.Code § 7-2-602(1), rejection is ineffective
unl ess the buyer seasonably notifies the seller. An action is
taken "seasonably" when it is taken within the tine agreed.
Al a.Code § 7-1-204(3). Here, the parties set the time for
rejection at six nonths. Cearly, Carter notified Dickerson the
hospital was electing to exercise its option to return within six
mont hs of the systemi's installation.?

Mortara maintains that the contract required the hospital to
not just notify Mrtara, but physically return the systemwthin
six months. This analysis is inconsistent wwth the Law of Sales in
Al abama. Al a. Code 8§ 7-2-602(2) states that when a buyer is in
possession of goods after rejection, he is under a duty to hold
themwith reasonable care at the seller's disposition for a tine
sufficient to permt the seller to renove them but the buyer has
no further obligations with regard to goods rightfully rejected.
(enmphasi s added) Al a.Code 8§ 7-2-604 adds that if the seller gives

no instructions within a reasonable tine after notification of

*The district court apparently found that the parties agreed
to extend the six-nmonth return period by ninety days. Because
Carter's notification was within the original six-nmonth return
peri od, we need not review that finding.



rejection,® the buyer may store, reship, or resell the rejected
goods. According to the official comment these actions are at the
buyer's option.

Therefore, we find that the hospital properly rejected the
el ectrocardi ogram managenent system After Carter notified
Di ckerson on February 10 that the hospital was el ecting to exercise
its option to return, the hospital was wunder no further
obligations. The U C.C. as adopted in Al abama in no way requires
the hospital to physically return the system in order to be
entitled to a refund.?’

Mor eover, the resolution of this case under the terns of the
UCC is consistent with Carter's uncontroverted testinony that
the Quality Rep Services sal esperson responded to Carter's request
regarding howto effectuate a return by prom sing that if necessary
he would "back a truck up" and take the system away hinself.
Mortara challenges the district court's consideration of this
testinony as use of parol evidence to i npeach or vary the terns of
a witten agreenent. However, Al a.Code § 7-2-202(b) specifically
allows the terns of a witten agreenent to be explained "by
evi dence of consistent additional ternms unless the court finds the
witing to have been intended also as a conplete and exclusive

statement of the ternms of the agreenent.” Here, there is

®Mortara never instructed the hospital as to what carrier to
use or how to pack the systemfor return.

‘As the Suprene Court of Nebraska stated in Maas v. Scoboda,
188 Neb. 189, 195 N.W2d 491 (1972), "the |law regards parties as
bei ng conpetent to contract as they see fit with respect to the
sati sfactory character of equipnent sold and the seller assunes
t he hazard of rendering performance according to the ternms of the
contract."



absolutely no indication that the district court found the parties
witten agreement to be a conplete and exclusive statenent of the
terms of their agreenent. Therefore, it was not error for the
court to consider Carter's testinony.

Lastly, Mortara asserts that the district court erred in
cal cul ati ng the $5900 setoff. The concept of setoff in sales cases
is based on Al a.Code § 7-2-602(2)(a), which provides that "after
rejection any exercise of ownership by the buyer with respect to
any comrercial unit is wongful as against the seller.” See EXx
parte Stem 571 So.2d 1112, 1115 (Al a.1990). In calculating the
setoff, the district court found that after rejection, the hospital
used the el ectrocardi ogram managenent system until My 27, 1993,
t he day the hospital's counsel informed Mortara that its systemwas
avail abl e for retrieval. The court derived the $100-per-day charge
fromthe March 29, 1993 letter Mirtara itself sent the hospital.

We review the district court's determ nation of damages for
clear error. Taylor Rental Corp. v. J.I. Case Co., 749 F. 2d 1526,
1530 (11th Cir.1985). Mortara has presented no evidence to counter
testinmony by Carter that after the hospital installed a repl acenent
systemon May 10, 1993, the Mrtara system was never used for any
purpose other than retrieving or editing tests that had already
been perforned. Regarding the $100 fee, that anount was
voluntarily set by Mortara. At trial, the court noted that the fee
was described i n docunent exhibits as a usage fee. Mrtara offered
no evi dence of rental fees charged by | essors of simlar equi pnent.
Therefore, we cannot find the district court's setoff cal culation

clearly erroneous.



I11. CONCLUSI ON
For the reasons stated herein we hold that the district court
properly decided the nerits of this case in favor of the hospital

and, accordingly, AFFIRMthe court's judgnent.



