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FLOYD R G BSON, Senior Circuit Judge:

'as administrator for the estates of several

St ephen Morewi t z,
of the crew nenbers who were aboard the MV |IMBROS when it
di sappeared at sea, brought wongful death actions against the
vessel's owner and managing agent in the United States District
Court for the Eastern District of Virginia. After obtaining a
favorabl e judgnment, Mrewitz brought this action in the United
States District Court for the Southern District of Al abama, seeking
to enforce the judgnent and recover on a marine protection and

indemity policy issued by Wst of England Ship Owners Mitual

Protection and I ndemity Association ("Wst of England").

"Honorabl e Floyd R. G bson, Senior U S. Grcuit Judge for
the Eighth CGrcuit Court of Appeals, sitting by designation.

'St ephen Morewitz succeeded Ruth Morewitz as the
adm nistrator for these estates.



The district court dismssed Morewitz's lawsuit for |ack of
subject matter jurisdiction, concluding that this action was not
based on a marine insurance contract, but rather, on English
bankruptcy statutes. W reversed and held that this case fel
within the federal court's admralty and maritinme jurisdiction
pursuant to 28 U.S.C. § 1333.° Morewitz v. The West of Eng. Ship
Owmers Mut. Protection and Indemity Ass'n (Lux.), 896 F.2d 495,
496 (11th G r.1990) ("Mrewtz | ").

On remand, the district court granted West of England' s notion
to stay the proceedings pending arbitration. Mrew tz appeal ed,
and we dism ssed for lack of jurisdiction because the district
court's order was interlocutory and not subject to appeal.
Morewitz v. The West of Eng. Ship Omers Mit. Protection and
| ndemmity Ass'n (Lux.), 5 F.3d 1498 (11th G r.1993) (unpublished)
("Morewitz Il ™).

On remand again, Mrewitz argued that the deceased crew
menbers were not bound by the arbitration agreenent and,
alternatively, that West of England had waived its right to conpel
arbitration. Unper suaded by Mrrewitz's argunents, the district
court ordered that the parties had six nonths in which to
denonstrate that they were proceeding with arbitration. Mrewtz
requested that the district court reconsider its stay order or
certify the question for imedi ate appeal. The district court

deni ed both of these notions. As a result of Morewitz's conti nued

> The district courts shall have original jurisdiction,
exclusive of the courts of the States, of ... [a]lny civil case of
admralty or maritinme jurisdiction, saving to suitors in al
cases all other remedies to which they are otherwi se entitled."
28 U.S.C. 8§ 1333(1) (1988).



refusal to conply with the arbitration order, the district court
di sm ssed this case with prejudice for want of prosecution.

Upon Morewitz's third appeal to this Court, the issues before
us are whether the district court erred in ordering arbitration,
and, if so, whether it was an abuse of discretion to dismss
Morewitz's case wth prejudice for failure to conply with the
arbitration order. Because we conclude that the district court
erred in conpelling arbitration, we VACATE the district court's
order dismissing this action and REMAND for further proceedings
consistent with this opinion.
| . BACKGROUND
A Facts

On Decenber 13, 1975, the MV IMBROS |oaded with cargo in
Mobi | e, Al abama, and departed for Quebec, Canada. Three days into
its voyage, the crew notified the vessel's managi ng agent about
| eakage in the salt water cooling systemfor the mai n engi ne gears.
On Decenber 18, the crew broadcast an SOS or "Mayday nessage" from
international waters in the region known as the Bernuda Triangl e.
The MV | MBROCS di sappeared at sea, and no trace of the ship, its
cargo, or its eighteen crew nenbers was ever found.

The MV IMBROS was registered to Inbros Shipping Conpany,
Limted, ("Inbros Shipping") and nanaged by General Devel opnent &
Shi pping Enterprises Conpany, Limted, ("General Developnent").
Both Inbros Shipping and General Developnent were Cypriot
corporations owed by George Tsourinakis and his wife. Wst of
England had issued a marine protection and indemity policy

covering the MV I MBROS, which was in force and effect at the tine



of the vessel's di sappearance.

As part of the risks insured against, the Wst of England
policy provided conpensation for the loss of |life of any person on
board an insured vessel. Furthernore, according to Rule 64 of the
West of England Ship Omers Mitual Protection and Indemity
Associ ati on:

If any difference or dispute shall arise between an
insured Omer ... and the Association out of or in connection
with these Rules or arising out of any contract between an
insured Omer and the Association or as to the rights or
obl i gati ons of the Association or the i nsured Owmer thereunder
or in connection therewith or as to any other matter
what soever, such difference or dispute shall be referred to
the arbitration in London of a sole legal Arbitrator.... The
obtaining of an Arbitration Award as herei nbefore provided
shall be a condition precedent to the right of any insured
Ower to bring or maintain any action, suit or other |egal
proceedi ngs agai nst the Association in respect of any such
di fference or dispute.

The record indicates that during 1976 and 1977, West of
Engl and paid settlenents in Geece to the famlies of at |east
seven of the MV |IMBROS crew nenbers. In addition, Mrewtz
al | eged that West of Engl and rei nbursed General Devel opnent for the
| oss of vessel and cargo by giving the conpany credits against its
unpaid premuns or "calls.™

Bet ween 1976 and 1978, Morewi t z brought wongful death actions
on behalf of seven of the deceased crew nenbers against | nbros
Shi ppi ng and General Devel opnent. The United States District Court
for the Eastern District of Virginia dismssed | nbros Shipping for
| ack of personal jurisdiction, but determned that it had personal
jurisdiction over Ceneral Devel opnent. West of England retained
counsel to defend this action both before and after the district

court dism ssed Inbros Shipping fromthe litigation.



Morewi t z t hen argued t hat General Devel opnent was an alter ego
for I nbros Shipping and that General Devel opnent had procured the
West of England policy and was responsible for the prem uns.
Morewitz also claimed that, according to George Tsourinakis
deposition testinony, General Devel opnment exercised all incidents
of ownership over the MV |IMROS, effectively making General
Devel opnent a "demi se charter party."?

In attenpts to establish the party responsible for the MV
IMBROS at the tinme of its disappearance, Mrewitz submtted
interrogatories to General Devel opnment, but the conpany refused to
respond. As a sanction for CGeneral Devel opnent's failure to conply
with the district court's discovery order, the court found General
Devel opnent to be the owner pro hac vice of the MV I MBRCS at the
time of the |oss.*

The district court then determned that the MV | MBROS was
i nadequately staffed and unseaworthy when it di sappeared and that
General Devel opnent was |iable for the deaths of the vessel's crew
menbers. On April 3, 1980, the district court entered judgnment in
favor of the decedents for a total of $459,456.36 in danages.

Ceneral Devel opnment appealed, and the judgnent was sunmarily

*To create a denmise the owner of the vessel nust conpletely
and exclusively relinquish "possession, command, and navi gation
thereof to the demsee.... It is therefore tantanmount to, though
just short of, an outright transfer of ownership.”" Guznman v.
Pichirilo, 369 U S. 698, 699-700, 82 S.Ct. 1095, 1096, 8 L.Ed.2d
205 (1962) (citations omtted).

“1f a party ... fails ... to serve answers or objections to
interrogatories ... the court in which the action is pending on
noti on may make such orders in regard to the failure as are just

." including an order preventing a disobedient party from
opposing a designated claim Fed.R Gv.P. 37(b) and (d).



affirmed by the Fourth Circuit Court of Appeals. Morewitz v.
General Dev. & Shipping Enters. Co., Ltd., 660 F.2d 491 (4th Gr.),
cert. denied, 454 U. S. 939, 102 S.C. 474, 70 L.Ed.2d 246 (1981).
At sone point during the litigation in Virginia, Cenera
Devel opnent becane insolvent and is now defunct. The | udgnent
remai ns unpai d.
B. Procedural History

Morewitz regi stered the Virginiajudgnent inthe United States
District Court for the Southern District of Al abama.® On June 26,
1985, Morewitz filed the present lawsuit to enforce the judgnent
and recover proceeds under West of England's marine protection and
indemity policy that covered the MV IMBROS at the tinme of its
di sappear ance.

In the first incarnation of this litigation, Mirewitz all eged
that this suit was based on: (1) English bankruptcy statutes, °
which created third party rights in favor of the decedents; and
(2) a mrine insurance contract, which fell wthin federal
admralty and maritinme jurisdiction. West of England filed a
nmotion to dismss, arguing that the district court |acked subject
matter jurisdiction.

Erroneously believing that it was constrained to characterize
t hese proceedings either as a foreign bankruptcy or an admralty

action, the district court determned that this suit was based on

™ A judgnent so registered shall have the sane effect as a
judgment of the district court of the district where registered
and may be enforced in |ike manner." 28 U S.C. 8§ 1963 (1988).

°For the text of The Third Parties (Rights Against |nsurers)
Act of 1930, see Morewitz I, 896 F.2d at 498 n. 3.



t he English bankruptcy statutes. Consequently, the district court
di sm ssed for |ack of subject matter jurisdiction. Mrewitz I, 896
F.2d at 498. This Court reversed, holding that "the subject matter
of the suit is liability under a marine insurance policy, so the
basis of [Morewitz's] case also is admralty subject matter." |Id.
at 500.

On remand, Mdrew tz abandoned his argunment that the English
bankruptcy statutes applied, and instead, relied solely on the
Al abama direct action statutes. Al a.Code 88 27-23-1 and 27-23-2
(1975). As we stated in Mrewitz |, direct action statutes "give
a group of persons—those whose possible injury was the risk insured
by the contract—direct standing to sue an insurer by putting them
"in the shoes' of the assured.” 896 F.2d at 499.

On Cctober 17, 1990, West of England filed a notion to stay

t he proceedi ngs pending arbitration,’

and on January 31, 1991, the
district court granted West of England' s notion. Morewi tz then
filed a notion for reconsideration and argued that West of Engl and
had wai ved any right that it may have had to conpel arbitration

The district court denied Morewitz's notion, concluding that West
of England was not in default for failing to nmake a pre-litigation

demand for arbitration. After Morewitz's unsuccessful attenpt to

‘9 U.S.C. § 3 (1988) provides:

| f any suit or proceeding be brought in any of the
courts of the United States upon any issue referable to
arbitration under an agreenent in witing for such
arbitration, the court in which such suit is pending
... shall on application of one of the parties stay the
trial of the action until such arbitration has been had
in accordance with the terns of the agreenent,
providing the applicant for the stay is not in default
in proceeding with such arbitration.



appeal the district court's order and his continued refusal to
arbitrate, the district court dismssed this case wth prejudice
for want of prosecution. Mrewtz appeals.
1. DI SCUSSI ON
A. Jurisdiction

As a threshold matter, we address West of Engl and' s argunent
that this Court |lacks jurisdiction to consider this appeal. G ting
our decisionin Mrewtz Il, West of England argues that "an appeal
may not be taken froman interlocutory order ... granting a stay of
any action under section 3 of this title." 9 U S C 8§ 16(b)(1)
(Supp. 111 1991).

Pursuant to 28 U.S.C. 8§ 1291 (1988), "[t]he court of appeals

shal | have jurisdiction of appeals fromall final decisions of

the district courts of the United States ... except where a direct
review may be had in the Suprenme Court." Decisions of the district
court are final if they "end the litigation on the nerits and | eave
nothing for the district court to do but execute the judgnent."
Thonson McKi nnon Sec., Inc. v. Salter, 873 F.2d 1397, 1399 (11lth
Cir.1989) (quotation omtted). "Adismissal with prejudice clearly
is a decision that ends the litigation on the nerits and | eaves
nothing for the court to do but execute a judgnment." N chols v.
Mobile Bd. of Realtors, Inc., 675 F.2d 671, 673 (5th Cr. Unit B
1982) (quotations omitted).® W conclude that we have jurisdiction
to hear this appeal.

Furthernore, we are guided by our decision in a case that was

®Former Fifth Circuit case, Public Law 96-452 § 9(1)—Cctober
14, 1980.



presented in the same procedural posture as the case at hand

State Establishnment, the owner of the cargo that was destroyed
during shipping, instituted a lawsuit against the vessel, the
vari ous corporations that managed the vessel and cargo, and the
defendants' liability underwiter. State Establishnment for Agric.
Prod. Trading v. MV Wsernunde, 838 F.2d 1576 (11th Gr.), cert.
denied, 488 U.S. 916, 109 S.Ct. 273, 102 L.Ed.2d 262 (1988).° Upon
t he defendants' notion to have the dispute referred to arbitration,
the district court stayed the proceedings. Id. at 1579. State
Establishnment refused to arbitrate, and the district court
di sm ssed the case with prejudice for failure to conmply with the
arbitration order. 1d. at 1577.

Al t hough we acknow edged the antiquated but viable admralty
| aw doctrine that there is no jurisdiction to hear an appeal from
a district court's stay of admralty proceedings pending
arbitration, Schoenansgruber v. Hanmburg Am Line, 294 U S. 454,
457-58, 55 S. Ct. 475, 476-77, 79 L.Ed. 989 (1935), we concl uded
this predicament created a "Catch 22." State Establishment, 838
F.2d at 1579. State Establishnment was being forced to expend
substantial tine, effort, and funds to conmply with what was |ikely
an erroneous arbitration order; yet, because of t he

Schoenansgruber doctrine,' it was necessary to conplete the

°The Supreme Court recently resolved a conflict between the
Crcuit Courts and held that foreign arbitration clauses in bills
of lading are not invalid under the Carriage of Goods by Sea Act.
Vi mar Seguros Y Reaseguros, S. A, v. MV SKY REEFER, --- US. ---
-, 115 S. C. 2322, 132 L.Ed.2d 462 (1995).

See Coastal (Bernuda) Ltd. v. E.W Saybolt & Co., 761 F.2d
198, 202-03 (11th G r.1985) (discussing the origins of the
Schoenansgruber doctrine).



arbitration process before the validity of the arbitration
proceedi ng could be tested on appeal.

Faced with this dilemm, State Establishnent, |ike Mrewtz
believed that is was better to forego any damages it m ght
potentially recover fromthe arbitration process in exchange for
appealing the chance that the district court erred in ordering
arbitration. 1d. W noted, "[t]he inherent risk in taking such a
position was, of course, that if the district court was correct in
ordering arbitration, the dism ssal with prejudice for failure to
conply with that order would be affirnmed by this court.” I d.
Fortunately for Mrewtz, he has avoided this "inherent risk"
because we disagree with the district court's order requiring the
parties to arbitrate this dispute.

B. Direct Actions
1. English Law

On appeal, Mirewitz concedes that attenpting to arbitrate
this dispute in England would be futile. 1In 1990, the House of
Lords held that when the terns of an insurance policy require the
insured to pay its obligation before it may collect against the
insurer, the insured nmust pay before any other party can sue on the
contract.™ Firma C-Trade S.A v. Newcastle Protection and | ndem
Ass'n, 2 Lloyd's Rep. 191 (H. L.1990). "Because under English | aw,

such paynment is a "condition precedent’' to a direct suit against

“According to Rule 18 of the West of England Ship Oaners
Mut ual Protection and Indemity Association, "it shall be a
condition precedent of an insured Owmer's right to recover from
the funds of the Association in respect of any liabilities, costs
or expenses that he shall first have discharged or paid the
sane. "



the insurer, plaintiffs cannot proceed under English |[|aw
Psarinos v. Standard Marine Ltd., 12 F.3d 461, 464 (5th Gr.)
(footnote omtted), cert. denied, --- US ----, 114 S.C. 2164,
128 L. Ed.2d 887 (1994).
2. Al abama Statutes

As we have noted, however, Mrrewitz is not seeking recourse
under the English bankruptcy law, but rather, under the Al abama

2 The Al abama direct action statutes state

direct action statutes.’
that recovery "shall not depend upon the satisfaction by the
i nsured of a final judgnent against himfor loss." Al a.Code § 27-
23-1.

3. The Conflict

Federal admralty |aw neither authorizes nor forecloses a

?Al a. Code 8§ 27-23-1 and 27-23-2 (1975) provi de:

As to every contract of insurance nmade between an
insurer and any insured by which such insured is
i nsured agai nst | oss or damage on account of ... death
by acci dent of any person for which | oss or damage such
insured is responsi ble, whenever a | oss occurs on
account of a casualty covered by such contract of
insurance, the liability of the insurer shall becone
absol ute and the paynment of the |oss shall not depend
upon the satisfaction by the insured of a final
j udgnment against himfor |oss, or damage or death
occasioned by the casualty....

Upon the recovery of a final judgnent agai nst any
person, firmor corporation by any person, including
adm ni strators or executors, for |oss or damage on
account of bodily injury, or death ... if the defendant
in such action was insured against the loss ... at the
time when the right of action arose, the judgnent
creditor shall be entitled to have the insurance noney
provided for in the contract of insurance between the
insurer and the defendant applied to the satisfaction
of the judgnment, and ... the judgnment creditor may
proceed agai nst the defendant and the insurer to reach
and apply the insurance noney to the satisfaction of
t he judgnent.



third party's right to directly sue an insurance conpany.
Steelnmet, Inc. v. Caribe Towng Corp., 779 F.2d 1485, 1487 (1l1lth
Cr.1986), nodifying 747 F.2d 689 (1984). "A state may, however,
create a direct action against a maritinme insurer, at |east where
the state actionis not inconflict with any feature of substantive
admralty law or any remedy peculiar to admralty jurisdiction.”
Steelnmet, 779 F. 2d at 1487; see W/I burn Boat Co. v. Fireman's Fund
Ins. Co., 348 U S. 310, 320-21, 75 S.C. 368, 374, 99 L.Ed. 337
(1955) (in the absence of a controlling federal admralty
principle, state law can be applied in an admralty case). The
conflict in the present case lies not wwth federal admralty |aw,
but with whether the English bankruptcy statutes or the Al abama
direct action statutes apply.

W recogni ze that characterizing direct action statutes as
either procedural or substantive is problematic, particularly in
the context of admiralty jurisdiction.®™ See State Trading Corp.
of India v. Assuranceforeningen Skuld, 921 F.2d 409, 414-15 (2d
Cr.1990). "However, in order to pronote orderly adm ni stration of
justice and the integrity of courts' local rules, sone |aws are
deened procedural and not subject to choice of lawrules.” 1d. at
416; see also Restatenent (Second) of Conflict of Laws 8§ 122 cnt
a (1971) (discussing a state's right to apply its own procedural

law). Therefore, "[b]efore engaging in choice of | aw anal ysis, we

“The Restatement (Second) of Conflict of Laws § 122 cnt. b
(1971), suggests that rather than classifying issues as
"procedural " or "substantive," courts should directly face
whet her the forums rule should be applied. See Schoenberg v.
Exportadora de Sal, S.A de C V., 930 F.2d 777, 782 (9th
Cir.1991) (noting that federal common |aw follows the approach of
the Restatenent (Second) of Conflict of Laws).



first address [the] argunent that [ Al abama's] direct action statute
is procedural and therefore not subject to choice of law rules.”

State Trading, 921 F.2d at 414.

In Mrewitz |, we described direct action statutes as
"renedial in character, rather than substantive." 896 F.2d at 499
(quotations omtted); see also id. at 501 (Tjoflat, J.,

concurring) (distinguishing that rather than mandating a direct
action provision in every insurance contract, the English
bankruptcy statute itself provided the right of action). W also
noted that:

Al though it seens clear that English law would govern in

construing the existence and anount of defendant's liability

under the marine insurance contract, it is not as clear, when
the suit is being brought in Al abama, that English procedural
| aw woul d apply. The cases we have reviewed, although not
addressing the choice of lawissue directly, indicate that the
forum state's law may be the applicable | aw for purposes of
applying any direct action statute. See e.g., Mryland

Casualty Co. v. Cushing, 347 U S. 409, 74 S.Ct. 608, 98 L. Ed.

806 (1954); Steelnet, Inc. v. Caribe Towng Corp., 779 F.2d

1485 (11th CGir.1986), nodifying 747 F.2d 689 (1984).

896 F.2d at 499 n. 5 (additional citations omtted).

Moreover, in Macey v. Crum 249 Al a. 249, 30 So.2d 666 (1947),
the Suprenme Court of Al abama held that its direct action statute
"merely enables the person suffering the initial damages, out of
whi ch grows the loss to the insured, to acquire a |lien against the
loss and the right to damages or indemity arising under the
policy, and to enforce it in his own nane.” |1d. 30 So.2d at 668
(quotation omtted); see also Flem ng v. Pan Anerican Fire & Cas.

Co. 495 F.2d 535, 539 (5th Gr.1974) ' (stating that Al abama's

“Pursuant to Bonner v. City of Prichard, Ala., 661 F.2d
1206 (11th Cir.1981) (en banc), decisions of the former Fifth
Circuit entered prior to the split establishing the Eleventh



direct action statutes applied in a diversity case w thout regard
to whether the insurance contract was made in Al abama or whet her
the nanmed parties to the contract of insurance were residents or
nonresi dents of Al abama); but see State Trading, 921 F.2d at 416
(concluding that the application of Connecticut's direct action
statute woul d be inappropriate under the circunstances).

In summary, the Alabama direct action statutes nmandate a
direct action provision into every insurance contract and create a
met hod of executing upon the proceeds of the insurance policy.
Accordingly, we look to Alabama |law in determ ning the manner in
which this suit by Morewitz, the judgnent creditor, agai nst West of
Engl and, the judgnment debtor's insurer, should proceed.

C. Arbitration
1. Al abama Law

" "Under Alabama law, the injured party acquires a vested
interest (secondary) in the nature of a hypothecation of the
insured's rights under the policy." " Haston v. Transanerica |Ins.
Servs., No. 1930872, 1995 W. 217854, at *2, --- So.2d ----, ----
(Ala. Apr. 14, 1995) (quoting Maness v. Al abama Farm Bureau Mit.
Casualty Ins. Co., 416 So.2d 979, 981-82 (Al a.1982)). The injured
party, however, cannot bring an action against the insurer until he
has recovered a judgnent against the insured. 1d. Furthernore,
the injured party's "vested interest’' is subject to the
qualification that " "the terns of the policy inposing obligations
on the insured are effective as against the injured party." " Id.

(quoting George v. Enployers' Liab. Assurance Corp., 219 Ala. 307,

Circuit are binding on the Eleventh Circuit.



122 So. 175, 177 (1929). In other words, any defenses that are
avai l abl e to the insurer in an action brought by the insured woul d
al so be available to the insurer in a direct action brought by the
injured party. Id.

Consequently, under Al abama |aw, West of England is able to
assert any defenses that woul d have been available to it as if the
present action had been brought by GCeneral Devel opnent .
Arbitrationis clearly an affirmative defense that woul d have been
avail able to West of England in an action brought by General
Devel opnent. See Anerican Sugar Refining Co. v. The Anaconda, 138
F.2d 765, 767 (5th Cr.) (the Federal Arbitration Act recognizes
arbitration agreenents as affirmative defenses), cert. granted, 321
U S 758, 64 S.Ct. 620, 88 L.Ed. 1057 (1943), aff'd, 322 U S. 42,
64 S. . 863, 88 L.Ed. 1117 (1944). Therefore, wunless the
arbitration provision does not apply to these clainmants or Wst of
Engl and has waived its right to conpel arbitration, Mrewitz is
bound by the terns of the arbitration agreenent between Genera
Devel opnent and West of Engl and.

2. The Federal Arbitration Act

As we have noted, a dispute arising under a contract of
maritime insurance, such as the one involved here, is within the
admralty and maritime jurisdiction of the district court. The
fact that Morewitz derives his standing to proceed with this case
from the Al abama direct action statutes does not vitiate that
jurisdiction. See Mxrewitz I, 896 F.2d 499-500 and n. 5.

The issue of arbitrability wunder the United States

Arbitration Act is a matter of federal substantive |aw Prim



Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395, 402-05, 87
S.Ct. 1801, 1806-07, 18 L.Ed.2d 1270 (1967); MIller Brewi ng Co. V.
Fort Worth Distributing Co., 781 F.2d 494, 497 n. 4 (5th G r.1986)
(rejecting the appellee's citation to Texas |law on the issue of
whet her it had waived the right to conpel arbitration). Therefore,
federal |aw conprising generally accepted principles of contract
| aw controls the question of arbitrability.

According to the Federal Arbitration Act of 1952, 9 U S.C. 8§
2 (1988), "[a] witten provisionin any nmaritine transaction ... to
settle by arbitration a controversy thereafter arising out of such
contract or transaction"” is an enforceable arbitration agreenent.

Neverthel ess, the Act does not require parties to arbitrate when

t hey have not agreed to do so. "It sinply requires courts to
enforce privately negotiated agreenents to arbitrate, |ike other
contracts, in accordance with their terns.” Volt Info. Sciences,

Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489 U S,
468, 478, 109 S.Ct. 1248, 1255, 103 L.Ed.2d 488 (1989). W have
acknow edged that "[t] he purpose of the Federal Arbitration Act was
to relieve congestion in the courts and to provide parties with an
alternative nethod for dispute resolution that would be speedier
and |l ess costly than litigation." Utracashnmere House, Ltd. v.
Meyer, 664 F.2d 1176, 1179 (11th Cr. 1981).
3. Application

The arbitration agreenent in Rule 64 of the West of England
Ship Oamners Miutual Protection and Indemity Association applies
bet ween "owners" and the "association.”™ Relying on the specific

ternms of this provision, Mirewitz argues that the deceased crew



menbers were not "owners." Mrewtz also argues that the deceased
crew nenbers were not parties to the arbitrati on agreenent and t hat
they should not be bound by it. Not wi t hst andi ng our prior
di scussion that any defenses that woul d have been avail abl e to West
of England in an action brought by CGeneral Devel opnent woul d al so
be available to West of England in a direct action brought by the
deceased crew nenbers, the cases discussed below favor both of
Morewi tz's arguments.

First, in Ocean Eagle-Limtations Proceedings, 1974 AMC 1629
(D.P.R), a tanker sank and spilled crude oil into the waters of
San Juan Harbor. Numerous claimants brought direct actions suits
agai nst the vessel, the owners, and the insurance association.
Upon the insurance association's notion for a stay pending
arbitration in London, the <court noted that "the injured
third-party beneficiary of the contract is not a party to the
contract ... this is recognized by the limting |anguage of the
arbitration clause which applies to a dispute between a "nenber’
and the "association." " 1d. at 1633. Moreover, the court found
that the right of action conferred by the Puerto Rico direct action
statute was totally independent of the contractual terns binding
the insured and the insurer, which the insurer could not abrogate
by private agreenent.

Second, inthe case In re Tal bott Big Foot, Inc., 887 F.2d 611
(5th Gr.1989), workers who were injured on a drilling barge filed

clainms against the drilling conpany's protection and indemity



insurer under Louisiana's direct action statute.' Based on the
policy provision requiring the insurer and insured to arbitrate
coverage disputes, the insurer filed a notion to stay the
proceedi ngs pending arbitration, and the district court dism ssed
the action. 1d. at 612. On appeal, the Fifth Crcuit recognized
that despite a strong federal policy favoring arbitration, the Act
does not require arbitration unless the parties to a dispute have
agreed to refer it to arbitration. ld. at 614. As the Fifth
Crcuit aptly stated, "[w]e are unaware of any federal policy that
favors arbitration for parties who have not contractually bound
t henselves to arbitrate their disputes.” Id.

Al t hough we recogni ze that Morewitz now "stands in the shoes”
of General Developnent, we are reluctant to mandate arbitration
where the claimants clearly did not bargain to do so. Cf. AT & T
Technol ogi es v. Communi cations Workers of Am, 475 U. S. 643, 648-
49, 106 S.Ct. 1415, 1418-19, 89 L.Ed.2d 648 (1986) (stating that
"arbitrationis a matter of contract and a party cannot be required
to submt to arbitration any di spute which he has not agreed so to
submt.... [Alrbitrators derive their authority to resolve
di sputes only because the parties have agreed i n advance to submt
such grievances to arbitration.”) (enphasis added and quotation

omtted)); Wueat, First Securities, Inc. v. Geen, 993 F. 2d 814,

®*Anal ogous to the Al abama direct action statutes,
Louisiana's direct action statute provides that actions are
subject to all of the lawful conditions of the policy or contract
and the defenses that could be urged by the insurer in a direct
action brought by the insured. Talbott, 887 F.2d at 612-13.
However, unli ke the Al abama statutes, the recovery of a judgnent
against the insured is not a condition precedent to the bringing
of a direct action under Louisiana |law Id.



821 (11th Cir.1993) (affirmng the district court's holding that a
securities broker-dealer that purchased another conpany's assets
was not an assi gnee of or successor to the custonmer agreenents that
contained an arbitration provision); Goldberg v. Bear, Stearns &
Co., 912 F.2d 1418, 1419 (11th Cir.1990) (stating that despite a
presunption in favor of arbitration, the parties will not be
required to arbitrate when they have not agreed to do so).

In light of the cases di scussed above, we question whether the
arbitration clause in the policy between Wst of England and
General Devel opnent applies to the deceased crew nenbers.
Mor eover, even assuming that the arbitration clause applies, we
concl ude that West of Engl and has wai ved any right that it may have
had to conpel arbitration
4. Wi ver

Morewitz bases his waiver argunment on West of England' s
participationinthelitigationinthe United States District Court
for the Eastern District of Virginia. Al though Morew tz concedes
t hat West of England was not a party to the Virginia litigation, he
argues that rather than challenging coverage when this litigation
was commenced, West of England unsuccessfully defended Cenera
Devel opnent' s liability. Essentially, Morew tz argues that West of
Engl and shoul d be bound by its failure to arbitrate with General
Devel opnent when this di spute arose.

Arbitration shoul d not be conpell ed when the party who seeks

6

to conmpel arbitration has waived that right.' 1In considering the

®Al t hough the Arbitration Act uses the term"default," 9
US. C 8 3, the case law on this subject enploys the term
"wai ver." See generally 3 Fed.Proc., L.Ed. Arbitration § 4:24



i ssue of waiver, we are mndful of the Suprenme Court's adnonition
that "questions of arbitrability nmust be addressed with a healthy
regard for the federal policy favoring arbitration.” Mses H Cone
Menorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24, 103 S. Ct
927, 941, 74 L.Ed.2d 765 (1983).

Nevert hel ess, the doctrine of waiver is not an enpty shell.
Wai ver occurs when a party seeking arbitration substantially
participates in litigation to a point inconsistent with an intent
to arbitrate and this participation results in prejudice to the
opposing party. Price v. Drexel Burnham Lanbert, Inc., 791 F.2d
1156, 1158 (5th G r.1986). Prejudice has been found in situations
where the party seeking arbitration allows the opposing party to
undergo the types of litigation expenses that arbitration was
designed to alleviate. E. C. Ernst, Inc. v. Manhattan Constr. Co.,
559 F.2d 268, 269 (5th Cir.1977), cert. denied, 434 U S. 1067, 98
S.Ct. 1246, 55 L.Ed.2d 769 (1978).

Appl ying these considerations to the facts in this case, it
is apparent to this Court that West of Engl and has waived its right
to conpel arbitration. During the Virginia litigation, there were
di sput es between West of England and CGeneral Devel opnent over the
ownership of the MV | MBROS and over General Devel opnent's failure
to assist with its defense. West of England was apprised of the
signi ficant nonetary clai ns t hat were bei ng pursued agai nst General
Devel opnent both in the United States and abroad, but never nmade a

demand to arbitrate its coverage of the MV IMBRCS. Although the

(1981) ("the term"default' has been construed as anal ogous in
nmeaning to the common-law term "wai ver' ").



court in Tenneco Resins, Inc. v. Davy Intern., AG 770 F.2d 416,
419 (5th G r.1985), noted that a party is not obligated to nake a
presuit demand for arbitration, we do not believe that an insurer
shoul d be permtted to collude withits insured to the detrinent of
the injured third-party.

In light of the strong federal policy favoring arbitration,
we al so nust exam ne whet her Morewi tz has been prejudiced by West
of England's delay in demanding arbitration. The House of Lords
decision affecting Morewitz's right to arbitrate this dispute in
Engl and was not announced until nearly a decade after the Fourth
Circuit affirmed GCeneral Developnent's liability for the crew
menbers' deaths. Firma CTrade S.A v. Newcastle Protection and
I ndem Ass'n, 2 Lloyd's Rep. 191 (H L.1990). Mreover, Mrewtz
instituted the present lawsuit in 1985, five years before the
deci sion fromthe House of Lords. W conclude that West of Engl and
had anpl e opportunity to demand arbitration well in advance of the
decision that significantly changed the legal position of the
parties to the prejudice of Mrewtz.

In short, the appropriate tinme for West of Engl and to contest
coverage and dermand arbitration with General Devel opnent was duri ng
the proceedings inthe United States District Court for the Eastern
District of Virginia. Because West of England has waived its right
to arbitrate with General Devel opnent, it has al so waived its right
to demand arbitration with Morew tz.

D. Dismssal with Prejudice
W reviewthe district court's decision to dismss a case for

want of prosecution for abuse of discretion. See State



Establ i shnent, 838 F.2d at 1582. "The severe sancti on of di sm ssal

wi th prejudi ce, however, can be inposed only in the face of a clear

record of delay or contunmaci ous conduct by the plaintiff." Id.
(quotation omtted). Dismissal with prejudice is a sanction of
| ast resort that is to be utilized only in extrene situations. |Id.

As in the State Establishment case, Morewi tz nade a consci ous
deci sion that an unsuccessful appeal woul d nean that the nerits of
this claim would never be reached. Id. at 1582-83 and n. 3.
Morewit z requested that the district court certify the arbitration
guestion to this Court prior to dismssing the action, and the
district court denied this notion. In State Establishnment, we
found that the district court abused its discretion by dismssing
a lawsuit with prejudice under the sanme circunstances. | d.
Li kew se, we conclude that the district court abused its discretion
by dismissing this action with prejudice.

I 11. CONCLUSI ON

Therefore, we REVERSE the decision of the district court
requiring arbitration, VACATE the order dismssing Mrewtz's
action with prejudice, and REMAND the case to the district court
for further proceedings.

CARNES, Circuit Judge, concurring:

| concur in the result and in all of the majority opinion
except Part I1.C. 3, onpp. ---- - ----. As to that particular part
of the opinion, | joinonly the | ast sentence, which concl udes that

West of England waived any right it my have had to conpel

YI'n Iight of our decision, Wst of England' s notion for
doubl e costs and attorney's fees is denied.



arbitration. Because of that waiver, there is no need to specul ate
as to whether the arbitration provision would have applied had
t here been no wai ver; all such speculationis nerely dicta, better

left to the | aw revi ews.



