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JOHN R G BSON, Senior Circuit Judge:

General Anerican Life Insurance Conpany appeals froma jury
verdict finding that it was estopped fromasserting its claimthat
AnSout h Bank inproperly paid checks payable to General Anerican.
General American's agent indorsed the checks without authority and
deposited themin his account at AnSouth. GCeneral Anerican argues
that as a matter of [ aw, AnBSouth did not establish the el enents of
est oppel . AnSout h cross-appeals from a summary judgnment order
holding it liable for checks payable to General Anerican that the
agent restrictively i ndorsed and deposited in his account. General

Anerican al so argues that the district court erred in anmending the
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summary judgnent order to reduce General Anerican's danages. W
affirmthe summary judgnment insofar as it holds AnSouth liable to
General Anmerican, but reverse its determ nation of General
American's damages. W reverse the judgnment on the jury's verdict
in favor of AnSouth. Finally, we remand for a new trial to
determ ne General Anerican's damages.

In 1982 CGeneral Anmerican, by witten contract, appointed Land
& Associates, Inc. a general agent for the purpose of procuring
applications for its life and health i nsurance and annuities, which
Land & Associates was licensed to sell. Edward C. Land was the
owner and proprietor of Land & Associ at es.

Land opened a checking account at the Springdale branch of
AnSouth in Mbile, Al abama under the corporate nane of Land &
Associ at es. Though this account was a business account, Land
opened the account and the signature card for the account bore his
personal social security nunber. Land used the account to pay his
agency's expenses, but he al so paid personal expenses out of it,
such as his child's tuition, his nenbership in a Mirdi Gas
society, his power and light bills, and his Visa card bills. Wen
Land opened t he account, he provided to AnSouth busi ness cards and
stationery fromGCeneral Anerican show ng that Land & Associ at es was
a general agent of General Anmerican. Land had no authority to
i ndorse checks and knew this, and al so knew that according to the
| aws of insurance, he could not conmngle his noney with his
clients' noney.

Land sold General American insurance and pension investnent

services to custoners. According to General Anmerican's procedures,



custoners were supposed to wite checks payable to General
Ameri can. CGeneral Anerican required Land to send these checks
directly toit, and did not authorize Land to i ndorse these checks
under any circunstances.

Land, however, woul d occasional ly i ndorse and deposit custoner
checks when they were not for the exact anobunt owed to Genera
American, and then wite a Land & Associates check to Cenera
American for the correct anount. Land would nmake wup the
di fference, although only when the custoner's check and his check
were for a small anount, typically under $600. General Anerican
cashed and processed these Land & Associates checks w thout
obj ecti on.

Land al so sent Land & Associates checks to General Anmerican
for customer accounts when custonmers would inadvertently wite
checks payable to Land & Associ ates rather than CGeneral American.
These Land & Associ ates checks were al so al ways for small anopunts,
and Ceneral Anmerican cashed and processed them w t hout objection.
It was inpossible for General American to know from processing the
Land & Associ ates checks why Land had witten these checks payabl e
to a custonmer's account.

In March 1987, Land began to mi sappropriate noney. Land
purchased a rubber stanp in Mbile which printed "GALIC Qualified
Pl ans Acct: 0551-0900 For Deposit Only." Wth his rubber stanp,
Land i ndorsed el even custoner checks payable to General Anerican
total ling $101, 854. 39 and deposited theminto his Land & Associ at es
account at Anfout h.

Land lost his first rubber stanp after indorsing eleven



checks. Land purchased anot her rubber stanp which printed " General
American Life Insurance Co. Qualified Plans Acct 0551-0900." Land
used this stanp to i ndorse twenty-si x nore custonmer checks payabl e
to CGeneral Anerican totalling $554,462.69 and deposited these
checks into his Land & Associ ates account at AnSout h.

To conceal his m sappropriations fromGeneral American and his
custoners, Land changed the addresses for his GCeneral Anerican
custoners to a post office box that he controlled. Land woul d
intercept the statenents General Anerican sent to the custoners,
whi ch showed that | ess than all of their noney was reachi ng General
American. He would then falsify new statenents and send those to
t he custoners.

Land paid back sone of the nobney to his customers before he
was caught. Wthout raising suspicion Land purchased from AnSout h
teller's checks drawn on AnSouth's account at Chem cal Bank of New
York City. In the space nmarked for the remtter or purchaser of
the checks Land put the initials of a custoner from whom he had
stol en noney. Land nmade t he checks payabl e to General Anerican and
sent themto General American as if they had conme froma custoner.

Finally, Land's business practices raised suspicions, and in
Cct ober 1990, just as his agency was about to be investigated, Land
confessed to CGeneral Anmerican that he was taking noney.

The enpl oyees of AnSouth's Springdal e branch never inquired
about Land's authority to indorse checks payable to General
American and deposit them into his Land & Associ ates account.
AnSout h' s enpl oyees never asked Land for corporate resol utions from

General Anerican authorizing himto indorse and deposit Genera



Aneri can checks into his Land & Associ ates account. Nor did they
ask General Anerican if Land had the authority to indorse its
checks. They never inquired about Land's authority because they
knew Land & Associ ates to be General American's general agent, and
because Land had been a frequent and trusted custoner at the
Springdal e branch from 1983 to 1990.

General Anmerican sued AnSouth for conversion of the
thirty-seven checks Land indorsed with his rubber stanps. The
district court granted summary judgnent in favor of General
Anmeri can on the el even checks that Land restrictively i ndorsed "For
Deposit Only" with his first rubber stanp. The district court
ruled that AnSouth was liable for the checks as a matter of |aw
because the checks were indorsed in the nanme of Ceneral Anerican
and "For Deposit Only," and AnSout h di d not deposit the checks into
a Ceneral Anmerican account. Based on these eleven checks the
district court entered judgnment in favor of General Anerican for
$114, 733. 79. After General Anmerican and AnBSouth filed their
noti ces of appeal, the district court reduced the judgnent for
General Anerican to $73, 825. 24.

Wth respect to the other twenty-six checks payabl e to General
American and deposited into the Land & Associates account, the
district court directed a verdict for General Anmerican, but
submtted to the jury the issue of whether CGeneral Anmerican was
estopped from denying the validity of the indorsenents on these
checks. The jury returned a verdict for AnSouth. General Anerican
appeals fromthe jury's verdict and the district court's reduction

of the judgnent in its favor on the el even checks, while AnSouth



appeals from the district court's grant of summary judgnent in
favor of General American on the el even checks.
l.

CGeneral Anerican argues that the jury's verdict in favor of
AnSout h on the twenty-si x checks nust be reversed because Land did
not have the authority to indorse checks payable to GCeneral
Anmeri can and because AntSout h di d not present sufficient evidenceto
support its estoppel defense.

Al abama | aw governs this diversity case. Qur review of the
district court's determ nation and application of Alabama | awis de
novo, wthout deference to the district court. Sal ve Regi na
Coll ege v. Russell, 499 U. S. 225, 111 S.C. 1217, 113 L.Ed.2d 190
(1991).

Under Al abama | aw, a depositary bank is |iable to the payee
of a check for conversion when the bank allows a party who has
i ndorsed the check without authority to deposit the check into his
account. Al Sarena Mnes, Inc. v. Southtrust Bank, 548 So.2d 1356,
1358 (Al a.1989). The depositary bank may avoid liability for the
check if it has a valid defense against the payee. | d.
Consequently, AnSouth can avoid liability to General Anerican for
the checks Land indorsed and deposited in his account at AnSouth
if: (1) Land' s indorsenents were authorized; or (2) AnrSouth has
a valid defense agai nst General American.

A

AnSout h argues that under Al abama |aw a general insurance

agent has full power to bind the insurer and stands in the shoes of

the insurer for all purposes, and, therefore, Land had the



authority to indorse General Anerican checks. AnSouth cites
Washi ngton National Insurance Co. v. Strickland, 491 So.2d 872
(Al'a. 1985), and cases foll ow ng Washi ngt on National to support its
ar gunent .

W reject AnBouth's interpretation of the |aw of Al abam
CGeneral Anerican's appoi ntnent of Land & Associates as its general
agent did not automatically give Land the apparent authority to
i ndor se checks payable to General Anerican and deposit themin the
Land & Associates account. VWile it is true that a general agent
who | acks the actual authority to bind his principal may have the
apparent authority to do so, see Protective Life Ins. Co. .
Atkins, 389 So.2d 117, 118-19 (Al a.1980), a general agent's
apparent authority is limted by the usual scope and character of
t he business entrusted to his care, see Washington Nat'l, 491 So. 2d
at 874, Sanders v. Brown, 145 Ala. 665, 39 So. 732, 734 (1905).
VWhat is within the usual scope and character of the business
customarily entrusted to a particular type of general agent is a
guestion of fact. Protective Life, 389 So.2d at 119. AnSouth bore
t he burden of proof on this issue, and thus had to prove apparent
authority. See Al a.Code § 7-3-307(1)(a) (1993).°

AnSouth failed to present evidence that General American gave

Land authority or that insurers customarily allow their genera

'Section 7-3-307(1)(b) provides for a presunption that al
signatures on a check are authorized. Al a.Code 8§ 7-3-307(1)(b)
(1993). This presunption, however, is rebutted as soon as sone
evidence is introduced that could support a finding that a
signature is unauthorized. Ala.Code § 7-3-307 official comment 1
(1993). General Anerican rebutted this presunption of authority
when it presented testinony that Land was not authorized to
i ndorse checks payable to General American.



agents to i ndorse checks payable to the insurer. The only evidence
on this issue, presented by Ceneral Anerican, was that no insurer
allows its general agents to indorse checks made payable to the
i nsurer. W nust reject AnBSouth's argunment that Land had the
apparent authority to indorse Ceneral American checks because
AnSouth did not provide any evidence at trial to support its
ar gunent . See Sanders, 39 So. at 734 (rejecting an apparent
aut hority argument because of an absence of proof to support it).
Mal mberg v. American Honda Mdtor Co., 644 So.2d 888, 891
(Al'a. 1994), nakes clear that the doctrine of apparent authority is
based on the actions of the principal, not those of the agent.
Apparent authority is based on the principal holding the agent out
to the third party as having the authority upon which he acts, not
upon what one thinks an agent's authority mght be, or what the
agent holds out his authority to be. Id. at 891. In Ml nberg, the
evi dence of Honda | ogos on a dealer's signs, literature, products,
brochures and pl aques, was not sufficient in itself to create an
i nference of agency. Apparent authority was found only in
substantially greater and nore detail ed evidence of the nmethod in
whi ch Honda dealers dealt with warranties, so as to support a
custoner's reliance on the dealer's statenents about the warranty.
Id. Mal nberg recognizes the close rel ationship between apparent
authority and estoppel, an issue with which we will deal.
Time and again AnSouth returns to its assertion that its
enpl oyees knew that Land & Associates was the general agent for
CGeneral Anerican, and that this supported the existence of both

apparent authority and estoppel. The stationery and the business



card, with General Anerican's nane and Land & Associ ates' identity
as general agent, are the high water mark of this evidence. W
think this evidence is not unlike the |ogos, signs, and literature
in Mal nberg, and is inadequate to support AnSouth's argunent.

The Al abama cases that AnSouth cites to support its argunent
do not contradict our analysis. Wshington National and the cases
following it sinply hold that a jury may find, when presented with
sufficient evidence, that issuing insurance policies is within a
general insurance agent's apparent authority. See, e.g., Anerican
States Ins. Co. v. C F. Hal stead Devel opers, Inc., 588 So.2d 870,
872-73 (Ala.1991); Mrris v. Cotton States Life & Health Ins. Co.,
501 So.2d 1192, 1194 (Al a.1986). See also Protective Life, 389
So.2d at 1109. None of these cases can be read to support the
proposition that a general insurance agent stands in the shoes of
an i nsurance conpany for all purposes, including the indorsenent of
checks, as AntBouth argues. AnBSouth sinply reads these cases too
broadly.

B.

CGeneral American argues that the district court should have
entered judgnent as a matter of |aw for Ceneral Anerican because
AnSouth failed to present sufficient evidence to support its
est oppel defense. General American also argues that the district
court's instruction on estoppel was incorrect because the
instruction did not include an intent elenment for estoppel.

W review de novo the district court's decision on whether to
grant a party judgnent as a matter of law. Oxford Furniture Cos.

v. Drexel Heritage Furnishings, Inc., 984 F.2d 1118, 1122 (11th



Cir.1993). W review all of the evidence, and all reasonable
inferences which flow from the evidence, in the |[Iight nost
favorabl e to the party opposing the notion for judgnent as a matter
of law Id. A party is entitled to judgnent as a matter of |aw
only if the evidence and inferences derived fromthe evidence are
so strong that reasonable persons in the exercise of inpartial
j udgnment could not arrive at a contrary verdict. 1d. 1f, however,
the evidence allows reasonable persons to reach different
concl usions, judgnent as a matter of law is inappropriate. Id.

Estoppel is an equitable doctrine that does not create a
right or inpose an obligation, but prevents an otherw se unjust
result. WIliams v. FNBC Acceptance Corp., 419 So.2d 1363, 1367
(Al'a. 1982). The purpose of estoppel is to pronote equity and
justice in an individual case by preventing a party fromasserting
rights under a general rule of [aw when his own conduct renders
that assertion contrary to equity and good conscience. | d.
AnSout h, as the party invoking estoppel, has the burden of proving
t his defense. Mobile Towing & Wecking Co. v. First Nat'l Bank
201 Ala. 419, 78 So. 797, 800 (1918).

AnSout h argues that the Al abama Suprene Court has articul ated
conflicting definitions of equitable estoppel, but recogni zes that
the district court properly instructed the jury as foll ows:

Here is the definition of estoppel: "An estoppel has
three inportant elenments. The actor, who usually nust have
know edge of the true facts, comunicates sonething in a
m sl eadi ng way, either by words, conduct or silence.” And the
person—and the other person in this case would be the
bank—relies upon that comunication. And the other"—that is
t he bank—woul d be harnmed materially if the" plaintiff inthis

case woul d be "permtted to assert any clai minconsistent with
his earlier conduct.”



The district court also instructed the jury that with respect
to the affirmative defense of estoppel, if the proof failed to
establish any essential elenents, the jury nust find for General
Aneri can.

We are aware that Mazer v. Jackson | nsurance Agency, 340 So. 2d
770, 773 (Al a.1976), contains definitions of estoppel from two
texts, and CGeneral Electric Credit Corp. v. Strickland D vision of
Rebel Lunber Co., 437 So.2d 1240, 1243 (Al a.1983), appears to state
the definition in a sonmewhat different fashion. Nevert hel ess,
Ceneral Electric, citing Mazer, sets out the elenents of estoppel
articulated in United States Fidelity & Guaranty Co. v. MKinnon,
356 So.2d 600, 606 (Al a.1978), which the district court quoted and
specifically referred to inits jury instruction. AnSouth argues
that the definition of estoppel depends on the facts, and indeed
cites a nunber of Al abama Supreme Court cases that arguably would
support this conclusion, and also relate to the question of whet her
intent is required in estoppel. Many of these issues we need not
resol ve, as AntBouth specifically states that MKi nnon, as well as
ot her decisions that were the basis for a portion of the district
court's instructions, are statenments of the Al abama |aw on
estoppel, and with the exception of intent, General Anerican
agr ees.

One portion of the first el enent of estoppel, which the cases
say is usually present, see General Elec., 437 So.2d at 1243
McKi nnon, 356 So.2d at 606; Mazer, 340 So.2d at 773, is that a
party cannot be estopped unless it has knowl edge of the true facts

and communi cates sonething msleading to another who relies upon



the comuni cation. As the party invoking estoppel, AnSouth has the
burden of proving that General Anerican knew or shoul d have known
that Land was indorsing checks payable to General Anerican. See
Tarrant Am Sav. Bank v. Snokel ess Fuel Co., 233 Ala. 507, 172 So.
603, 607-08 (1937). AnBouth's estoppel defense begins to founder
because it has not denonstrated that General Anerican had know edge
of Land's indorsenent and deposit of checks payable to Genera
Anmerican, because Ceneral American made no conmuni cation of any
kind to AnfSouth, and because it follows that in absence of the
communi cation there could be no reliance by AnSout h.

AnSout h presented no direct evidence that General American
knew Land was indorsing its checks. Al'l of GCeneral American's
enpl oyees testified that General Anmerican did not all owany general
agent to indorse checks payable to General Anerican under any
circunstances. All of these w tnesses denied know ng about Land's
i ndor senent of Ceneral Anerican checks and deni ed know ng of anyone
at General American who was aware of Land's indorsenent of General
Ameri can checks. AnfSouth's enployees uniformy stated that they
never told General Anerican that Land was indorsing checks payabl e
to it and never asked General Anerican if Land could do so. Thus,
the testinony of General Anerican's enpl oyees was corroborated by
the testinony of AnBSouth's enpl oyees.

To escape this shortfall in its evidence, AnSouth relies on
testinmony from Land that shows, it argues, that Ceneral American
knew or shoul d have known that Land was indorsing its checks. W
reject AnBouth's argunent that a reasonable jury could concl ude

t hat General American knew or shoul d have known Land was i ndorsing



its checks because General American accepted Land & Associ ates
checks which paid noney into custoner accounts. Land' s
uncontradicted testinony is that it was inpossible for soneone
ot her than hinself, such as General American, to know why he had
sent a Land & Associates check payable to a custoner's account.
Further, this is especially so when there was an expl anation for
t he Land & Associ ates checks which did not invol ve his indorsenent
of Ceneral Anerican checks, that is, that a custoner gave Land a
check payable to Land & Associ ates. Indeed, Land's testinony was
that he was attenpting to conceal, fromnot only General American
but al so AnSout h, the nature of his transactions. W conclude no
reasonable jury could infer that General Anerican knew or should
have known that Land was indorsing its checks because it received
and processed Land & Associates checks that paid noney into
cust omer accounts.

AnSout h al so argues that CGeneral Anerican knew or shoul d have
known Land was indorsing checks because General American received
Chem cal Bank teller's checks from Land. The record shows that
there was nothing on these checks to indicate to General American
that Land purchased them or did anything but collect them from
custonmers and send themto General Anmerican. Land testified and
t he checks show that Land always put a custoner's initials in the
space on the checks marked for the remtter of the check. Land
also testified that he sent these checks to General Anerican with
t he paperwork which normally acconpanied a custoner's check. W
concl ude that no reasonable jury could infer that General Anerican

knew or should have known Land was indorsing checks payable to



CGeneral Anerican fromGeneral Anerican's processing of the Chem cal
Bank teller's checks.

AnSout h' s def ense of estoppel fails because AnSout h has fail ed
to provide sufficient evidence to prove the essential elenents of
its defense. The record is clear that General Anmerican, having no
know edge of Land's practice, made no communi cati on to AnSout h, and
with no communication, it follows that there was nothing for
AnSout h to rely upon. Thus, AnSouth has sinply not established the
essential elenments of estoppel. It also follows that whether or
not intent was necessary on the part of General Anerican, the
failure to denonstrate know edge and comruni cati on make it evi dent
that there could be no intention that such be acted upon. AnfSouth
has also failed to show that Land had authority to indorse checks
payabl e to General Anerican. |Indeed, there is only evidence to the
contrary. Therefore, AnSouth is liable as a matter of law to
General Anmerican for converting the twenty-six checks Land i ndor sed
and deposited in his account at AnSouth. See Al Sarena M nes, 548
So.2d at 1358. W reverse the jury's verdict in favor of AnSout h.

Havi ng concluded that there was no subm ssible issue as to
estoppel, it is unnecessary that we reach the highly contested
i ssue as to whether the instruction given by the district court on
estoppel was erroneous for failure to submt the issue of intent.

.

AnSout h cross-appeals from the district court's summary
j udgment order hol ding AnSouth |iable to General Anmerican for the
el even restrictively indorsed checks. AnSout h argues that the

district court should have allowed AnSouth to raise certain



affirmati ve def enses agai nst General Anerican's claimthat AnSouth
converted the eleven checks. AnfSouth asserts that its defenses
rai se genuine issues of material fact, and, therefore, sunmmary
j udgnment was i nappropriate as to these el even checks.

W review de novo the district court's grant of summary
judgnment. Hairston v. Gainesville Sun Publishing Co., 9 F.3d 913,
918 (11th Cr.1993). Summary judgnent is appropriate if there is
no genuine issue as to any material fact and the party asking for
summary judgnent is entitled to judgnment as a matter of law. 1d.
Summary judgnent nust be granted when a party fails to present
evi dence establishing an el enent essential to his case and on which
he has the burden of proof. 1d. (quoting Celotex Corp. v. Catrett,
477 U.S. 317, 322-23, 106 S.C. 2548, 2552-53, 91 L.Ed.2d 265
(1986)).

Under Al abama |aw, a depositary bank is liable to the payee
of arestrictively indorsed check for conversion of that check when
the bank does not pay the check according to its restrictive
i ndorsenent. AnSouth Bank v. Reliable Janitorial Serv., Inc., 548
So. 2d 1365, 1367-68 (Al a.1989). The depositary bank, however, may
avoid liability for the check if it has a valid defense agai nst the
payee. See id. at 1368-69 (permtting a depositary bank to raise
t he defense of account stated).

We conclude that the district court properly granted Ceneral
Ameri can sunmary judgnment because none of AnSout h's defenses raise
a genuine issue of material fact or preclude granting Genera
American judgnent as a matter of law. The defenses that AnSouth

argues rai se a genuine issue of material fact and preclude summary



judgment with respect to the el even checks are: (1) that Land had
the apparent authority to indorse checks payable to GCeneral
Anmerican because he was Ceneral American's general agent; (2)
equi tabl e estoppel; and (3) ratification.?

As we explained above, AnSouth has failed to present any
evi dence to support its apparent authority argunment on which it has
t he burden of proof. See Celotex Corp., 477 U S. at 322-25, 106
S.CG. at 2552-54. Al so, there is no basis in Al abama |aw for
AnSout h' s argunment that Land had the authority to indorse checks
payable to General Anmerican sinply because he was Ceneral
Anmerican's general agent. Thus, AnSouth's apparent authority
defense did not prevent the district court's grant of summary
j udgnment to Ceneral Anerican on the el even checks.

AnSout h' s equitabl e estoppel defense fails because AnSouth
presented no evidence to support the essential elenents of this
def ense on which it had the burden of proof. As to whether General
American knew or should have known that Land was indorsing its
checks, the only evidence was to the contrary. There was no
conmuni cation by General American and no reliance by AnSouth. The
evi dence AnSouth relies on to raise a genuine issue as to General
American's know edge i s the sane evidence it presented at the trial

concerning the twenty-six checks. That evidence was not enough to

AmSouth in its brief to this court mentions other defenses
such as "contributory negligence,"” "consent," and "respondeat
superior.” AnSouth conpletely fails to discuss or explain what
genui ne issues of material fact these defenses raise, and thus we
do not consider them Cf. Blue Cross & Blue Shield v. Witz, 913
F.2d 1544, 1550 (11th G r.1990) ("Presenting such argunents in
opposition to a notion for sunmary judgnent is the responsibility
of the non-noving party, not the court. ").



precl ude judgnent as a matter of laww th respect to the twenty-six
checks, and it also fails with respect to the eleven restrictively
i ndorsed checks.

AnSout h' s ratification defense, on which it had the burden of
proof, did not preclude summary judgnment because AnSouth did not
present any evidence that General Anmerican ratified Land's
unaut hori zed i ndorsenents. 1d.

The payee of a check can expressly ratify an unauthorized
i ndorsenent by approving the indorsenent, see Citibanc v. Tricor
Energies, Inc., 493 So.2d 1344, 1347 (Al a.1986); Fulka v. Florida
Conmmrer ci al Banks, Inc., 371 So. 2d 521, 523-24
(Fla.Dist.Ct. App.1979), or by holding the unauthorized indorser
solely responsible for the check and forgoing any action agai nst
t he depositary bank which accepted the check, see Eutsler v. First
Nat'| Bank, 639 P.2d 1245, 1247-48 (Ckla.1982); Federal Pac. El ec.
Co. v. First Pa. Bank, 266 Pa. Super. 471, 405 A 2d 530, 534 (1979);
Thernmo Contracting Corp. v. Bank of New Jersey, 69 N J. 352, 354
A 2d 291, 296-97 (1976). The payee of a check inmpliedly ratifies
an unaut hori zed indorsenment when he discovers the unauthorized
i ndorsenent and then unreasonably delays in notifying the
depositary bank that he intends to hold the bank liable for the
check. See Cook v. Great Western Bank & Trust, 141 Ariz. 80, 685
P.2d 145, 148-50 (Ct.App. 1984).

AnSout h argues it established a genui ne i ssue of material fact
as toits ratification defense by proof: (1) that General Anerican
waited several years after discovery of the unauthorized

i ndorsenents to file suit against AnSouth; and (2) that GCeneral



American has held Land responsible for its loss resulting from
Land' s unaut hori zed indorsenents. The record shows that GCenera
American notified AnSouth shortly after it confirnmed Land's
m sappropriations. Additionally, GCeneral Anerican's delay in
filing suit against AnSouth is irrelevant for ratification, because
notification does not equal or require filing suit. As Cenera
American did notify AnSouth pronptly and its delay in filing suit
is irrelevant, this evidence raises no genuine issue of materi al
fact.

General American can hold Land responsible for his
unaut hori zed indorsenents wthout expressly ratifying his
i ndorsenents. It is only when the payee | ooks to the indorser for
paynent on the check and forgoes any action agai nst the depositary
bank that the payee expressly ratifies the indorsenent. See
Eutsler, 639 P.2d at 1247-48; Federal Pac. Elec., 405 A 2d at 534.
AnSouth has not presented any evidence showing that GCeneral
American agreed to pursue only Land and, thereby, excused AnSouth
fromany liability on the checks. That General Anerican has forced
Land to pay back sonme of his illegal gains, by itself, does not
rai se a genuine i ssue of material fact as to AnSouth's ratification
defense. Thus, AnfSouth's ratification defense did not prevent the
district court's entry of summary judgnent as AnSouth had the
burden of proof on this defense and failed to present any rel evant
evi dence to support this defense. See Celotex Corp., 477 U. S. at
322-25, 106 S.Ct. at 2552-54.

The district court properly entered summary judgnment agai nst

AnSout h on the el even restrictively indorsed checks as AnSout h was



liable in conversion for those checks as a matter of |aw.
[l

General Anerican argues that the district court inproperly
anmended its June 13, 1994 judgnent in favor of General Anmerican,
because it did not have jurisdiction to amend the judgnent after
CGeneral Anerican and AnSouth had filed their notices of appeal
Ceneral Anerican al so argues that the June 13, 1994 judgnent shoul d
be reinstated because the information the district court used to
amend its judgnent was inaccurate.

Under Federal Rule of Civil Procedure 60(a), the district
court may freely amend its judgnent to correct errors arising from
an oversight or om ssion before an appeal from that judgnent is
docketed in the appellate court. The district court anended its
judgnment on July 14, 1994 to correct an oversight in that judgnent.
This court docketed the appeal fromthat judgnent on July 21, 1994.
Thus, under Rule 60(a) the district court had the power to anend
its judgnment on July 14, 1994.

CGeneral American also argues that the district court relied
on inaccurate information in anmending its judgnent. In its July
14, 1994 anended judgnent the district court reduced the damages it
awarded to Ceneral Anmerican for AnSouth's conversion of the el even
restrictively indorsed checks because it failed to take into
account two of AnmBouth's offsets which should have been credited
agai nst Ceneral American's recovery. Wile we express no opinion
on the accuracy of the information concerning the offsets, we note
that the district court or a jury wll have to fully revisit the

i ssue of the amount of AnSouth's offsets in calculating CGenera



American's damages from AnfSouth's conversion of the twenty-six
checks i ndorsed without restriction. |In order to obtain consistent
results, we believe the best course is to reverse the district
court's determ nati on of General Anmerican's damages fromthe el even
checks so that General Anerican's damages and AnSout h's of fsets for
all thirty-seven checks can be determ ned in one proceedi ng.

I V.

I n conclusion, we hold that AnSouth is liable as a matter of
law to General Anerican for converting all thirty-seven of the
checks in this case. W, therefore, REVERSE the jury's verdict in
favor of AmSouth and AFFIRM the summary judgnent in favor of
General  American. W also REVERSE the district «court's
determnation of Ceneral Anerican's damages resulting from
AnSout h' s conversion of the eleven restrictively indorsed checks.
Finally, we REMAND for a newtrial to determ ne CGeneral Anerican's
damages resulting from AnSouth's conversion of the thirty-seven

checks.



