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PER CURI AM

Thi s case cones before us on appeal of the plaintiff Theodore
S. Sherrod fromthe district court's order dism ssing his claimfor
disability insurance benefits. Since we agree with the district
court that it did not have subject matter jurisdiction to review
Sherrod's claim we affirm

BACKGROUND

On July 18, 1988, Sherrod applied to the Departnent of Health

and Human Services for various disability and social security

benefits under Title Il and Title XVI of the Social Security Act?,

At the time he filed for these benefits, Sherrod had not
wor ked for six years due to nental problens which gradually were
becom ng worse. He was unable to attend to personal matters or
carry on a regular routine, and he was w t hdrawn, depressed, and
engaged in no social activities.



but the Secretary® denied his petition. Wth the assistance of
| egal counsel, Sherrod requested and received a hearing before an
adm ni strative | aw judge (ALJ) which was conducted on Sept enber 7,
1989. By decision dated January 18, 1990, the ALJ concl uded t hat
Sherrod was di sabl ed as of July 1988, thus entitling himto receive
suppl enental security inconme under Title XVI. Nevert hel ess,
Sherrod's insured status under Title Il had expired in 1987,
t hereby making himineligible for disability insurance benefits.
Sherrod did not appeal the denial of his Title Il insurance
benefits.

In April 1992, Sherrod filed a second application for
disability benefits. The Secretary denied the application
initially on the grounds that it covered the sanme i ssues which had
been deci ded when the 1990 cl ai m was deni ed, and the new evi dence
whi ch Sherrod subm tted was not sufficient to cause a change in the
earlier decision. On reconsideration, the application was denied
on the basis that Sherrod' s insured status had expired. Sherrod
continued to pursue his claimby filing a request for a hearing
before the ALJ along with a petition to reopen the ALJ's 1990
decision. In response, the ALJ wote a letter dated Decenber 8,
1992, to Sherrod stating that his request to reopen had no nerit
since it was filed thirty nonths after the prior final decision.

Sherrod filed a request for review of the ALJ's decision, but the

’I'n Sherrod's district court action, Donna E. Shal al a,
Secretary of Health and Human Services, is identified as the
defendant. Since Sherrod's appeal, however, Shirley S. Chater,
Comm ssi oner of Social Security, has been substituted as the
defendant. Nevertheless, for the sake of conveni ence, we sinply
refer to "the Secretary” when identifying the party acting on
behal f of the Departnent of Health and Human Servi ces.



Appeal s Council took no action after it found that the ALJ's
deci si on was not subject to reviewaccording to agency regul ati ons.
See 20 C.F.R § 404.903.

Undeterred by his previous setbacks, Sherrod continued his
gquest for disability benefits by filing a conplaint in the district
court on April 7, 1993, seeking judicial review of the ALJ's
refusal to reopen his case. The district court referred the matter
to a magi strate who i ssued a report and reconmendati on stating that
the district court had no jurisdiction to review the denial of a
request to reopen a prior, final decision. The district court
adopted the magistrate's report and recommendati on over Sherrod's
obj ection and di sm ssed the case.

DI SCUSSI ON

The decision of the district court as to its subject matter
jurisdiction is a question of |aw which we review de novo. Mitual
Assurance, Inc. v. United States, 56 F.3d 1353, 1355 (11th
Gir.1995).

The district court's jurisdictioninthis caseis limted by
the Social Security Act, and judicial review only exists over
"final decisions of the Secretary.” 42 U S.C. § 405(9g). As a
general matter, district courts do not have jurisdiction over the
Secretary's refusal to reopen a claimsince such a refusal is not
a "final decision” wthin the neaning of section 405(g). Califano
v. Sanders, 430 U S. 99, 107-08, 97 S.Ct. 980, 985-86, 51 L.Ed.2d
192 (1977); Stone v. Heckler, 778 F.2d 645, 646-47 (1l1th
Cir.1985). Neverthel ess, subject matter jurisdictionwill exist in

t hose cases where "a social security claimis in fact reopened and



reconsidered on the nerits to any extent on the adm nistrative
| evel ." Macon v. Sullivan, 929 F.2d 1524, 1529 (11th G r.1991);
see also Passopulos v. Sullivan, 976 F.2d 642, 645-46 (11lth
Cir.1992). Also, judicial review may be had where the clai mant
rai ses a colorable constitutional issue, Callis v. Department of
Health & Human Servs., 877 F.2d 890, 891 (11th G r.1989), because
"[c]onstitutional questions obviously are unsuited to resolutionin
adm ni strative hearing procedures and, therefore, access to the
courts is essential to the decision of such questions.” Sanders,
430 U. S. at 109, 97 S.C. at 986. On this appeal, Sherrod contends
that the district court has subject matter jurisdiction because the
ALJ in fact reopened his claimon the nerits and because he has
rai sed a col orable constitutional claim Sherrod al so clains that
the district court erred by not remanding his claim to the
Secretary for further consideration in |ight of new evidence.?
A. Reconsideration of the nerits

In 1992, Sherrod nade a request to the ALJ to reopen his 1990
application for benefits. The ALJ responded by letter stating that
Sherrod's request had "no nerit" since it had been filed thirty
nmont hs after the original decision. On appeal, Sherrod argues that
this response by the ALJ denonstrates that his case was reopened
and the nerits reconsidered. W do not agree. The use of the word
"merit" in the ALJ)'s letter is a reference to the nerits of

Sherrod's request to reopen his claim It is not, as Sherrod

®Sherrod nmakes the additional argunent that the district
court erred by failing to rule on his notion for sunmary
judgment. Qur conclusion that the district court |acked subject
matter jurisdiction, however, nmakes it unnecessary for the
district court to rule on that notion.



contends, a reference to the nerits of the claimitself. Thi s
statement clearly does not touch upon the nerits of the prior
adm nistrative decision, and there is absolutely no evidence
showi ng that the ALJ conducted a review of the record of Sherrod's
1990 claim As such, Sherrod's argunment on this point has, for
| ack of a better phrase, no nerit.
B. Constitutional claim

Sherrod next argues that the Secretary's refusal to reopen
the 1990 decision constitutes a denial of constitutional due
process. In making this argunent, he relies upon our decision in
El chedi ak v. Heckler, 750 F.2d 892 (11th Cir.1985). In that case,
we held that a claimant raises a col orable constitutional claimif
the following criteria are present: (1) he suffers from a
medi cal | y-docunented nental illness which serves as the basis for
his disability claim (2) on his first application he was w t hout
t he assistance of counsel or other suitable representation; and
(3) he cannot assert a new claimfor benefits because he now | acks
insured status. I1d. at 894-95. It is undisputed that the first
and third of the Elchediak criteria are net in this case, but
Sherrod blithely di sm sses as uni nportant the el enent regardi ng the
| ack of counsel. W believe he msses the point. Qur overriding
concern in Elchediak was that the claimant's nental illness,
coupled with his pro se status, prevented himfromproceedi ng from
one adm nistrative level to another in a tinely fashion. Id. at
894; see Young v. Bowen, 858 F.2d 951, 955 (4th Cir.1988) ("It
of fends fundanmental fairness, however, to bind a claimant to an

adverse ruling who | acks both the nental conpetency and the | egal



assi stance necessary to contest the initial determ nation.");

Shrader v. Harris, 631 F.2d 297, 302 (4th G r.1980) ("Qur opinion

applies solely to claimants afflicted by nental illness whose
clainms, presented pro se, were denied ex parte."); see also
Canales v. Sullivan, 936 F.2d 755 (2d Cir.1991); Par ker wv.

Cal i fano, 644 F.2d 1199 (6th Cir.1981). This concernis alleviated
where, as here, the claimant is assisted by |egal counsel who
understands the adm nistrative process. Thus, we concl ude that
Sherrod's argunent of a constitutional claim based on El chedi ak
fails.*
C. Remand for new evidence

Finally, Sherrod argues on appeal that the district court
should have remanded his case to the Secretary for further
consideration in view of new evidence. See 42 U.S.C. § 405(g).°
In so doing, he relies on our decision in Caulder v. Bowen, 791
F.2d 872 (11th GCir.1986). Once again, however, Sherrod has
msinterpreted case law. In Caul der, we were faced with a

situation where a claimnt had cone across new nedi cal evidence

“Sherrod attenpts to downplay the inportance of the fact he
had | egal assistance during his 1990 application for benefits by
relying on the Sixth Crcuit's decision in Stoner v. Secretary of
Heal th and Human Servs., 837 F.2d 759 (6th Cr.1988). In Stoner,
the court concluded that a claimant's due process rights were
vi ol ated even though he was represented by counsel at a hearing
before an ALJ. The Stoner court's decision, however, turned on
the fact that the claimant hinself was unable to be at the
heari ng due to nmedical conplications. 1d. at 761. Such is not
t he case here as both Sherrod and his | egal counsel were present
during the 1990 application for benefits.

®This provision provides in part that a district court "may
at any time order additional evidence to be taken before the
Secretary, but only upon a showing that there is new evi dence
which is material." 42 U S.C. § 405(9).



regarding his disability while his claim was still on direct
revi ew. ld. at 875. In other words, the evidence that the
claimant had at the tinme the case was before the district court was
not avail abl e when his cl ai mwas before the Secretary. Such is not
the situation in Sherrod' s case. Sherrod's "new evidence" is
nmedi cal testinony that was not introduced in his 1990 application
for benefits. He used this "new evidence" to | aunch a coll ateral
attack on the 1990 claimby filing a newclaimin 1992. Unlike the
situation in Caulder, this evidence was before the Secretary and
the ALJ when the decision was made not to reopen Sherrod' s 1990
claim Thus, this information is not "new evidence" within the
meani ng of section 405(g) or Caulder that would require a remand
for further consideration at the adm nistrative |evel.
ConeLUSI ON

The district court correctly concluded that it did not have
subject matter jurisdiction to review the Secretary's refusal to
reopen Sherrod's 1990 claimfor benefits.

AFFI RVED.,



