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COX, Circuit Judge:

The question of whether to apply the provisions of the Gvil
Rights Act of 1991, Pub.L. No. 102-166, 105 Stat. 1071 (1991),
retroactively is now a settl ed one. See Landgraf v. USI Film
Products, --- US ----, ---- - ---- , 114 S. Ct. 1483, 1505-08, 128
L. Ed. 2d 229 (1994) (anmendnments to Title VI1 concerning punitive and
conpensat ory damages only apply prospectively); Rivers v. Roadway
Express, Inc., --- US ----, ---- - ---- , 114 S. Ct. 1510, 1519- 20,
128 L.Ed.2d 274 (1994) (amendnents to 8§ 1981 not retroactive).
Before Landgraf, Rivers, and our decision in Curtis v. Metro
Anmbul ance Service, Inc., 982 F.2d 472, 473-74 (11th G r.1993), many
trial courts reached t he opposite conclusion and applied the Act to
clainms pending before its Novenber 1991 effective date. Once it
becane apparent that such a course of action was incorrect, those
courts were faced with the chall enge of repairing the damage done
by trial of the case under the wong law. This appeal arises out

of such a case.



In this case, the jury awarded Henry Goodgane nom nal and
punitive damages and Janes Brown back pay and punitive damages,
based on instructions reflecting provisions of the Gvil R ghts Act
of 1991, passed while the case was pending. After we ruled in
Curtis that the 1991 Act did not apply retroactively, the trial
court set aside the jury's verdict, vacated the award of punitive
damages, and, treating the jury as advisory, entered judgnent for
American Cast lron Pipe Conpany (ACIPCO on all counts except for
Goodgane's Title VII claim The court awarded Goodgarme $1 in
nom nal danages. On appeal, Goodgane and Brown chal | enge these
actions by the court. For the follow ng reasons, we affirmin
part, reverse in part, and remand for a new trial on two of the
plaintiffs' § 1981 cl ai ns.
| . BACKGROUND

Henry Goodganme and Janes Brown, who are African-Anerican,
brought suit against ACIPCO claimng that they were denied
pronoti ons because of their race. Goodgane and Brown worked in
AClI PCO s pi pe manufacturing plant in Birm ngham Al abama. ACI PCO
hi red Goodgane as a | aborer in 1954, and over the years he | earned
how to perform all the different jobs in the plant's Monocast
Department. By 1971, Goodgame was supervi sing other enployees in
operating an anneal i ng oven, used to heat pipe segnents in order to
relieve stress within the pipe material. In 1975, ACI PCO pronoted
Goodgane to a pernmanent supervisory position, Shift Foreman in the
Nunber 2 Cl eani ng Shed. After his pronotion, Goodgane hel d vari ous
supervisory positions within the Monocast Departnent.

In January 1990, ACIPCO pronoted David Burnett, instead of



Goodgane, to the position of Shop Foreman over the Nunmber 2 and 3
Cl eani ng Sheds. ACIPCO hired Burnett, whois white, in 1963; over
the years, Burnett worked in various capacities in the Mpnocast
Department. At the tinme Burnett was pronoted, Goodgane had been
reassigned to the Nunber 1 C eaning Shed. After the pronotion was
announced, Goodgane net with Superintendent Paul Crocker to protest
Burnett's selection. Crocker told Goodgane that Burnett was chosen
only because he "happened to be up there" in the Nunber 2 Shed
wor ki ng as a supervisory enployee. (R 5-55 at 75.) According to
Crocker, who made sel ection decisions for supervisory jobs in the
Monocast Departnent, the two enpl oyees' conparative experience was
not a determinative factor, since both Goodgane and Burnett had
wor ked for ACIPCO for so long. (R 6-55 at 383-84.)

ACI PCO hired James Brown in 1969 to work in the Mnocast
Department as a Spi gotman. Over the next fifteen years, Brown held
vari ous nonsupervi sory positions. In 1984 he was pronoted to
Casting Machine Qperator, a position he held until 1988, when he
becane Shop Preparati on Leadman. Wil e a Casting Machi ne Oper at or,
Brown trained two white enpl oyees, Roy Caffee and M ke Short, to
operate his machine, and after he became a Shop Preparation
Leadman, he trained David Allgood, who is also white, in shop
preparation. ACI PCO eventually pronoted all three trainees,
al l egedly at Brown's expense: in Decenber 1989 Caffee was sel ected
for the position of Casting Shift Foreman in the Nunmber 2 Shop;
about the sane tine, Short was pronoted to the position of Casting

Leadman in the Nunber 3 Shop; and in Septenber 1990 All good was



sel ected for the position of Casting Leadman in the Number 1 Shop.*
Brown contends that in July 1991, he was denied a fourth pronotion
because of his race when ACI PCO named Law ence Vickers, a white
man, Shift Foreman in the Nunmber 3 Shop, despite the fact that
Brown had nore experience than Vickers in the Nunmber 3 Shop.

Shortly after ACIPCO pronoted Burnett to Shop Forenman,
Goodgane filed a conplaint with the Equal Enploynment Opportunity
Conmi ssion (EECC), alleging that ACI PCOrefused to pronote Goodgane
because of his race. Brown filed a simlar EEOC conplaint in
Sept enber 1990, soon after he was denied the pronotion to Casting
Leadman that Allgood received. Brown asserted that ACI PCO s
refusal to pronote himwas "continuing” and further alleged that
ACI PCO used sel ection criteria for pronotions that had a di sparate
i npact on African-Anerican enpl oyees. The EECC i ssued Goodgane and
Brown right-to-sue letters, and in January 1991 they filed this
| awsui t .
1. PROCEDURAL HI STORY

Goodgane and Brown filed a consolidated anended conplaint in
February 1991. The conmplaint alleges that they were denied
pronoti ons based on their race, in violation of 42 U S.C. § 1981
(1988), and of Title VII of the Gvil R ghts Act of 1964, 42 U.S. C.
88 2000e to 2000e-17 (1988). The conplaint also includes a claim
that Brown was "continually" denied supervisory and manageria
positions by ACCPCO (R 1-3 at 3.) Goodgane and Brown requested

ajury trial with respect to their 8 1981 clains, but at the tine

'Brown was eventually pronoted to the position of Casting
Leadrman in Septenber 1990, after he filed his conplaint with the
Equal Enpl oynent Qpportunity Comm ssion.



had no right to a jury under Title VII.

During the course of the litigation, Congress passed the G vil
Rights Act of 1991. See 42 U S.C. 88 1981 & 198la (Supp.1991);
Title VII of the Gvil R ghts Act of 1964, as anended, 42 U. S.C. 8§88
2000e to 2000e-17 (Supp.1991). The 1991 Act changed the |aw
applicable to Goodgane's and Brown's clains in several inportant
respects. The Act broadened the scope of § 1981, by nmaking it
applicable to all pronotion clains. See 42 U.S.C. 8§ 1981(hb).
Prior to the 1991 Act, a pronotion had to "rise[ ] to the |evel of
an opportunity for a new and distinct relation between the enpl oyee
and the enployer” before a discrimnatory pronotion decision was
actionabl e under § 1981. Patterson v. MLean Credit Union, 491
U S 164, 185, 109 S.C. 2363, 2377, 105 L.Ed.2d 132 (1989). The
Act also liberalized Title VII, by creating a right to trial by
jury and allow ng the award of conpensatory and punitive damages.
See 42 U.S.C. 8§ 198la(a)(1l) & (c) (Supp.1991). Before the Act,
only equitable relief was avail abl e.

After the effective date of the Act, Goodgane and Brown noved
to anend their conplaint to state clains based on the new
provisions of § 1981 and Title VII. The trial court held, over
ACI PCO s objections, that the new provisions retroactively applied
to these clainms, and allowed Goodgane and Brown to anmend their
conplaint. At trial, the court submtted Goodgane's and Brown's
claims to the jury on special interrogatories that nade no
distinction between the Title VII and 8§ 1981 cl ains. The
instructions were based on the 1991 Act, so they did not require

the jury to determ ne whet her any of the pronotions involved a new



and distinct relationship between ACI PCO and Goodgane or Brown.
The instructions also allowed the jury to award conpensatory and
punitive danmages under either Title VII or § 1981.

The jury returned a verdict for Goodgame on his pronotion
claim awarding him$1 in nom nal damages® and $250, 000 in punitive
damages. The verdict did not state whether the award was based on
§ 1981 or on Title VII. The jury returned a verdict for Brown
based only on the Short pronmotion to Casting Leadnman. Br own
recei ved back pay of $727.44 and $250,000 in punitive danages;
this award was presumably under § 1981, since the trial court had
al ready granted ACI PCO judgnent as a matter of lawon Brown's Title
VII claimarising fromthe Short pronotion.?

After the trial, but before the trial court entered a final
judgment, this court held that the Gvil R ghts Act of 1991 did not
apply retroactively. See Curtis, 982 F.2d at 473-74. Faced with
a verdict based on the inproper holding that the 1991 Act applied
to Goodgane's and Brown's clains, the trial court vacated the award
of punitive damages and set aside the jury verdict, stating that
the court would treat the jury as advisory pursuant to Fed.R G v. P.
39(c). (R 2 at 45.) The court asked the parties to submt

proposed findings of fact consistent with the jury verdict, in

*The evi dence showed that the wages Goodgame received after
Burnett was pronoted exceeded Burnett's salary.

*After Goodgane and Brown presented their case, the court
granted ACIPCO s notion for judgnent as a matter of |aw on two of
Brown's Title VII claims. The court ruled that the clains were
ti me-barred because Brown had filed his EECC conplaint too |ate
to include the Decenber 1989 Caffee and Short pronotions. See 42
U S.C 8§ 2000e-5(e)(1) (1988) (providing 180-day limt for filing
charges with EEQC).



order to help it fashion a final judgnment conpatible with pre-1991
Title VII and 8 1981 provi sions.

In April 1994 the trial court entered judgnent, finding for
ACI PCO on every count except for Goodgane's Title VIl claim The
court granted ACIPCO judgnent as a matter of law on the § 1981
claims. The court ruled that Goodgane and Brown had effectively
wai ved their clains under "old" 8§ 1981, since after they anended
their conplaint, they failed to allege and prove that the
pronotions at issue involved new and distinct relationships. The
court alsoreiterated its earlier conclusionthat Brown's Title VII
claims with regard to two of the pronotions were tine-barred; the
court followed the jury findings in denying Brown relief on his
other Title VII clainms. The court awarded Goodgane $1 in nom nal
damages on his Title VII claim

After the trial court entered judgnent, Goodgane and Brown
noved to alter, anend, or vacate the judgnent and alternatively
noved for a newtrial, arguing that the evidence they presented at
trial at least raised a jury question as to whether the pronotions
at issue involved new and distinct relationships. (R 2-59 at 1-2,
4.)* The trial court rejected their contentions and denied the
notions. This appeal followed.
[11. | SSUES ON APPEAL

Goodgane and Brown argue that the trial court commtted

several errors in setting aside the jury's verdict and inits final

“Brown al so chal | enged as erroneous the court's concl usion
that two of Brown's pronotion clains were untinely, arguing that
those clains were part of a continuing violation of Title VIl by
ACl PCO,



judgment. They assert that the court erred by treating the jury as
"advi sory" under Fed.R Cv.P. 39(c), since they had a right to a

jury trial on their 8§ 1981 cl ai ns. °

They also challenge the
court's decision to grant ACI PCO judgnment as a matter of |aw on
their 8 1981 clainms; they argue that the court shoul d have granted
them a new trial so that a jury could determ ne whether the
di sputed pronotions involved new and distinct relationships as
requi red under "ol d" 8§ 1981. (Goodgane and Brown al so contend t hat
the trial court abused its discretion by overturning the jury award
of punitive damages.
| V. DI SCUSSI ON
A. The trial court's treatnent of the jury verdicts

Goodgane and Brown contend that the trial court erred by
treating the jury as advisory under Fed.R GCv.P. 39(c). ® Rule
39(c), they assert, does not apply to their 8§ 1981 clains at all,

since they had a right to a jury trial with regard to those cl ains

irrespective of whether the 1991 Act applied. Goodgane and Brown

®Goodgane and Brown do not challenge the trial court's
conclusion that they have no right to a jury under pre-1991 Act
Title VII. See Wlson v. Gty of Aliceville, 779 F.2d 631, 635-
36 (11th Cir.1986) (no right to trial by jury since Title VII
clains are entirely in equity; where an advisory jury is used
pursuant to Rule 39(c), court is free to adopt or disregard
jury's findings).

The only issue plaintiffs raise on appeal concerning
their Title VII clainms is Brown's argunent that, since his
Title VII clainms anounted to a continuing violation by
ACIPCO, the trial court erred in finding that two of them
were untinely. W find Brown's argunment neritless and do
not discuss it further. See 11th Gr.R 36-1(a).

®Fed. R. Civ.P. 39(c) provides that in "all actions not
triable of right by a jury,” a court may try any issue with an
advisory jury's assistance or order that the action be tried by a
jury as if there was a right to a jury trial



argue that the trial court should have allowed a properly
instructed jury to reexamine their § 1981 clains.’

W review the trial court's application of Rule 39(c) de
novo. Burns v. Lawther, 53 F.3d 1237, 1240 (11th Cr.1995). CQur
scrutiny is "nost exacting" where, as here, an appellant's right to
ajury trial isinplicated. City of Morgantown v. Royal Ins. Co.
337 U.S. 254, 258, 69 S.Ct. 1067, 1069-70, 93 L.Ed. 1347 (1949);
Burns, 53 F.3d at 1240; see also Beacon Theatres, Inc. .
Westover, 359 U. S. 500, 508, 79 S.Ct. 948, 955, 3 L.Ed.2d 988
(1959) (stating that where related | egal and equitable clains are
brought in sanme proceeding, jury nmust be allowed to decide |egal
clainms first; then court can fashion equitable relief consistent
with jury's findings).

We agree with Goodgane and Brown that Rule 39(c) plainly does
not apply to clains, like their 8§ 1981 clains, that are triable by
jury as a matter of right. See Lincoln v. Board of Regents, 697
F.2d 928, 934 (11th GCr.), cert. denied, 464 U S. 826, 104 S. O
97, 78 L.Ed.2d 102 (1983). It is axiomatic in such cases that a
trial court cannot disregard a jury's verdict and substitute its
own findings in deciding clains; ot herw se, the court could
effectively subsunme the jury's function and deprive litigants of
their right to trial by jury. Cf. Beacon Theatres, 359 U S at
506-10, 79 S.Ct. at 954-56 (discussing the principle that use of

‘I'n their brief, Goodgame and Brown al so argue that the
court should have left the verdicts intact, in light of their
right to ajury trial, despite the fact that the wong | aw was
applied. This argunent is neritless; the trial court had to do
sonmething to correct the errors commtted because of the
retroactive application of the 1991 Act.



di scretion by a court to let equitable clains precede | egal ones,
possibly infringing the right to jury trial, requires at |east the
danger of irreparable harmor inadequacy of |egal renedies). Wen
an advisory jury is enpanel ed under Rule 39(c), "[i]ts findings of
fact are not binding on the trial court.” Wlson v. Cty of
Aliceville, 779 F.2d 631, 635-36 (11th Cir.1986). Just the
opposite nust be true when a jury is demanded as a matter of right
by a party.

The trial court, in an attenpt to sal vage the jury's verdicts,
set themaside, stated that it would treat the jury as "advisory,"
and asked the parties to submt proposed findings of fact
consistent with the jury's findings. (R 2 at 45.) This course of
action was insufficient to protect Goodgane and Brown's right to a
jury trial on their § 1981 claims.?

Goodgane and Brown contend that the court shoul d have granted
thema new trial and allowed a properly instructed jury to decide
if the pronotions at issue involved new and di stinct relationships
i nstead of granting AClI PCO judgnent as a matter of | aw based on its
finding that Goodgane and Brown had waited "too late" to raise
clainms under "old" 8§ 1981. (R 2-57 at 4.) ACIPCO counters that
the trial court acted withinits discretion when it deni ed Goodgane
and Brown's attenpt to reassert their pre-1991 Act clains after the

court set aside the jury's verdicts. ACH PCO argues that Goodgane

®Because the jury instructions did not distinguish the Title
VIl clainms fromthe 8§ 1981 clainms, it is unclear whether the jury
found for Goodganme based on his Title VII claim his § 1981
claim or both. But Brown's award, based on the Decenber 1989,
Short pronotion, necessarily rested on his 8 1981 claim because
the court had ruled that the Title VII claimconcerning the Short
pronotion was untinely.



and Brown should be bound by their decision to proceed under the
new act .

W reviewa trial court's denial of a notion for a newtrial
for an abuse of discretion. Ver braeken v. Westinghouse El ec.
Corp., 881 F.2d 1041, 1049 (11th G r.1989). In this case, the
trial court realized that the jury had been m sinstructed and t ook
remedi al action. The issue is whether the trial court acted
properly in repairing the danmage caused by the erroneous
i nstructions.

We disagree wth the trial court's conclusion that, because
Goodgane and Brown waited until after the trial to assert the
issue, they had no right to have a jury consider whether the
di sputed pronotions rose "to the | evel of an opportunity for a new
and distinct relation between the enployee and the enployer.”
Patterson, 491 U. S. at 185, 109 S.Ct. at 2377. Goodgane and Brown
shoul d not have been expected to tailor their 8 1981 clains to be
consistent wwth both pre-1991 | aw and the 1991 Act once the trial
court held that the 1991 Act applied to their clains and all owed
themto anend their conpl ai nt accordingly. The existence of a "new
and distinct relationship” as required by Patterson was the only
el enent of Goodgane's and Brown's causes of action omtted fromthe
instructions the jury received. Since a properly instructed jury
arguably could find for Goodgane and Brown, the proper renedy in
this case was a new trial, not judgnment as a matter of |aw for

ACIPCO.° A new trial is the renmedy this court generally orders

\W& express no opinion as to whether the evidence offered at
trial presented a jury question as to a new and di sti nct
relati onship. The district court has not addressed this issue.



when it reverses based on incorrect jury instructions. See Bank
Sout h Leasing, Inc. v. Wllianms, 778 F.2d 704, 707 (11th Cr. 1985)
(remanding for new trial where evidence existed in support of
different result given a properly-instructed jury); Johnson v.
Bryant, 671 F.2d 1276, 1280 (11th Cir.1982) (stating that reversal
is warranted where we are left with "a substanti al and i neradi cabl e
doubt" as to whether the jury was properly guided in its
del i berations) (citation omtted); but see Mojica v. Gannett Co.,
7 F.3d 552, 560 (7th G r.1993) (declining to remand for new tri al
under proper version of 8§ 1981 where plaintiff presented no
evidence during trial that pronotion to different tinme slot would
have involved new and distinct relations with enployer), cert.
denied, --- US ----, 114 S.C. 1643, 128 L. Ed.2d 363 (1994).

We conclude that the trial court's denial of Goodgane and
Brown's request for anewtrial as to two of the plaintiffs' § 1981
claims was an abuse of discretion. ' W therefore reverse and

remand for a new trial on Goodgane's 8 1981 claim and Brown's 8§

Goodgane and Brown were not, under the trial court's ruling,

call ed upon to present such evidence; that being the case, it
woul d be unfair to decide the issue without allow ng them an
opportunity to present evidence. See Wall v. Trust Co. of
Ceorgia, 946 F.2d 805, 808-09 (11th Cir.1991) (conparing aspects
of two jobs in weighing whether new and distinct relationship
woul d arise); Patterson v. MlLean Credit Union, 784 F.Supp. 268,
284 (MD.N. C. 1992) (listing factors to consider in determ ning
claims under 8 1981), on remand from Patterson, 491 U S. 164, 109
S.C&. 2363, aff'd, 39 F.3d 515 (4th Cir.1994).

“The trial court did not abuse its discretion in disposing
of Brown's other 8 1981 clainms. Since the jury found no
wr ongdoi ng on ACI PCO s part under the nore |iberal version of §
1981, no reasonable jury could have rendered a verdict for Brown
under the nore rigorous standards of the prior version of 8§ 1981.
We remand only those clainms on which the jury based its awards
for the plaintiffs.



1981 cl ai m based on the Decenber 1989 Short pronotion.
B. Punitive damages

Goodgane and Brown finally contend that the trial court erred
by vacating their punitive damage awards. They reason that the
awar ds, even though i nperm ssible under "old" Title VII, should be
allowed to stand based on their § 1981 clainms. ACH PCO counters
that the trial court's decision was clearly mandated by precedent
hol ding that punitive damages renmain unavailable for Title VII
clains arising before the effective date of the 1991 Act. AC PCO
argues that the issue of punitive damages under 8 1981 is
irrelevant or at | east premature, since such damages are avail abl e
only if Goodgane and Brown first show that new and distinct
rel ati onshi ps woul d have resulted fromthe pronotions at issue.

W agree with ACIPCO that the trial court's action was
di ctated by Landgraf, Rivers, and Curtis. W are bound by the sane
precedent to affirmthe trial court's decision to vacate the jury's
puni ti ve damage awar ds because Goodgane and Brown were not entitled
to seek punitive danmages under the applicable versionof Title VII,
and because the jury was not properly instructed on their § 1981
clainms. Accord Donmbeck v. M I|waukee Valve Co., 40 F.3d 230, 235
(7th Gr.1994). But, inlight of our decision to remand two of the
8§ 1981 clains, Goodgane and Brown may on retrial seek punitive
damages, if they first succeed in showing that the pronotions at
issue involved new and distinct relationships as required by
Patterson. |f the pronotion decisions are acti onabl e, Goodgane and
Brown can properly recover punitive damages if they denonstrate

t hat ACI PCO was driven by an "evil notive or intent” inrefusingto



pronot e Goodgane and Brown, or that ACIPCO s conduct "involve[d]
reckless or callous indifference to the federally protected rights
of others.” Stallworth v. Shuler, 777 F.2d 1431, 1435 (1l1lth
Gir.1985).
V. CONCLUSI ON
For the foregoi ng reasons, we AFFI RM I N PART, REVERSE | N PART,
and REMAND for a new trial as to Goodgane's 8§ 1981 claim and
Brown's 8§ 1981 cl ai m based on the Decenber 1989 Short pronotion.
AFFI RVMED | N PART; REVERSED | N PART, and REMANDED.



