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JOHNSON, Senior Circuit Judge:

Terry Wayne Gi sham appeal s his conviction for bank robbery.
The i ssue presented in this appeal is whether the Northern District
of Al abama's ("the Northern District") practice of selecting juries
fromthe district at large violates the Fifth and Si xth Arendnents
of the Constitution nerely because of the disparity between the
percentage of African-Anericans on the qualified jury wheels
created fromvoter registration lists of the district at |arge and
the percentage of African-Anericans in the population of the
Southern Division of the Northern District ("the Southern

Division").* Because we conclude that it does not, we affirm

'Gisham al so contends that a prosecution wtness' in-court
identification of himviolated the Due Process C ause of the
Fifth Amendnent. Assuming for the sake of argunent that the
in-court identification violated due process, Gishams
contention is not a sufficient ground for reversal of his
conviction. The adm ssion of unreliable identifications is
subject to harm ess error analysis. Mrsden v. More, 847 F.2d
1536, 1546 (11th Cr.), cert. denied, 488 U S. 983, 109 S C.
534, 102 L. Ed.2d 566 (1988). After review ng the overwhel m ng
evi dence against Gisham we are left wth no doubt that the jury



Gisham's conviction
| . STATEMENT OF THE CASE

In July 1993, Terry Wayne Gri shamwas i ndi cted on one count of
bank robbery, in violation of 18 U S.C. A 8§ 2113(a) (West 1984 &
Supp. 1995). The case was initially set for trial on Cctober 5,
1993. Followi ng voir dire, Gishamnoved to strike the jury panel
"because of the inadequate representation of persons of the
mnority race." The district court continued the trial to permt
defense counsel to file a formal challenge to the jury selection
procedures of the Northern District and consol i dated the hearing on
Gishams nmotion with a simlar challenge raised by defendants in
an unrel ated crinmnal action.?

Gi sham subsequently filed witten notions challenging the
met hods and procedures for selecting jurors for grand and petit
juries in the Northern District. Gri sham contended that the
sel ection procedures di sproportionately excluded African-Ameri cans
from jury service, in violation of (1) the Jury Selection and
Service Act of 1968 ("the Act"), 28 U.S.C. A 8§ 1861, et seq. (West
1994), which provides that "all litigants shall have the right to
grand and petit juries selected at randomfroma fair cross section
of the comunity in the district or division wherein the court
convenes, " (2) his Sixth Anendnent right to a jury pool conposed of
a fair cross-section of the community, and (3) the Fifth Armendnent

rights of jurors to equal protection under the |[|aw After

woul d have convicted himeven absent the purportedly unreliable
in-court identification.

*The caption for the other case is United States v. Stutson,
et al., CR93-N 1052-S.



conducting an evidentiary hearing, the district court ruled that

Gishanmis statutory challenge was untinely, 2

and rejected his
constitutional clainms on the nerits. At the conclusion of a jury
trial, Gisham was convicted on one count of bank robbery. The
district court sentenced himto 225 nonths' inprisonnent.
[1. ANALYSI S

Chal l enges to the jury selection process nmay be based on the
fair cross-section requirenent of the Sixth Amendnent, Duren v.
M ssouri, 439 U S. 357, 99 S.Ct. 664, 58 L.Ed.2d 579 (1979), the
equal protection conmponent of the Fifth Amendnent, Cunni ngham v.
Zant, 928 F.2d 1006 (11th G r.1991), or a substantial failure to
conply with the provisions of the Act. United States v. Maskeny,
609 F.2d 183, 191 (5th Cr.), cert. denied, 447 U S. 921, 100 S. C
3010, 65 L.Ed.2d 1112 (1980). Because Gisham concedes that the
district court correctly concluded that his statutory claim was
untinely, only the constitutional issues are before us on appeal.
W review de novo constitutional challenges to jury selection
processes. See, e.g., United States v. Rodriguez, 776 F.2d 15009,
1511 (11th Cir.1985) (conducting de novo review); United States v.
Tuttle, 729 F.2d 1325, 1327 (11th Cr.1984) (sane), cert. deni ed,
469 U.S. 1192, 105 S.Ct. 968, 83 L.Ed.2d 972 (1985).
A. The Northern District's Jury Sel ection Process

At issue in this action are two separate jury sel ection plans

*The Act provides that, in crimnal cases, challenges to the
jury sel ection process under the Act nust be brought "before the
voir dire exam nation begins, or within seven days after the
def endant di scovered or could have di scovered, by the exercise of
diligence, the grounds therefor, whichever is earlier.” 28
US CA 8§ 1867(a) (West 1994).



adopted by the Northern District pursuant to provisions of the Act.
The grand jury that indicted Gisham was selected pursuant to a
pl an adopted by the district court in March 1989. The petit jury
that tried Gi shamwas sel ected pursuant to a plan which went into
effect in October 1993. The nethods and procedures of these two
plans ("the plans") are substantially identical.

The Northern District is divided into seven statutory
di vi si ons. 28 U S.C.A 8 81(a) (West 1994). Pursuant to the
pl ans, whi ch were adopted by all of the judges of the United States
District Court for the Northern District and approved by a panel of
the judicial council of the United States Court of Appeals for the
Eleventh Circuit, the district court selects juries on a
district-w de basis, as opposed to a division-w de basis.

As required by the plans, the clerk of the district court has
established a master jury wheel ("MIW), drawn by random sel ection
fromlists of registered voters fromeach county in the district.
Periodically, as provided in the plans and in 28 US CA 8§
1864(a), the clerk randomy selects nanes fromthe MIWand nails a
juror questionnaire to each person selected. Ret ur ned
questionnaires are examned to determne which persons are
qualified for jury service and not exenpt or due to be excused.
Those persons are placed on the qualified jury wheel ("QW). The
criteria for determning juror qualifications, exenptions, and
excuses are set forth in the plans. Only those questionnaires
which are returned are utilized; the clerk does not follow up or
contact persons who fail to return questionnaires. Nor does the

clerk follow up on questionnaires that are returned by the post



of fice as undeliverable.

At the time of Gishamls grand jury proceedi ng, the cl erk sent
24,000 questionnaires to persons randomy selected fromthe MIW
O  those 24,000 questionnaires, 5,479 were returned as
undel i verable, 3,135 elicited no responses, and nore than 5, 000
persons were properly excused from service. Eventually, the QW
was conposed of 9,188 persons, of which 15.9% were African-
Aneri can.

At the time of Gishams trial, the clerk placed 37,000 nanes
on the MIW Questionnaires were nailed to 8,076 persons randony
selected fromthe MIW O those 8,076 questionnaires, 1,123 were
returned as undeliverable, 1,175 were not returned, and
approximately 1,400 persons were excused. The QIWconpri sed 4, 359
persons, of which 13.59% were African-American.

The percentage of the population of the Northern District
eligible for jury service that is African-Anerican is 18.31% In
contrast, 28.98% of the population of the Southern Division
eligible for jury service is African-Anerican.

B. The Si xth Anmendnent

The Si xt h Amendnment guar antees a crim nal defendant the right
to be indicted and tried by juries drawn froma fair cross-section
of the community. Duren, 439 U S. at 359, 99 S.Ct. at 666; Tayl or
v. Louisiana, 419 U S 522, 526-31, 95 S.Ct. 692, 695-98, 42
L. Ed. 2d 690 (1975); Cunningham 928 F.2d at 1013. As the Suprene
Court explained in Holland v. Illinois, the fair cross-section
requirenment is "not explicit in the text" of the Sixth Amendnent,

"but is derived from the traditional understanding of how an



"inpartial jury' is assenbled. That traditional understanding
includes a representative venire, so that the jury will be
"drawn from a fair cross section of the community." " 493 U S
474, 480, 110 S.Ct. 803, 807, 107 L.Ed.2d 905 (1990) (quoting
Taylor, 419 U S. at 527, 95 S.Ct. at 696) (enphasis in original).
The representati veness requi renent serves the goal of inpartiality
because it prevents the governnent fromdrawing up "jury lists in
such manner as to produce a pool of prospective jurors
di sproportionately ill disposed towards one or all classes of
defendants.” 1d.

To establish a prima facie case that a jury sel ection process
does not produce a fair cross-section of the community, a defendant
must show (1) that the group alleged to be excluded is a
distinctive group in the community, (2) that representation of the
group in venires is not fair and reasonable in relation to the
nunber of such persons in the community, and (3) that the
underrepresentation is due to system c exclusion of the group in
the jury-selection process. Duren, 493 U S. at 364, 110 S.C. at
680. The governnent concedes that Gi shamhas satisfied the first
el ement of his prima facie case, but maintains that he fails both
the second and third elements. Because we conclude that Gisham
fails the second elenent, we Iimt our discussion to that issue.
See United States v. Pepe, 747 F.2d 632, 649 (11th Cir.1984)
(failure on any elenent of the prima facie case ends a chall enge
under the Sixth Amendnent).

To exam ne the second el enent, we nust conpare the difference

between the percentage of the distinctive group anong the



popul ation eligible for jury service and the percentage of the
distinctive group on the QW Pepe, 747 F.2d at 649; Uni ted
States v. Esle, 743 F.2d 1465, 1479-80 n. 3 (11th GCr.1984)
(Tjoflat, J., concurring). |f the absolute disparity between these
two percentages is 10 percent or |ess, the second elenent is not
sati sfied. Rodri guez, 776 F.2d at 1511; Tuttle, 729 F.2d at
1327.°

Here, if the relevant community to be conpared with the QWi s
the Northern District, then the absolute disparity in the context
of both Gisham s grand and petit juries is substantially | ess than
10 percent. The percentage of African-Anmericans anong the
popul ati on of the Northern District eligible for jury service was
18. 31% whereas the percentage of African-Anmericans on the grand
jury QWwas 15.9% and on the petit jury QWwas 13.59%

Gi sham cont ends, however, that the relevant community to be
conpared with the QW is not the Northern District, but the
Southern Division. |[If that is correct, he may satisfy the second
el enent because the disparity between the 28.98% Afri can- Anerican
popul ati on of the Southern Division eligible for jury service and
the 15.9% and 13.59% African-Anreri can conposition of the QW for

Gisham's grand and petit juries is greater than 10 percent. °

“To the extent that Grishamis requesting this panel to
overrule the 10 percent absolute disparity requirenment, we are
wi t hout power to do so. See United States v. Machado, 804 F.2d
1537, 1543 (11th Cir.1986) (only the Suprene Court or the
El eventh Gircuit sitting en banc can overrule the decision of a
prior panel). See also, Mskeny, 609 F.2d at 190 (declining to
exam ne net hods ot her than absolute disparity).

*The government contends that even if the popul ation of the
Southern Division is used as the relevant community, the 10
percent threshold is not net. To reach this conclusion, the



Gi sham advances two bases for his position: (1) that the
community contenpl ated by the Si xth Anendnent's fair cross-section
requirenent is smaller than the district at large, and (2) that
Congress has defined the relevant comunity as the Southern
Di vi si on.

1. The neaning of "community"

In this Crcuit's prior cases, we have not had occasion to
define the nmeaning of "community"” in the context of challenges to
federal jury selection systens. The prior cases sinply called for
a conpari son between the racial conposition of the community from
which the district court drew the jury wheel and the racial
conposition of the jury wheel. See, e.g., Pepe, 747 F.2d at 649;
G bson v. Zant, 705 F.2d 1543, 1547 (11th Cr. 1983). We nust,
therefore, decide for the first tinme what geographical paraneters
the fair cross-section requirement, whichis inplicit inthe Sixth
Amendnent, inposes on the selection of jurors.

The geographi cal paranmeters of the source of the jury is not
a subject about which the Sixth Amendnent is silent. The Sixth
Amendnent provides that crimnal defendants are entitled to trial
"by an inpartial jury of the State and district wherein the crine
shall have been commtted, which district shall have been

previ ously ascertained by law." (enphasis added). This provision

government woul d have us conpare the percentage of African-
Anericans in the eligible population of the Southern Division
(28.98% with the percentage of persons fromthe Southern
Division on the QI Wwho are African-Anmerican (19.96% . However,
the fact that 19.96% of persons fromthe Southern Division on the
QWare African-Anmerican is irrelevant. The fact remains that
African- Ameri cans conprise only 15.9% and 13.59% of the jury
pools fromwhich Gishams grand and petit juries were drawn.



of the Sixth Amendnment is known as the vicinage provision. At
common |aw, a crimnal defendant was entitled to a jury drawn from
the locality of the crime, usually an English county. See Drew L.
Kershen, Vicinage, 29 Gkla.L.Rev. 801, 813-16 (1976). I'n
considering amendnents to the Constitution, Congress debated
whether to provide a guarantee to federal crimnal defendants
regardi ng vicinage. Those in favor of a vicinage provision sought
narrow territorial limts akin to those existing at common |aw.
Id. at 816-44. The text of the Sixth Anmendnent represents a
conpr om se: a constraint on the source of the jury was
constitutionalized, but the size of the vicinage was left to
Congressional determ nation. See Wllianms v. Florida, 399 U S. 78,
96, 90 S.Ct. 1893, 1903-04, 26 L.Ed.2d 446 (1970). As this Court
has previously observed, "[i]t was apparently understood that the
districts nentioned in the amendnent woul d be defined by Congress
in the Judiciary Act, which was pending while the anendnents were
bei ng debated.” United States v. Louwsma, 970 F.2d 797, 801 (1l1lth
Cr.1992), cert. denied, --- US. ----, 113 S.C. 1383, 122 L. Ed. 2d
759 (1993). Thus, neither the |anguage of the vicinage provision
nor its legislative history suggests that the geographical area
fromwhich the jury is summoned nust be smaller than the judicial
district created by Congress.

Furthernore, binding precedent interpreting the vicinage
provi sion makes it clear that the Sixth Arendnent provi des Congress
and the courts flexibility in selecting the source of the jury
pool. For exanple, the United States Suprene Court has held that

t he Sixth Amendnent does not require that the jury drawn be from



the whole district. Rut henberg v. United States, 245 U. S. 480,
482, 38 S.Ct. 168, 169, 62 L.Ed. 414 (1918) (the plain | anguage of
the Sixth Amendnent is satisfied by a jury drawn from a
geogr aphi cal subdivision of ajudicial district). Additionally, as
interpreted by the former Fifth Grcuit, the vicinage provision
does not require that any jurors reside in the imediate vicinity
of the occurrence of the crinme. See United States v. Janes, 528
F.2d 999, 1021 (5th GCr.) (the Sixth Arendnent does not entitle a
crimnal defendant to trial in the division where the crinme was
comnm tted even though the division in which the trial is conducted
selects its juries only from division-based voting lists), cert.
denied, 429 U S. 959, 97 S.C. 382, 50 L.Ed.2d 326 (1976). See
also United States v. Grayson, 416 F.2d 1073, 1076 (5th Cir. 1969)
(no right to be indicted in the division where the offense
occurred), cert. denied, 396 U S. 1059, 90 S.C. 754, 24 L.Ed.2d
753 (1970). Thus, on the basis of the text of the vicinage
provision, its legislative history, and the caselaw interpreting
it, we conclude that district-based jury selection conports with
t he vicinage provision of the Sixth Arendnent.

Gisham s contention to t he contrary IS somewhat
extraordinary. He suggests that the fair cross-section requirenent
mandates that we graft onto the Sixth Anendnent a nore restrictive
definition of community than the definition that is expressly
provided in the Sixth Amendnent itself. W disagree.

As not ed above, the fair cross-section requirenent i s a nmeans
of ensuring that the Sixth Amendnent's guarantee of an inparti al

jury is met. Hol l and, 493 U. S. at 480, 110 S.Ct. at 807. A



representative jury pool serves this goal because a diversity of
Vi ewpoi nts anong the jury pool hedges against the possibility of a
jury acting on prejudices shared by a honbgenous group. | d.
Under st andi ng "conmuni ty” for the purposes of a federal crimnal
defendant's fair cross-section claim to be the same as the
paraneters set forth in the Sixth Arendnent's vicinage provisionis
consistent with the goal of inpartiality. The QW in the Northern
District include the full range of racial, social, and economc
diversity in the region. So long as the |ines of the geographical
area fromwhich the jury wheel is conpiled are not drawn for the
pur pose of racial gerrymandering, see United States v. Cannady, 54
F.3d 544 (9th Cir.1995) (use of division-based jury wheels is
proper absent evidence of gerrymandering), selecting juries at
random from a predeterm ned geographical area provides a
sufficiently diverse jury pool to ensure inpartiality.
Impartiality may, in fact, be better served by juries drawn
from areas not in close proximty to the crine. One of Janes
Madi son' s princi pal argunents against incorporating a conmon | aw
Vi ci nage requi renent was that the synpathy of local citizens with
t he perpetrator of an offense agai nst the federal governnment woul d
render successful prosecution inpossible. See Kershen supra at 841
(di scussing Madison's view). W need |look no further than | ocal
prosecutions during the civil rights novenent to w tness Mdison's
acuity. Moreover, local prejudice may be ained at the defendant
instead of the governnent, as, for exanple, where the locality
seeks retribution for an injury suffered by a popular victim

Accordingly, we hold that the Sixth Armendnent does not entitle a



federal crimnal defendant to a jury sumoned from a fair
cross-section of the community i rmedi ately surroundi ng t he pl ace of
the crine, but nerely to a jury drawn froma fair cross-section of
sonme previously defined geographical area within the boundaries of
the judicial district in which the offense occurred.

2. Congressional designation of divisions

G i shamnext contends that the creation of judicial divisions
inthe Northern District signals Congress' intention that juries be
sel ected on the basis of those divisions.® As we noted above, the
Si xt h Amendnent gi ves Congress the power to determ ne the area of
t he vicinage district under the Sixth Arendnment. Thus, Congress
could create a system whereby statutes refer to "districts" for
certai n purposes, such as jurisdiction and venue, and, at the sane
time, mark off distinct geographical areas for the purpose of
creating Sixth Amendnment vicinage districts.

Nonet hel ess, we reject Gishams contention that Congress'
creation of judicial divisions was an exercise of this Sixth
Amendnent power. First, it is significant that Congress did not
express such an intention in the nost obvious manner available to
it, nanely, by using the term "district.”" Second, neither the
statute creating the statutory divisions of the Northern District

nor the Act expressly dictates a division-based vicinage

®W note, however, that if Gishamis correct, the plans
woul d violate the Sixth Armendnent not because they failed to
represent a fair cross-section of the community, but rather
because they failed to draw the jury fromwthin the Sixth
Amendnent "district" as defined by Congress. Thus, Gishans
statistics regarding racial conposition are irrelevant to this
i ssue.



requirement .’ The Act does not stipulate which political
subdivision within a district the federal courts should select,
commtting that decision to the courts' discretion. 28 U S . C A 8
1861; 28 U S.C A 8 1863(b)(2) ( [A] jury selection plan shal
"speci fy whet her the nanes of prospective jurors shall be selected
fromthe voter registrations lists or the lists of actual voters of
the political subdivisions within the district or division.")
(enmphasi s added). Third, Gisham has failed to point to any
| egi sl ative history which supports his contention that Congress
intended to require division-based jury selection. Thus, we
conclude that, in creating divisions within the Northern District,
Congress did not exercise its power to define the geographica
l[imts from which a federal jury may be drawn. See C enent v.
United States, 149 F. 305, 309-10 (8th G r.1906) (ruling that
divisions are not districts under the Sixth Anmendnent), cert.
denied, 206 U S. 562, 27 S.Ct. 795, 51 L.Ed. 1189 (1907).

Accordingly, the district court did not err in concluding
that, in this case, the relevant statistical comunity was the
Northern District rather than the Southern Division and, thus
properly rejected Gishanmis Sixth Arendnment claim
C. Equal Protection

To establish an equal protection violation in the jury

sel ection context, a defendant must show "(1) that he or she is a

menber of a group capable of being singled out for discrimnatory

‘I't is noteworthy that Congress has in the past enacted
statutes creating judicial divisions that contained explicit
di vi si on- based vicinage requirenents. See Kershen supra at 61-
65.



treatnment, (2) that nenbers of this group were substantially
underrepresented on the venire, and (3) that the venire was
selected under a practice providing an opportunity for
di scrimnation.” Cunningham 928 F.2d at 1013. Although the prim
faci e case for an equal protection claimresenbles the el enents of
a fair cross-section claim the purpose of an equal protection
claimis to determ ne whether the disparity in the jury venire is
the result of a discrimnatory purpose. Duren, 439 U S. at 368 n.
26, 99 S.C. at 670 n. 26. Thus, whereas the inquiry in a fair
cross-section claimfocuses on the representativeness of the jury
venire, the focus of an equal protection claimis whether nenbers
of a discrete group have been intentionally denied the opportunity
to serve on a jury. |If the defendant makes his prima facie case,
the burden shifts to the governnment to dispel the inference of
intentional discrimnation. Castaneda v. Partida, 430 U S. 482,
497-98, 97 S.Ct. 1272, 1281-82, 51 L.Ed.2d 498 (1977); see al so
G bson, 705 F.2d at 1546. |If the governnent provides a |legitinmate
expl anation, the ultimate burden of proving discrimnatory intent
rests on the defendant challenging the jury selection process.
Bat son v. Kentucky, 476 U.S. 79, 93, 106 S.C. 1712, 1721, 90
L. Ed. 2d 69 (1986).

Gisham contends that the district-based selection process
excl udes African-Anericans residing in the Southern Division from
jury service as evidenced by the disparity between the QW and t he

popul ation of the Southern Division.® As Gishamrelies solely on

8 Gri sham al so contends that the clerk's failure to pursue
unreturned and undeliverable jury questionnaires has the effect
of excluding African-Anericans residing outside of the Southern



the evidence of disparity, the narrow i ssue before us is whether
this statistical evidence was sufficient by itself to permt an
i nference of discrimnatory purpose behind the plans.

The district court resolved this issue on the ground that
cross-community statistical conparisons are irrelevant for equa
protection analysis.?® However, we need not decide whether a
cross-community statistical disparity by itself may ever serve as
sufficient evidence to infer discrimnation, for the statistical
disparity presented in this case is not sufficient to carry
Gishamis ultimate burden.'® The Northern District has adopted the
Southern Division as the preferred venue for crimnal trials for

purposes of admnistrative convenience and providing crimnal

Division fromjury service. Gisham however, has not produced
any evidence to indicate that African-Anmericans are

di sproportionately affected by the clerk's failure to foll ow up
on questi onnaires.

°The district court stated:

[Intent to discrimnate] cannot be inferred nerely from
def endants showing a disparity between the percentage
of black jurors on the qualified wheel and the
percent age of black persons eligible for jury service
in a hypothetical community. There alnost always wll
be a disparity between the percentage of black jurors
on the wheel and the percentage of jury-eligible black
persons in the population of any "comunity" which is
not the community fromwhich the wheel was drawn. That
is not, and cannot be, the test of an equal protection
question. Since the defendants are not entitled to
trial in a self-defined community, which includes only
the division in which the crime occurred, they are not
entitled to conpare their venire wth that comunity
for equal protection purposes.

Gisham 841 F. Supp. at 1146

“The disparity between the African-American popul ation of
the Southern Division eligible for jury service and the African-
Anerican conposition of the QWfor Gisham s grand and petit
juries is approximately 13% and 15.5% respectively.



defendants with a speedy trial. |If the Northern District selected
juries only fromthe area used to determ ne the venue of trial, the
consequence would be that residents of the Northern District
out side the Southern Division would be precluded from serving on
federal crimnal juries. Thus, district-based selection in this
case ensures that all residents of the Northern District have a
realistic chance of serving as jurors. In light of this
governnental interest, the Northern District's decision to adopt
district-based jury selection is emnently reasonable. The
resulting 13%and 15. 5% absol ute "cross-comunity" disparities are
sinply not sufficient to support an inference that the Northern
District has acted for an illicit purpose. Accordingly, we
conclude that the district court properly rejected Gisham s equal
protection challenge to the plans.
I 11. CONCLUSI ON

For the reasons stated above, we AFFIRM !

"W recogni ze that Judge O enon follows a nodified version
of the Northern District's jury selection plan in civil cases
arising in tw divisions. Hardin v. Gty of Gadsden, 837 F. Supp.
1113 (N.D. Al a. 1993). Judge O enon adopted the nodifications on
the basis of his conclusion that the jury selection plans at
issue in this case violated the Act, a question which is not
presented by this case. Mreover, the district court in Hardin
relied on findings concerning the disproportionate poverty of
African-Anmericans in Northern Al abama and their |ack of access to
transportation. These facts have not been presented to us in
this appeal. Thus, our conclusion today should not be viewed as
resol ving, one way or the other, the issues that were before
Judge C enon in Hardin.



