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COX, Circuit Judge:

We decide in this case whether Jefferson County, Al abama, may
i npose on federal judges holding office under Article Il of the
Constitution® a tax for the privilege of engaging in their

occupation within the county. W hold that such a tax violates the

"Senior U.S. Circuit Judge Henderson elected to participate
in this decision pursuant to 28 U S.C. § 46(c).

'Article I'll of the Constitution vests the judicial power of
the United States in the Suprene Court "and in such inferior
Courts as the Congress may fromtinme to tinme ordain and
establish.” U'S. Const. art. Ill, 8 1. Article Ill judges
include federal district court judges, judges for the circuit
courts of appeals, and justices of the Suprene Court.



Supremacy C ause of the Constitution.?
| . FACTS AND PROCEDURAL HI STORY

Jefferson County, Al abama, sued WIlliam M Acker, Jr., and
UW denon, United States District Judges for the Northern
District of Alabama, to recover delinquent county taxes due under
Jefferson County Ordinance No. 1120. Ordinance No. 1120 inposes a
license or privilege tax (the "privilege tax") on persons not
ot herwi se required to pay any license or privilege tax to the State
of Al abama or Jefferson County. The ordi nance provides:

It shall be unlawful for any person to engage in or follow any

vocation, occupation, calling or profession ... within the

County on or after the 1st day of January, 1988, w thout

paying license fees to the County for the privilege of

engagi ng in or foll ow ng such vocati on, occupation, calling or

prof ession, which |license fees shall be nmeasured by one-half

percent (1/2% of the gross receipts of each such person.
Jefferson County, Ala., Ordinance No. 1120, 8§ 2 (Sept. 29, 1987).

The ordinance defines "vocation, occupation, calling and
profession” to include the holding of any kind of office, by
el ection or appointnent, by any federal, state, county, or city
of ficer or enpl oyee where the officer's or enployee's services are

rendered within Jefferson County. 1Id. § 1(0.% It is undisputed

G ven the nature of the question presented in this case, we
considered the issue of recusal at the outset. Qur discussion of
t he recusal issue is included as an appendi x.

*The ordi nance al so includes the follow ng definition of
"vocation, occupation, calling and profession”

The words "vocation, occupation, calling and

prof ession” shall nean and include the doing of any
kind of work, the rendering of any kind of personal
services, or the holding of any kind of position or job
wi thin Jefferson County, Al abama, by any clerk,

| aborer, tradesman, nmanager, official or other

enpl oyee, including any non-resident of Jefferson
County who is enpl oyed by any enployer as defined in



that the ordinance facially applies to federal j udges.
Non-residents of Jefferson County performng work in Jefferson
County nust pay the privilege tax. See id. 8 1(B). The ordi nance
defines "gross receipts,” by which it nmeasures the privilege tax,
as the total gross anount of all salaries, wages, or other nonetary
paynents of any kind which a person receives or is entitled to
receive for work or services. ld. § 1(F).* If conpensation is
earned from work both inside and outside Jefferson County, the
privilege tax is based on the proportion of work perfornmed within
Jefferson County. Id. 8 3. The conputation of the percentage of

wor k done within Jefferson County nmust be supported by oath. Id.

this section, where the rel ationship between the

i ndi vidual performng the services and the person for
whom such services are rendered is, as to those
services, the legal relationship of enployer and

enpl oyee, including also a partner of a firmor an
officer of a firmor corporation, if such partner or
officer receives a salary for his personal services
rendered in the business of such firmor corporation,
but they shall not nean or include donmestic servants
enpl oyed in private hones and shall not include

busi nesses, professions or occupations for which
license fees are required to be paid under any Ceneral
Li cense Code of the County or to the State of Al abama
or the County by any of the followng [|isting sections
of the Code of Al abang].

O di nance No. 1120, § 1(B)
‘Ordi nance No. 1120, § 1(F) provides:

The words "gross receipts” and "conpensation" shal
have the sane neani ng, and both words shall nean and
include the total gross anpbunt of all salaries, wages,
conmi ssi ons, bonuses or other noney paynent of any

ki nd, or any other considerations having nonetary

val ue, which a person receives fromor is entitled to
receive fromor be given credit for by his enployer for
any work done or personal services rendered in any
vocation, occupation, calling or profession, including
any kind of deductions before "take hone" pay is
received ...



The ordi nance requires enployers to withhold privil ege taxes,
to file returns with the Director of Revenue, and to keep and
maintain certain records for five years. Id. § 4. The
Adm nistrative Ofice of the United States Courts has never
wi t hhel d Jefferson County privilege taxes fromthe salary of any
federal judge or court enployee. Under the ordinance, an
enployer's failure to withhold the privilege tax does not relieve
enpl oyees from the obligation to pay. I d. An enpl oyee whose
enpl oyer has failed to conply with the ordi nance nust file a return
and pay the privilege tax. 1d. § 5.

The ordinance grants certain investigative powers to the
Jefferson County Director of Revenue. These include the power to
exam ne t he books, records, and papers of any enpl oyer or |icensee
to determ ne the accuracy of any return or to determ ne the anount
of privilege taxes due if noreturn was filed, as well as the power
to exam ne any person under oath concerning any gross receipts
whi ch were or should have been shown in a return. 1d. 8 7. The
Director of Revenue also may pronulgate regulations for the
adm ni stration and enforcenent of the ordinance. I|d. § 8.

The ordi nance inposes interest and penalties for the failure
to pay privilege taxes and the failure to withhold privil ege taxes.
Id. & 10(A). In addition, the ordinance alludes to other

puni shnent for failing to conply with its requirenents:

Any person or enployee who shall fail, neglect or refuse to
pay a license fee ... or any enployer who shall fail to
wi thhold said license fees, or to pay over to County such
license fees ..., or any person required to file areturn ..

who shall fail, neglect or refuse to file such return, or any
person or enployer who shall refuse to permt the Director of
Revenue or any agent or enployee designated by him ... to

exam ne his books, records and papers for any purpose



authorized by this Odinance ... shall wupon conviction be

subject to punishment withinthe limts of and as provi ded by

| aw for each offense. Such puni shnent shall be in addition to

the penalties inposed under subsection (A) of this section.
Id. § 10(B). Al abama | aw provides that each violation® of a city
or town ordinance requiring the paynent of privilege taxes is
puni shable by a fine, as prescribed by the ordinance, of up to
$500, by up to six nmonths inprisonnent, or by both. Al abama Code
8§ 11-51-93 (1989). Al abana | aw does not appear to provide cri m nal
sanctions for violating county ordi nances requiring the paynent of
privilege taxes.

At least three other |ocal governnments in Al abama have
ordi nances requiring the paynment of l|icense or privilege taxes.
The G ties of Gadsden and Birm ngham in the Northern District of
Al abama, ® and Auburn, in the Mddle District of Al abama, have
ordi nances alnost identical to Jefferson County's, though their
ordi nances tax gross receipts at a higher rate and, because they
are city ordi nances, are backed by crim nal penalties under Al abama
I aw. See id. Counsel for Jefferson County told us at oral
argunent that Jefferson County sinply copi ed Bi rm ngham s ordi nance
when enacting O di nance No. 1120.

Judge Acker and Judge Cl enon maintain their principal offices
in the Hugo Bl ack Federal Courthouse in Birm ngham Al abama, which

lies within Jefferson County. They routinely performsone but not

all of their duties outside of Jefferson County. Judges Acker and

®Each day one works without a |icense constitutes a separate
of fense. Al abama Code § 11-51-93 (1989).

®The Northern District of Al abama holds court in both
Bi r m ngham and Gadsden. 28 U.S.C. §8 81 (a)(3) and (6).



Clenon have refused to pay the privilege tax inposed by the
ordi nance. Before the district court's opinion in this case, al
ot her active judges of the Northern District of Al abama paid the
privilege tax on differing percentages of their judicial salaries
wi t hout supporting those percentages by an oath or any fornmal
accounting procedure. In addition, all state judges with offices
in Jefferson County have paid the privilege tax based on portions
of their salaries.

Jefferson County sued Judge Acker and Judge Clenpon in state
court to recover delinquent privilege taxes due under the
ordi nance. Each judge renoved his case to federal court, where the
cases were consolidated. The parties stipulated to the facts and
subm tted cross-notions for summary judgnent.

The district court’ held that, under the intergovernmental tax
i mmunity doctrine, the ordi nance is unconstitutional as applied to
Judge Acker and Judge O enon. The court concluded that the |egal
incidence of the privilege tax falls on the federal judicial
function. Jefferson County v. Acker, 850 F.Supp. 1536, 1543
(N.D. Ala.1994). According to the court, the privilege tax, "by
express intention and in real effect, is a franchise tax inposed
upon the federal judicial operations and is unconstitutional as a
direct tax upon an officer and instrunmentality of the United
States, that is, upon the sovereign itself.” 1d. at 1545-46

The district court also held that applying the ordinance to

Judges Acker and C enon vi ol ates t he Conpensati on Cl ause of Article

‘The Honorable Charles A Mye, Jr., US. District Judge for
the Northern District of Georgia, sitting by designation.



111.% 1d. at 1547. The privilege tax diminishes a judge's
conpensation, rather than taxing his salary, the court held,
because its incidence "is wupon the performance of judicial
functions by a judicial officer, antecedent to the point that the
salary therefor having been paid by the governnent becones the
property of the individual citizen of Alabama.” 1d. at 1547-48.
Jefferson County appeal ed.°®

A panel of this court reversed, holding that the ordi nance may
be applied to Article 11l judges wthout violating the
i ntergovernnmental tax i nmunity doctrine or the Conpensation C ause.
Jefferson County v. Acker, 61 F.3d 848 (11th G r.1995). Chi ef
Judge Tjoflat dissented. The panel majority disagreed with the
district court's conclusion that the ordi nance taxes the federal
judicial function. The panel majority determned that "the
practical effect of [the ordinance] is to tax the incone that
federal judges derive from the performance of their judicial
functions,” not "to inpose a license tax as a precondition to the
performance of those functions." Id. at 855. And the panel
majority determ ned that federal judges are federal officers rather
than arns of the federal governnent. |Id. at 853. Therefore, the

panel held, the ordinance does not directly tax the operations of

8The Conpensation C ause provides that Article Il judges
"shall, at stated Times, receive for their Services, a
Conpensati on, which shall not be dim nished during their
Continuance in Ofice." US. Const. art. IlIl, § 1.

°The district court also held that the ordinance does not
di scri m nate agai nst Judges Acker and Cl enon by reason of the
federal source of their conpensation in violation of the Public
Salary Act, 4 U S . C 8§ 111. On this appeal, there is no
contention that this holding was erroneous and, in light of our
di sposition of the case, we do not address it.



the federal governnent in violation of the intergovernnmental tax
imunity doctrine. Id. at 856.

Al so based on its determ nation that the practical effect of
the privilege tax is that of an i ncone tax, the panel mgjority held
t hat t he Conpensati on Cl ause does not bar applying the ordi nance to
federal judges. 1d. According to the panel majority, "[i]t iIs
wel | established that the Conpensati on Cl ause does not forbid ..
| evying an i ncome tax on federal judges." I1d. (citingO Malley v.
Woodr ough, 307 U.S. 277, 282, 59 S.C. 838, 840, 83 L.Ed. 1289
(1939)).

Judges Acker and C enon filed a suggestion for rehearing en
banc. Recognizing this case to involve |legal questions and
principl es of exceptional inportance, we granted rehearing en banc
t o determ ne whet her the ordi nance constitutionally may be applied
to Article 111 judges.

1. 1 SSUES ON APPEAL

Two i ssues have been raised on appeal: (1) whether the tax
i nposed by Ordinance No. 1120 constitutes an unconstitutional
dimnution in the conpensation of Article |1l judges; and (2)
whether the tax inposed by Odinance No. 1120 violates the
Suprenmacy Cl ause as an i ntergovernnental tax. Because we hold that
the Supremacy Clause bars the application of the ordinance to
federal judges, we do not address whether the ordinance
unconstitutionally dimnishes federal judges' conpensation.

[11. CONTENTI ONS OF THE PARTI ES
Jefferson County contends that the district court erred in

hol di ng that the intergovernmental tax i munity doctrine prohibits



imposing the privilege tax on federal judges. Jefferson County

argues that the Public Salary Act and the Buck Act waived the tax

immunity of federal officers, including federal judges, wth
respect to all taxes except discrimnatory taxes. Because the
privilege tax is not discrimnatory, the County argues, it

constitutionally may be applied to federal judges.

The County further contends that, even if Congress's waiver of
federal tax immunity does not apply to the privilege tax, the
i ntergovernnmental tax i munity doctrine bars only those state taxes
levied directly on the federal government itself.' The privilege
tax, the County argues, is not levied directly on the federa
gover nnent . Rather, it is inposed on individuals, who are
enpl oyees of the federal government as opposed to its agencies or
instrunmentalities. The County argues that Judges Acker and C enon
have conceded their tax immnity argunent by adm tting that they
are subject to the Al abama state incone tax: if they were
instrunmentalities of the federal governnent, tax immunity would
shield them not only fromthe privilege tax but also from state
i ncone taxes.

Judges Acker and C enon contend that Congress has not waived
their federal tax immunity fromthe privilege tax. They argue that
the privilege tax violates the intergovernnental tax immunity

doctri ne because the | egal incidence of the privilege tax i s not on

“The County recogni zes that the intergovernmental tax
i munity doctrine also bars taxes that discrimnate against the
federal government. But the dispute on this appeal does not
center on whether the privilege tax is discrimnatory and, in
[ight of our disposition of the case, we do not address whether
the privilege tax is discrimnatory.



t he i ndi vi dual judge but on the performance of the federal judicial

function. The judges contend that a federal judge is the federal

court when performng judicial duties. The judges contend that
state lawis determ native of the | egal incidence of the privilege
tax. Wen state | aw denonstrates that a tax is | evied on a federal

function, they argue, the practical effect of the tax need not be
consi der ed. Judges Acker and Cenon also argue that the
ordi nance's onerous tinme-keeping and return requirenents burden t he
federal judicial function.

| V. DI SCUSSI ON

We are presented with an issue of first inpression. The
parties have not cited, and we have not found, any federal case
addressing whether the intergovernnental tax immunity doctrine
prohibits a state or | ocal governnent frominposing a privil ege tax
on Article Il judges.

We begin our analysis with an exam nation of the contours of
the intergovernnmental tax immunity doctrine, mndful that the
nature of the tax and the identity of the taxpayer here differ
significantly from the taxes and taxpayers at issue in previous
i ntergovernnental tax immunity cases. Then we apply the doctrine
to the judges' challenge to the Jefferson County privilege tax.
Finally, we determ ne whether the Public Salary Act and the Buck
Act have altered the intergovernnental tax immunity doctrine's
limts on state and |ocal taxation so as to permt the inposition
of the privilege tax on federal judges.

A. The Intergovernnental Tax Imunity Doctrine

The purpose of the intergovernnmental tax i mmunity doctrineis



to forestall "clashing sovereignty.” United States v. New Mexi co,
455 U.S. 720, 735, 102 S. C. 1373, 1383, 71 L.Ed.2d 580 (1982)
(quoting MCulloch v. Mryland, 4 Weat 316, 430, 4 L.Ed. 579
(1819)). Born of Chief Justice Marshall's opinion inMCulloch v.
Maryl and, and aphoristically expressed in Marshall's fanous di ctum
"the power to tax involves the power to destroy,” the
i ntergovernnental tax inmunity doctrine seeks to reconcile states
sovereign taxing authority with the Supremacy C ause's protection
of federal operations fromstate interference. See generally New
Mexi co, 455 U. S. at 730-36, 102 S.C. at 1380-1383; Paul J
Hart man, Federal Linmitations on State and Local Taxation 8§ 6: 1-
6:15 (1981). The Suprene Court's attenpt to fashion a doctrine
accomodat i ng these conpeti ng constitutional inperatives "has been
marked from the beginning by inconsistent decisions and
increasingly delicate distinctions.”" New Mexico, 455 U S. at 730,
102 S.Ct. at 1380-81.

For over a century, the Suprene Court treated Marshall's
famous dictum as a constitutional mandate, G aves v. New York ex
rel. O Keefe, 306 U S. 466, 489, 59 S.Ct. 595, 602, 83 L.Ed. 927
(1939) (Frankfurter, J., concurring), finding in case after case
that nondiscrimnatory state taxes potentially affecting the
federal government—even taxes inposed on private parties dealing
wi th the government—+threatened to disrupt federal operations. The
Court thus struck down, for exanple, state incone taxes on federal
enpl oyees, Dobbins v. Conm ssioners of Erie County, 41 U S (16
Pet.) 435, 10 L.Ed. 1022 (1842), and state sales taxes on private

conpani es' sales to the federal governnent, Panhandle G| Co. v.



M ssissippi ex rel. Knox, 277 U S. 218, 48 S.Ct. 451, 72 L.Ed. 857
(1928). The theory was that such taxes m ght increase the cost to
t he federal governnent of performng its functions. United States
v. County of Fresno, 429 U S. 452, 460, 97 S.C. 699, 703, 50
L. Ed. 2d 683 (1977).

The theory that a nondiscrimnatory tax unconstitutionally
interferes with federal functions sinply because it inposes an
econonm ¢ burden on the federal governnent was abandoned in Janes v.
Dravo Contracting, 302 U.S. 134, 58 S.Ct. 208, 82 L.Ed. 155 (1937).
There, the Court assunmed that a state gross receipts tax | evied on
a federal contractor increased the cost to the governnment of the
contractor's services, but held that the tax neverthel ess did not
interfere in any substantial way with the performance of federal
functions. Id. at 160, 58 S. . at 221. Dravo signalled the
begi nning of the end of constitutional tax immnity for private
parties dealing with the federal government. Thus, two years | ater
t he Court overrul ed Dobbi ns, which had i muni zed federal enpl oyees
fromstate i ncone taxes, declaring that any econom c burden on the
government froman i nconme tax on a government enpl oyee is "but the
normal incident of the organization within the same territory of
two governnents, each possessing the taxing power,"” and a burden
"whi ch the Constitution presupposes.” Gaves v. New York ex rel.
O Keefe, 306 U S. 466, 487, 59 S.Ct. 595, 601, 83 L.Ed. 927 (1939)
("O Keefe ").

The O Keefe Court focused its analysis on whether an incone
tax on a federal enployee obstructs or interferes with the

performance of federal functions. 1d. at 477, 481, 484, 59 S.



at 597, 599, 600. Earlier cases granting inmmunity from incone
taxes, the Court said, failed to consider whether such taxes
interfered with governnment functions; they just assuned that the

imunity of the governnent and its instrunmentalities extended to

enpl oyees of those entities. ld. at 481, 59 S.Ct. at 599. But
"[t]he theory ... that a tax on incone is legally or economcally
a tax on its source [was] no | onger tenable" after Dravo. 1d. at

480, 59 S.Ct. at 598. Thus not willing to assunme any burden on
governnent functions, id. at 486, 59 S.C. at 601, the court
exam ned whether an incone tax indeed interfered with government
functions. The Court found no burden on federal functions other
t han t he econom ¢ burden that may be passed on to the governnent in
the form of higher |abor costs. Id. at 481, 59 S. Ct. at 598
Concl udi ng that such a burden does not ampunt to an interference
with the performance of federal functions, the Court upheld the
i nposition of state i ncone taxes on federal enployees. I1d. at 487,
50 S.Ct. at 601.

Later cases simlarly recognized that the econom c burden on
t he federal governnent of nondiscrimnatory state taxes i nposed on
those dealing with the federal governnent generally does not
threaten to inpede the performance of federal functions. E. g.
South Carolina v. Baker, 485 U S. 505, 521, 108 S.C. 1355, 1366,
99 L.Ed.2d 592 (1988) (noting that tax's entire financial burden
may fall on government w thout rendering tax unconstitutional);
New Mexico, 455 U. S. at 734, 102 S.C. at 1382 (noting that no
immunity arises from federal governnent shouldering tax's entire

econom ¢ burden); County of Fresno, 429 U S. at 462, 97 S.C. at



704-705 (noting that econom c burden on federal function does not
render tax unconstitutional). Wth this recognition, the
i ntergovernnental tax immunity doctrine has become somewhat nore
attuned to the practical realities of our federal system But the
test for determ ning whether a nondiscrimnatory tax interferes
wi th the federal governnent's functions renmains highly formalistic.

Current intergovernmental tax immunity doctrine asks whet her
the "legal incidence,"” as opposed to the econom c burden, of the
tax falls directly on the federal gover nnment or its
instrumentality. See New Mexico, 455 U. S. at 735, 102 S.C. at
1383; County of Fresno, 429 U S. at 464, 97 S.C. at 705. A
nondi scrim natory state or |ocal tax is unconstitutional only "when
the levy falls on the United States itself, or on an agency or
instrumentality so closely connected to the Governnent that the two
cannot realistically be viewed as separate entities, at |[east
insofar as the activity being taxed i s concerned.” New Mexico, 455
US at 735 102 S . C. at 1383. To be an instrunentality of the
government, a taxed entity nust be "so intimately connected with
the exercise of a power or the performance of a duty by the
Governnent that taxation of it would be a direct interference with
the functions of government itself.” |Id. (citations and internal
quotation marks om tted).

The "legal incidence" test has significantly constricted
federal intergovernnental tax inmunity. Indeed, the Suprene Court
has characterized the current doctrine's prohibition against taxes
| egal 'y incident on the federal government or its instrunentalities

as of "essentially synbolic inportance, as the visible "consequence



of that [federal] supremacy which the constitution has declared."’
" New Mexico, 455 U S at 735, 102 S.CG. at 1383 (quoting
McCul | ough v. Maryland, 4 Weat at 436). Rel egation of the
doctrine to largely synbolic inportance is not surprising in |ight
of the recognition that the econom c burden of nondiscrimnatory
state taxes does not threaten the government's operations. After
all, by its very essence, a tax i nposes an econom ¢ burden. |If the
Constitution presupposes such an econom c¢ burden, then few taxes
will violate the intergovernnental tax immnity doctrine.

We do not mean to gainsay the intergovernnental tax immunity
doctrine's inportance in our federal system Though it has been
narrowed and beset by formalism the doctrine has continuing
vitality. Qur point is that the reason for the doctrine's
contraction nust be appreciated to understand the scope of the
doctrine's continuing vitality. The doctrine's contraction stemed
not from a weakening of the principle that, under the Suprenacy
Cl ause, states may not burden or interfere wth federal operations,
but from the recognition that nondiscrimnatory taxes |evied on
private parties generally do not inpede federal operations. The
i ntergovernnental tax immunity doctrine still prohibits any state
or local tax that burdens or interferes wth federal operations.

M ndful of the underlying purpose of intergovernnmental tax
immunity, the doctrine's history, and the "actual workings of our
federalism" O Keefe, 306 US at 490, 59 S . C. at 603
(Frankfurter, J., concurring), we turn to whether the Jefferson
County privilege tax constitutionally may be | evi ed on Judges Acker

and C enon.



B. The Federal Judges' Challenge to the Privil ege Tax

Judge Acker and Judge O enon's challenge to the privil ege tax
differs substantially from nost intergovernnental tax inmunity
chal l enges. As far as we can tell, Judges Acker and Cl enon are the
first federal judges to challenge a state or local tax on
i ntergovernnmental tax imunity grounds. Mor eover, because the
privilege tax differs from nost taxes, their objection to the
privilege tax is novel. They do not allege that the privilege tax
interferes with federal functions by i nposing an econom ¢ burden on
the federal governnent. The district court found that the
privilege tax i nposes no econonm ¢ burden on the federal government
itself; it is paid by individual federal judges out of their own
pockets. Judges Acker and C enon do not question this conclusion
and, thus, do not nake the econom c-burden argunent that now has
been thoroughly repudiated by the intergovernnental tax inmunity
doctrine. ™

The burden of which Judges Acker and C enon conplain is the
ordi nance's requirenment that they remt privilege taxes for the
privilege of Jlawfully performng federal judicial duties in
Jefferson County. Though they object to paying a tax, they do so
not for the econom c reasons generally associated with objections
to taxes but because the tax purports to be a precondition to the
| awf ul performance of their federal judicial duties.

Jefferson County contends that the privilege tax does not

“Purporting to eschew the econonic-burden theory, sone
litigants have couched their argunents sinply in terns of
interfering wwth federal functions, but these chall enges
i nvari ably have anmounted to challenges to the tax's economc
bur den.



regul ate, control, or license a federal judge's performance of his
duties any nore than a state inconme tax. |If Jefferson County is
correct that, despite being | abelled a "license fee," the privilege
tax amounts to an income tax, then it constitutionally may be
applied to Judges Acker and C enon under O Keefe. Thus, before
attenpting to ascertain the "l egal incidence" of the privilege tax
under the intergovernnental tax inmmunity doctrine, we exam ne the
substantive nature of the privilege tax to determ ne whether it
nerely taxes the receipt of incone.

1. Whether the Privilege Tax Is In Substance An | ncone Tax

To determ ne the nature and effect of the privilege tax, "we
nmust | ook through form and behind | abels to substance.” Gty of
Detroit v. Murray Corp. of Anerica, 355 U S. 489, 492, 78 S.Ct
458, 460, 2 L.Ed.2d 441 (1958). W are the ultimate arbiters of
the substance of the privilege tax. But state |aw defines the
attributes conprising the substance of the privilege tax.

The Al abama Suprene Court has described the operational
effect of a Gty of Auburn ordinance identical to the Jefferson
County ordinance in all relevant respects. MPheeter v. Cty of
Auburn, 288 Ala. 286, 259 So.2d 833 (1972). Rejecting the argunent
t hat the Auburn ordi nance inposed an incone tax not authorized by
the state constitution, Al abama's highest court explained that

[t]he tax is occasioned when the taxpayer perforns services
within the Auburn city limts, and not when the taxpayer
recei ves i ncone. Therefore, the ordi nance taxes the privilege
of wor ki ng and t he engagenent of rendering services within the
Cty of Auburn, and it only neasures the tax due by the anount
of the taxpayers' gross receipts which result from such
privilege.... 1t is evident that the tax is not even nmeasured

by a person's inconme, but only by his salary or wages ear ned.
So in no sense can the Auburn tax be consi dered an i ncone t ax.



ld. at 837.

Concerned with substance, not |abels, we pay no heed to the
state court's conclusion that the privilege tax is not an "incone
tax" under state |aw. In analyzing the privilege tax's natura
effect, however, we accord great weight to the state court's
determ nation of how the tax operates; if the state court's
determ nation is a reasonable interpretation of the ordi nance, we
deemit conclusive. See Gurley v. Rhoden, 421 U.S. 200, 208, 95
S.C. 1605, 1610, 44 L.Ed.2d 110 (1975) (deferring to state court's
reasonabl e determ nation of operating incidence of excise tax).

The Al abarma Supreme Court's determ nation of the operation of
the Auburn ordinance is a reasonable interpretation of how the
i dentical Jefferson County ordi nance operates. Qur exam nation of
t he Jefferson County ordi nance, within the context of Al abama | aw,
reveal s that the privilege tax is a tax on the performance of work
in Jefferson County. In substance, the privilege tax does not tax
the recei pt of incone.

The privilege tax differs fundanentally from an inconme tax.
The ordinance purports to make it unlawful to engage in one's
occupation in Jefferson County w thout paying the privilege tax.
O di nance No. 1120, 8 2. This provision indicates that, instead of
taxing the receipt of incone, the privilege tax attaches to the
performance of work in Jefferson County.

O her provisions of the ordi nance further denonstrate that the
privilege tax does not nerely tax the receipt of incone. The
privilege tax is levied not only on incone received but also on

income that one is entitled to receive, id. 8 1(F), indicating



that the ordinance is concerned with ensuring that work is taxed
regardl ess of whether income fromthe work actually is received.
Mor eover, persons engaged in occupations or businesses for which
they are required to pay state or other Jefferson County |icense
fees are exenpted frompaying the privil ege tax under O di nance No.
1120. I1d. 8 1(B). W do not understand why, if the ordinance is
an income tax, it exenpts from its requirements persons paying
license fees to Jefferson County or to the State of Al abans,

license fees that are totally unrelated to i ncome. *

Thi s exenption
makes sense only if the ordinance ains to ensure that a |icense fee
is paid to sonme unit of government for all work performed in
Jefferson County.

We hold that the Jefferson County privilege tax is not, in
substance, a tax on incone. Though the privilege tax is neasured
by inconme, at l|least roughly, its other attributes renove it from
any reasonabl e conception of an incone tax. Therefore, this case
is not controlled by O Keefe 's holding that incone taxes do not
interfere wth federal functions in violation of t he
i ntergovernnental tax immunity doctrine.

2. The Legal Incidence of the Privilege Tax

Qur determnation that the privilege tax does not tax the
recei pt of incone is only the beginning of our inquiry. Regardless
of what "type" of tax the privilege tax is, the intergovernnental
tax imunity doctrine bars its inposition on Judges Acker and

Clenmon only if its legal incidence falls directly on the federa

“Attorneys, for exanple, nust pay a flat annual license fee
of $250 to the state, regardless of their incone. Ala.Code 8§ 40-
12-49.



governnment or its instrunmentality. New Mexico, 455 U S. at 735,
102 S.Ct. at 1383. Judges Acker and C enon urge that the privil ege
tax falls on the federal judicial function, as the district court
hel d. Jefferson County contends that the privilege tax is inposed
on individuals, not on the federal governnent or the federal
judicial function.

I dentifying the legal incidence of the privilege tax is a
guestion of federal law. Kern-Linerick, Inc. v. Scurlock, 347 U S.
110, 121, 74 S.Ct. 403, 410, 98 L.Ed. 546 (1954). However, as with
our determ nation of the nature of the privilege tax, determ ning
the privilege tax's legal incidence requires us to identify the
substantive characteristics of the privilege tax under state | aw.
Cty of Detroit, 355 U S. at 493, 78 S.C. at 460-61. Then, we
nmust eval uate the substance of the privilege tax under the federal
standards for identifying a tax's | egal incidence. Kern-Linerick,
347 U.S. at 121, 74 S.Ct. at 410.

W hold that the legal incidence of the tax falls on the
federal judge. As the Suprene Court seens to apply the |ega
i ncidence test, the legal incidence of a tax falls on the entity
that the taxing statute identifies as the taxpayer and contenpl at es
payi ng the tax. See United States v. State Tax Conm ssion of
M ssissippi, 421 U S. 599, 607-610, 95 S. C. 1872, 1877-79, 44
L. Ed. 2d 404 (1975); Curley, 421 U S. at 203-212, 95 S.Ct. at 1608-
12; Kern-Linerick, 347 U.S. at 113-123, 74 S.C. at 406-411. The
ordinance identifies the person engaging in work in Jefferson

County as the taxpayer and contenpl ates that he or she will pay the



tax. ™ Odinance No. 1120, 8§88 2, 4, 5. Thus, the legal incidence
of the privilege tax falls on Judge Acker and Judge C enon.
3. Wiet her Federal Judges Are Federal Instrunmentalities

We nust determ ne, then, whether Judges Acker and Cl enon may
be consi dered the federal governnent or its instrunmentalities. The
district court concluded that federal judges are federa
instrunentalities. Judges Acker and C enon argue that a federal
judge is the federal court when performng judicial duties.
Jefferson County argues that Judges Acker and Cenon are
i ndi viduals and enployees of the federal governnment, not its
instrunmentalities. According to the County, Judges Acker and
Cl enon cannot be instrunentalities of the governnment because, if
they were, then they would be imune from state inconme taxes as
wel | .

Judges Acker and Cenon nmay be instrunentalities of the
federal governnent with respect to the taxation of one activity but
not another. See New Mexico, 455 U S at 740-743, 102 S.Ct. at
1386- 87 (suggesting that an entity may be a federal instrunentality
when one activity is taxed even if it is not an instrunentality
when another activity is taxed). The Supreme Court's description
of what constitutes a federal instrunmentality suggests that the
activity being taxed may determ ne whether the taxpayer is a
federal instrunmentality. To be an instrunentality, an entity nust
be "so closely connected to the Governnent that the two cannot

realistically be viewed as separate entities, at |east insofar as

3The ordi nance i nposes withhol di ng requirenents on
enpl oyers, but contenplates that the license fee will be paid by
t he person engaging in the work.



the activity being taxed i s concerned,” or "so intimtely connected
with the exercise of a power or the performance of a duty by the
Governnent that taxation of it would be a direct interference with
t he functions of government itself.” 1d. at 735, 102 S.Ct. at 1383
(citations and internal quotation nmarks omtted) (enphasis added).

We accept that a federal judge is not an instrunmentality of
t he federal governnent when the activity being taxed i s the judge's
recei pt of incone. A judge may be no nore intimtely connected
with the federal governnment when receiving incone than the federal
enpl oyee in O Keefe. The taxation of a federal judge's incone may
interfere with the functions of government no nore than the
taxation of any other federal enployee's incone. But taxing a
federal judge in the performance of his or her judicial duties is
fundanmental ly different fromtaxing his or her incone.

When performng federal judicial duties, a federal judge
performs "the functions of governnment itself," New Mexico, 455 U. S
at 735, 102 S.C. at 1383, and cannot realistically be viewed as a
separate entity from the federal court. The judge is "so
intimately connected with the exercise of [federal judicial] power
or the performance of a [federal judicial] duty ... that taxation
of [him would be a direct interference with the functions of
government itself."” I1d. Thus, we hold that a federal judge is a
federal instrunentality when the taxed activity is the judge's
performance of judicial duties.

We conclude, then, that the intergovernnmental tax immunity
doctrine bars the inposition of the Jefferson County privilege tax

on Judges Acker and Clenon. The privilege tax taxes the activity



of working in Jefferson County. As applied to Judges Acker and
Cl enon, the privilege tax taxes the performance of federal judicial
duties in Jefferson County. Wen performng their judicial duties,
Judges Acker and C enpon nust be considered instrunentalities of the
federal governnment. The inposition of the privilege tax on Judges
Acker and Clenon, therefore, ampbunts to a direct tax on federa

instrunentalities in violation of the intergovernnental tax
i mmunity doctrine.

Qur conclusion that the Constitution bars levying the
privilege tax on Judges Acker and Clenon follows not only froma
formal application of the intergovernnmental tax imunity doctrine
but al so fromadherence to the doctrine's overarchi ng purpose. The
i mposition of the privilege tax on federal judges is apt tolead to
t he cl ashing sovereignty that the Supremacy Cl ause seeks to avoid.
By its very terms and in practical effect, Odinance No. 1120 may
be applied to federal judges only at the risk of interfering with
t he operation of the federal judiciary.

According to its plain |anguage, the ordinance nakes it
unlawful for a federal judge to perform his or her duties in
Jefferson County w thout paying the privilege tax. The County
argues that Al abanma counties have no power to prosecute anyone
criminally for failure to pay the privilege tax.™ \Wile Al abama
counties currently lack the power to inpose crimnal sanctions for

failure to pay the privilege tax, the confort that this om ssion

“The ordinance is not backed by crimnal penalties, the
County argues, so it is "unlawmful"™ to work w thout paying the
privilege tax only in the sense that it is "unlawful” to refuse
to pay any civil debt.



provides may be short-lived; the Al abama | egislature could of
course provide a crimnal penalty provision applicable to counties
like the provision applicable to cities and towns. ™

Regardl ess of whether a county possesses the power under
Al abama | aw to make unlicensed work a crinme, a federal judge in
Jefferson County who for sonme reason fails to pay the privilege tax
is deemed by Jefferson County to act unlawfully when he perforns
his judicial duties. W have no doubt that, under the Suprenacy
Cl ause, Jefferson County could not enjoin or otherw se prevent a
federal judge fromperform ng federal duties. But we believe that
the Supremacy Cl ause protects the federal judiciary not only from
outright obstruction but also from a requirenent that a federa
judge pay a fee to lawfully performhis or her duties. See Mayo v.
United States, 319 U S. 441, 447, 63 S.C. 1137, 1140, 87 L.Ed.
1504 (1943) (holding that Supremacy C ause prohibits state from
requiring United States to pay privilege tax before executing a
function of governnment); Johnson v. Maryland, 254 U S. 51, 57, 41
S.. 16, 16-17, 65 L.Ed. 126 (1920) (holding that state may not
require federal postal enployee to obtain state driver's |license
before performng official duties). Any attenpt by a state or
| ocal governnment to tell a federal judge what he or she nust do to

l[awfully perform federal duties offends elenental notions of

®At oral argunent, counsel for Jefferson County stated that
the County appears to have copied Birm nghanmis privil ege tax
ordi nance verbatim Under Alabama law, a city, unlike a county,
does have the power to crimnally prosecute and punish violators
of a license tax ordi nance. Al a.Code § 11-51-93.



federal supremacy.'®

In practice, any attenpt to apply Odinance No. 1120 to
federal judges threatens to lead to «clashing sovereignty.
Enf orcenent of the privilege tax requi renent agai nst federal judges
risks intrusion into a federal judge's judicial affairs. To
determ ne the amount of a federal judge's privilege tax, Jefferson
County nust determ ne what percentage of the judge's duties were
performed in Jefferson County. We question whether a state or
| ocal governnent may inquire into precisely howand where a federa
j udge spends tine on judicial duties; even if permssible, such an
inquiry is apt to engender intergovernnmental conflict. A further
source of conflict is the practical effect of the privilege tax '

on federal judges' wllingness to sit or otherw se performduties

in Jefferson County.

®The Suprene Court has described the freedom of the federal
courts fromstate interference, albeit in a different context, in
this way:

It may not be doubted that the judicial power of the
United States as created by the Constitution ... is a
power whol |y i ndependent of state action, and which
therefore the several states may not by any exertion of
authority in any form directly or indirectly, destroy,

abridge, Iimt, or render inefficacious. The doctrine
is so elenentary as to require no citation of authority
to sustain it. Indeed, it stands out so plainly as one

of the essential and fundanmental conceptions upon which
our constitutional systemrests, and the |ines which
define it are so broad and so obvious, that ... the
attenpts to transgress or forget them have been so
infrequent as to call for few occasions for their

stat ement and application.

Harrison v. St. Louis & San Francisco R R Co., 232 U S.
318, 328, 34 S. . 333, 335, 58 L.Ed. 621 (1914).

“"The effect includes the burden of recordkeeping and
di scl osure requirenents.



We note that, in the performance of federal judicial duties,
non-resident federal judges often are called upon to sit in
Jefferson County. United States v. Tokars, 839 F. Supp. 1578
(N. D. Ga.1993), is just one exanple. Tokars was a federal crim nal
racket eering prosecution involving allegations that the murder of
a young worman in front of her two children was conmtted by two
hitmen hired by her husband, an Atlanta attorney. Atlanta, the
case's original venue, was saturated with publicity about the case.
To safeguard the defendant's constitutional right to a fair trial,
a district judge for the Northern District of Georgia granted the
def endant a change of venue and spent five weeks in Birm ngham
trying the case. Under O dinance No. 1120, the Atl anta-based
federal judge would owe Jefferson County a percentage of her sal ary
because she chose Birm ngham as the nost appropriate venue where
the accused could get a fair trial.*

C. Congressional Consent to State Taxation

Congress generally has the power to consent to state taxation
of federal enpl oyees, operations, and instrunmentalities. Myo, 319
US at 446, 63 S. . at 1140. Jefferson County argues that
Congress, in the Public Salary Act and the Buck Act, consented to
all forms of state and l|ocal taxation of federal enployees,
i ncluding federal judges. Therefore, we exam ne whether the Public
Sal ary Act and the Buck Act constitute consent to the inposition of

the privilege tax on federal judges. The district court held that,

®When questioned at oral argument about whether the Tokars
judge owes the privilege tax for trying the case in Bi rm ngham
counsel for Jefferson County replied: "Under ordinance yes,
bel i eve she does, | believe she does.™



under Article 111, Congress may not consent to the inposition of
the privilege tax on federal judges. Because we find that Congress
did not consent to the inposition of the privilege tax on federal
j udges, we need not address Congress's power to do so.
1. Public Salary Act

The Public Salary Act provides in relevant part:

The United States consents to the taxation of pay or

conpensation for personal service as an officer or enpl oyee of

the United States, a territory or possession or politica
subdi vision thereof, the governnment of the District of

Col unmbi a, or an agency or instrunentality of one or nore of

the foregoing, by a duly constituted taxing authority having

jurisdiction, if the taxation does not discrimnate against

the officer or enpl oyee because of the source of the pay or

conpensati on.
4 U S C § 111. The Public Salary Act does not define the
"taxation of pay or conpensation for personal service" to which the
United States consents. The County contends that Congress
consented to the inposition on federal enployees of all
nondi scri m natory state and | ocal t axes, i ncl udi ng
nondi scrimnatory privil ege taxes.

We do not interpret the Public Salary Act's consent to state
taxation of federal enployees' conpensation as enconpassing the
imposition of privilege taxes such as Jefferson County's. The
Public Salary Act nust be read in light of the uncertain state of
the intergovernnental tax imunity doctrine at the time of the
Act's enactnent. Before the Act was proposed, the Supreme Court
hel d t hat the federal governnment could | evy nondi scrimnatory taxes
on the incones of state enployees. Davis v. Mchigan Dept. of
Treasury, 489 U.S. 803, 811-814, 109 S.C. 1500, 1505-06, 103

L. Ed. 2d 891 (1989) (describing context of Act's enactnent). The



primary purpose of the Act was to anmend the federal tax code to
clarify that the federal incone tax applied to the incone of all
state and | ocal governnent enpl oyees. ld. at 811, 109 S. C. at
1505. See also H R Rep. No. 26, 76th Cong., 1st Sess., 3-4 (1939);
S. Rep. No. 112, 76th Cong., 1st Sess. 11 (1939).

Congress was concerned, however, that considerations of
fairness dictated equal tax treatnment of federal and state
enpl oyees. Davis, 489 U S. at 812, 109 S.Ct. at 1506. The Suprene
Court had decided Dravo but had not yet held in O Keefe that the
i ntergovernnental tax imunity doctrine does not bar states from
taxi ng the i ncone of federal enployees. Thus, Congress entertained
doubts about whether states could tax federal enployees' incone
wi t hout Congress's consent. Id. at 811-812, 109 S.Ct. at 1506. To
ensure equal tax treatnment of all governnent enpl oyees, therefore,
Congress decided to consent to state and | ocal taxation of federal
enpl oyees' incone. Id. at 812, 109 S.C. at 1506. Congress's
consent turned out to be unnecessary; O Keefe was deci ded before
the Act was enacted. | d. Congress nevertheless enacted the
provi sion consenting to state and |ocal taxation of federal
enpl oyees' conpensation, effectively codifying the result in
O Keefe. Id.

The context of the Act's enactnent thus reveal s that Congress
intended to consent to state taxation of federal enployees' incone
to reciprocate for the inposition of the federal income tax on
state enpl oyees. The Act does not consent to all state taxes on
federal enployees. W discern no congressional intent to consent

to state taxes that i n substance are not taxes on i ncone. Thus, we



interpret "taxation of pay or conpensation for personal service,"
4 US C 8 111, to refer to state taxes on incone. The Public
Salary Act does not alter the intergovernnmental tax inmunity
doctrine; in effect, it just codifies the result in O Keef e.
Davis, 489 U S. at 813, 109 S.Ct. at 1506."
2. The Buck Act
The County al so contends that Congress consented to taxes
such as the Jefferson County privilege tax in the Buck Act, 4
U S.C. 88 106-110. The Buck Act provides in relevant part:
No person shall be relieved fromliability for any incone tax
levied by any State, or by any duly constituted taxing
authority therein, having jurisdiction to |l evy such a tax, by
reason of his residing wwthin a Federal area or receiving
inconme from transactions occurring or services performed in
such area; and such State or taxing authority shall have ful
jurisdiction and power to levy and collect such tax in any
Federal area within such State to the sane extent and with the
sanme effect as though such area was not a Federal area.
4 US. C § 106(a). Unlike the Public Salary Act, the Buck Act
defines the state taxation to which the United States consents.
The Buck Act defines "inconme tax" as "any tax levied on, wth

respect to, or measured by, net inconme, gross incone, or gross

Yaur interpretation of the Public Salary Act as consenting
only to taxes that in substance tax income is not inconsistent
with the Third Crcuit's decision in United States v. City of
Pittsburgh, 757 F.2d 43 (3rd Cr.1985). Adopting a broad reading
of "taxation of pay or conpensation,” the Third G rcuit held that
the Public Salary Act consented to Pittsburgh's levy of a
privilege tax on a court reporter's transcript fee inconme. |Id.
at 47. Unlike the Jefferson County privilege tax, the Pittsburgh
privilege tax was in substance a tax on inconme. The Third
Circuit found that, despite its "privilege tax" |abel, the
Pittsburgh tax was "clearly a tax on gross receipts or gross
income fromthe fees.”" 1d. Though the Third Crcuit did not
di scuss how it arrived at that conclusion, our exam nation of the
Pittsburgh ordi nance reveals that the ordi nance did not include
the factors that distinguish the Jefferson County ordi nance from
an income tax. See Pittsburgh, Pa., Odinance No. 675 (Dec. 27,
1968) .



receipts." 1d. 8§ 110(c).

The district court found that the privilege tax falls wthin
the Buck Act's definition of an "incone tax" because the privil ege
tax is nmeasured by gross receipts. W agree that the Buck Act's
definition of "incone tax" enconpasses the privilege tax. But
anot her provision of the Buck Act renobves the privilege tax from
the Buck Act's ~consent to state taxes. Echoing the
i ntergovernnental tax i munity doctrine's prohibition against state
taxes levied directly on the federal governnment, the Buck Act
provides that its provisions "shall not be deened to authorize the

| evy or collection of any tax on or fromthe United States or any

instrunmentality thereof." Id. 8 107(a). According to the Suprene
Court, "[t]his section can only be read as an explicit
congressi onal preservation of federal imunity fromstate ... taxes

unconstitutional under the i munity doctrine announced by M. Chi ef
Justice Marshall in McCullough v. Maryland."” State Tax Conm ssion
of Mssissippi, 421 U.S. at 612, 95 S.C. at 1880. Therefore, the
Buck Act does not alter the intergovernnental tax i munity doctrine
or constitute consent to the privilege tax.

| ndeed, the Buck Act's effect on the ability of states to tax
federal enployees is nuch nore nodest than Jefferson County
suggests. According to its plain |anguage, the Buck Act nerely
precludes a taxpayer from arguing that a state or locality |acks
jurisdiction to tax her because she resides in a federal area or
receives income fromtransactions or services in a federal area.
4 U S.C. 8 106(a). The Buck Act equalizes taxing power wthin and

wi thout federal areas, allowing states and localities to | evy taxes



within federal areas "to the sanme extent and with the sane effect”
as without federal areas. 1d. The Buck Act does not, however
affect the limts on state and | ocal taxing power in any other
way. 2°

The Suprene Court addressed the effect of the Buck Act on
state and local taxation wthin federal areas in Howard v.
Comm ssi oners of Sinking Fund of City of Louisville, 344 U S. 624,
73 S.Ct. 465, 97 L.Ed. 617 (1953). |In Howard, enployees of a naval
ordnance plant |ocated on federal land in Louisville, Kentucky,
chall enged the City of Louisville' s attenpt to collect fromthema
license fee for the privilege of working in Louisville. Id. at
625, 73 S.Ct. at 466. The Suprenme Court noted that the United
States had exclusive jurisdiction over the federal area, except as
nodi fied by statute. 1d. at 627, 73 S.C. at 467. The Court held
that the license fee was an "incone tax" under the Buck Act, id. at
629, 73 S.Ct. at 468, and that the Buck Act therefore granted

Louisville the right to inpose the license fee on the federa

**The Buck Act was enacted in 1940 agai nst the background of
the just-enacted Public Salary Act. The Public Salary Act's
consent to state incone taxes failed to reach federal enpl oyees
residing and working in federal areas because, w thout
congressi onal consent, the states |acked jurisdiction to tax
transactions occurring in federal areas. United States v.

Lew sburg Area Sch. Dist., 539 F.2d 301, 309 (3rd Cr.1976);
United States v. City and County of Denver, 573 F. Supp. 686, 691
(D. Col 0.1983) (citing S.Rep. No. 1625, 76th Cong., 3d Sess. 3
(1940)). The Buck Act therefore was enacted to elimnate the

di sparity between the incone tax liability of federal enployees
within federal areas and those outside federal areas. Lew sburg
Area Sch. Dist., 539 F.2d at 309; Gty and County of Denver, 573
F. Supp. at 691. It does so by elimnating i munity based solely
on the ground that the taxpayer resides in a federal area or
receives income fromtransactions or services in a federal area.
The Act does not affect clains of tax i mmunity based on ot her
grounds. See S.Rep. No. 1625, 76th Cong., 3d Sess. 2-3 (1940).



enpl oyees working at the ordnance plant. 1d. at 628, 73 S.C. at
467. The Court explained, "By virtue of the Buck Act, the tax can
be Il evied and collected within the federal area, just as if it were
not a federal area.” 1d. at 629, 73 S.Ct. at 468.

The County suggests that the Buck Act authorizes Jefferson
County to levy its license fee on federal judges just as the Buck
Act was held in Howard to authorize Louisville to levy its |icense
fee on federal enployees of the ordnance plant. The challenge to
the Jefferson County privilege tax, however, differs significantly
fromthe challenge in Howard. Judges Acker and C enon do not
contend that Jefferson County may not tax them because they work
within a federal area. Rat her, they argue that, regardless of
where in Jefferson County they perform their duties, Jefferson
County may not levy the privilege tax on them because to do so
woul d amount to a direct tax on instrunentalities of the federa
government in violation of the intergovernnental tax immnity
doctrine. The federal enployees in Howard, in contrast, did not
contend that the license fee directly taxed the federal governnent.
They chal | enged the |license fee solely on the one ground barred by
the Buck Act—that Louisville lacked jurisdiction to tax in a
federal area—and the Suprenme Court addressed only that ground.
Thus, Howard does not address the issue presented here.

Not hi ng i n Howard under m nes our concl usion that the Buck Act
does not alter the intergovernnental tax i munity doctrine'slimts
on state and | ocal taxation. Howard cannot be read, for exanple,
as an inplicit rejection of intergovernnental tax imunity from

privilege taxes falling within the Buck Act's definition of "incone



tax." An intergovernmental tax imunity challenge, if raised by
t he Howard enpl oyees, would have fail ed not because the Buck Act
precl uded such a chall enge but because the Louisville license fee
did not amobunt to a direct tax on the federal government or its
instrumentalities. Assum ng that the taxed activity was working in
Louisville, the Howard enployees could not be considered the
federal governnment or its instrumentalities when performng their
duties. Unlike federal judges, enpl oyees of a naval ordnance pl ant
realistically can be viewed as separate entities fromthe federa
governnent when performng their duties; they are not "intimtely
connected with the exercise of a power or the performance of a duty
by the Governnent." New Mexico, 455 U S. at 736, 102 S.C. at
1383. Thus, that Howard upheld the application of the Louisville
license fee to federal enpl oyees does not inply that the Buck Act
precludes an intergovernnmental tax immnity challenge to the
application of Ordinance No. 1120 to federal judges.
V. CONCLUSI ON

As applied to federal judges, the privilege tax violates the
i ntergovernnental tax inmmunity doctrine as a direct tax on the
federal governnment or its instrumentalities. W hold, therefore,
t hat the Supremacy C ause prohibits Jefferson County from applying
Ordi nance No. 1120 to Judges Acker and C enon.

AFFI RVED.

ANDERSON, Circuit Judge, dissenting, in which HENDERSON,
Senior Crcuit Judge, joins:

| also dissent for the several reasons set forth by Judge
Bi rch. | can discern no principled way to avoid the concl usion

that the instant county ordinance is in substance an i ncone tax for



pur poses of federal law. | respectfully submt that the mgjority's
attenpt to distinguish Howard v. Comm ssi oners of Sinking Fund, 344
US 624, 73 S.Ct. 465, 97 L.Ed. 617 (1953), is flawed. In Howard,
the Supreme Court interpreted the Buck Act's provision that no
person shall be relieved fromliability for state or |ocal incone
tax by reason of residing on federal property or working on federal
property. 4 US.C A 8 106(a). The Suprene Court held that an
al nost identically worded ordi nance was i n substance an i ncone t ax.
The mpjority attenpts to distinguish Howard by pointing to the
exclusion provision in the Buck Act—+.e. that the Buck Act shal
not be deened to authorize taxation of the "United States itself or
any instrunentality thereof.” 4 U S.C. A 8§ 107(a). Although the
majority correctly points out that this provision confirns the
continued applicability of the intergovernmental tax inmunity
doctrine, the majority's attenpted distinction fails to recognize
that an incone tax is clearly not barred by the tax imunity
doctrine and that the Buck Act and Howard i ndi cate that the instant
ordinance is in substance an incone tax.

Havi ng concluded that the instant tax is as a practical matter
an incone tax, it follows that it is not barred by the
i ntergovernnental tax i munity doctrine because tax upon the i ncone

1

of a federal enployee, however inportant the position, is not a

'Because the instant tax is an income tax, and because a
state or local tax upon a federal judge's incone is not barred by
the intergovernnental tax inmunity doctrine, | need not address
the mpjority's assertion that the acts of federal judges (in
performng their official duties) are acts of the United States
or an instrunentality thereof.



tax upon the United States or an instrunentality thereof.? The
test is whether the tax obstructs or interferes wth the
performance of the federal function. Gaves v. New York ex rel
O Keefe, 306 U. S. 466, 477, 481, 484, 59 S.Ct. 595, 597, 598-99,
600, 83 L.Ed. 927 (1939). As Judge Birch persuasively points out,
the instant tax neither obstructs nor interferes wth the
performance of the judge's functions. |Indeed, the district court
so found.
| respectfully dissent.

BIRCH, G rcuit Judge, dissenting, in which HENDERSON, Seni or
Circuit Judge, joins:

| respectfully dissent. The linchpin of the majority opinion
is that the tax at issue in this case is sonething other than an

inconme tax.'! If the tax at issue is a tax on incone, as defined by

’As Judge Birch points out so forcefully, the nmajority
acknow edges this.

Thr oughout the majority opinion, Judge Cox is steadfast and
candid in acknow edgi ng that should this tax be a tax on incone,
it would not run afoul of the Supremacy Cl ause and the
i ntergovernnental tax immunity doctrine predicated thereon, to
W t:

But "[t]he theory ... that a tax on incone is legally
or economically a tax on its source [was] no |onger
tenabl e" after [James v.] Dravo [Contracting, 302 U S.
134, 58 S.Ct. 208, 82 L.Ed. 155 (1937) ]. [Gaves v.
New York ex rel. O Keefe, 306 U. S. 466] at 480, 59
S.C. [595] at 598, 83 L.Ed. 927 [ (1939) ].

Mpj . Op. at ----.
| f Jefferson County is correct that, despite being
| abel ed a "license fee," the privilege tax anounts to
an income tax, then it constitutionally may be applied
to Judges Acker and C enon under O Keefe.

Maj . Op. at ----.

We have no doubt that a federal judge is not an



f eder al

| aw,

2

t he judges nmust pay the $668.00 per year that the

instrumentality of the federal governnent when the
activity being taxed is the judge's receipt of incone.
A judge is no nore intimately connected with the
federal governnment when receiving incone than the
federal enployee in O Keefe. The taxation of a federa
judge's incone interferes with the functions of
governnent no nore than the taxation of any other
federal enployee's incone.

Maj . Op. at ----.

Congress ... enacted the provision [4 U S.C. 8§ 111, The
Public Salary Act] consenting to state and | ocal
taxation of federal enployees' conpensation,
effectively codifying the result in O Keefe. [Davis v.
M chi gan Dept. of Treasury, 489 U. S. 803 at 812, 109
S.C. 1500 at 1506, 103 L.Ed.2d 891 (1989) ].

Maj . Op. at ----.

We di scern no congressional intent to consent to state
taxes that in substance are not taxes on incone. Thus,
we interpret "taxation of pay or conpensation for
personal service," 4 U S. C. 8§ 111, to refer to state

t axes on incone.

We agree that the Buck Act's [4 U S.C. 8§ 106-110]
definition of "inconme tax" enconpasses the privilege
t ax.

Maj . Op. at ----.

’'n United States v. City of Pittsburgh, 757 F.2d 43, 47 (3d
Cir.1985) the Third Crcuit, in adjudicating a challenge by the
United States to the taxation of an official court reporter
working in the federal district court (who the panel found to be
an officer of the court), observed:

The United States contends, however, that section
111 does not apply because the City's tax is not a tax
on conpensation. It argues that the section applies
only to inconme taxes, and that because the business
privilege tax is not a net inconme tax, it is not tax on
conpensation within the nmeaning of section 111. For
support, it cites F.J. Busse Co. v. City of Pittsburgh,
443 Pa. 349, 353, 279 A 2d 14, 16 n. 1 (1971), which
held that the Cty's business privilege tax is not an
earned i ncone tax under Pennsylvania |aw. However, the
question of whether Congress consented to the



county has levied.® Despite the conclusion of the majority that

i mposition of the business privilege tax is a question
of Congressional intent, and therefore determned with
reference to federal law. See Howard v. Commrs of the
Si nki ng Fund, 344 U.S. 624, 628-29, 73 S.Ct. 465, 467-
68, 97 L.Ed. 617 (1953) (determ nation of what is an
income tax under the Buck Act is a question of federa

I aw) .

Congress, in enacting section 111, intended that
"[federal enployees] should contribute to the support
of their State and | ocal governnents, which confer upon
them the sanme privileges and benefits which are
accorded to persons engaged in private occupations.”

S. Rep. No. 112, 76th Cong. 1st Sess. 4 (1939). A broad
readi ng of the nmeaning of "taxation on ...
conpensati on” would conport with that intent. Further,
in enacting the Public Salary Tax Act of 1939, Congress
was aware that the states used a variety of forns of

i ncone taxes, including gross inconme taxes and
occupational taxes. S.Rep. No. 112, 76th Cong. 1st
Sess. 6-10 (1939). In this case, the Cty's tax is
clearly a tax on gross receipts or gross incone from
the fees. W believe that the Cty's business
privilege tax in this case is within the | anguage and
intent of section 111.

We therefore hold that if there were any federal
constitutional immunity fromthe inposition of the
Cty's business privilege tax on a federal court
reporter's transcript fee incone, that imunity was
wai ved by Congress.

(emphasi s added). The majority opinion attenpts to
di stinguish this case fromthe instant case in footnote 17
on page ---- of its opinion.

The majority professes not to be bound by the Al abama
Suprene Court's MPheeter v. Cty of Auburn, 288 Ala. 286,
259 So.2d 833 (1972) conclusion that the privilege tax is
not an "inconme tax," Maj.Op. at ----, yet, in the next
sentence the majority asserts "... if the state court's
determnation is a reasonable interpretation of the
ordi nance, we deemit conclusive. See Gurley v. Rhoden, 421
U S. 200, 208, 95 S.Ct. 1605, 1610 [, 44 L.Ed.2d 110]
(1975)." However, @irley had nothing to do with the
determ nation of whether a state tax was an incone tax for
t he purpose of federal |law. Mreover, the Suprene Court
expressly accorded great weight to the state court's
findings regarding the |l egal incidence of a state tax
strictly within the context of state law. CGurley, 421 U S
at 208, 95 S.Ct. at 1610.



this tax "may be applied to federal judges only at the risk of
interfering with the operation of the federal judiciary," Mj.Op.
at ----, the independence of the federal judiciary surely wll
survive such a tax; as Justice Aiver Wendell Holnes (joined by
Justice Louis O Brandeis) observed:
To require a man to pay the taxes that all other men have to
pay cannot possibly be nmade an instrument to attack his
i ndependence as a judge. | see nothing in the purpose of
[Article Ill, 8§ 1] of the Constitution to indicate that the
judges were to be a privileged class, free frombearing their
share of the cost of the institutions upon which their
wel |l -being if not their |ife depends.
Evans v. Core, 253 U. S. 245, 265, 40 S.Ct. 550, 557, 64 L.Ed. 887
(1920) (Holnmes J., dissenting). | continue to maintain that the
Jefferson County tax is not a direct tax on the federal judiciary,
but is an individualized tax on the earnings of judges and all
ot hers subject to the ordinance. Al though Article I11 judges
t oget her conpose the federal judiciary, they are also citizens of
the country, state and localities where they reside. As enphasized

by the Suprene Court in O Malley v. Wodrough, 307 U S. 277, 59

*The annual salary of a federal district judge is
established by law and is currently $133,600. See 28 U. S.C. 8§88
135, 461 (1993). Applying the one-half percent (.005% privilege
tax, an annual tax of $668.00 would result. It is indeed
sobering to reflect upon the expenditure of taxpayers' dollars
involved in the resolution of the issue before this court. The
| egal fees and tinme expended by Jefferson County in order to
recover these relatively paltry amounts shoul d be distressing
enough to that county's citizens. However, considering the
expenditure of federal judicial resources (a district judge's
initial consideration, a three-judge panel of this court, and now
an en banc consideration by twelve judges of our court) one can
only wonder if the principle at issue here is really all that
significant. Common sense whispers to nme that this is the
classic tenpest in a teapot involving nore the clash of powerful
egos rather than powerful principles. The outcone of this issue
may dent the coffers of Jefferson County or a few federal judges,
but will speak little to the separation-of-powers principle used
to justify this considerable expenditure of public resources.



S.Ct. 838, 83 L.Ed. 1289 (1939):

To suggest that [the inconme tax] mnmekes inroads upon the
i ndependence of judges who took of fice after Congress had t hus
charged themw th the comon duties of citizenship, by making
t hem bear their aliquot share of the cost of maintaining the
Governnent, is to trivialize the great historic experience on
whi ch the framers based the safeguards of Article Ill, 8 1

To subject themto a general tax is nerely to recogni ze t hat
judges are also citizens, and that their particular function
i n government does not generate an immunity fromsharing with
their fellow citizens the material burden of the governnent
whose Constitution and laws they are charged wth
adm ni st eri ng.

Id. at 282, 59 S.Ct. at 840 (footnote omtted).

There is currently no issue before this court that suggests
that the privilege tax in this case discrimnates against federal
enpl oyees. The original panel opinion addressed that issue and
concluded that the occupational tax does not discrimnate
unconstitutionally agai nst federal enployees. Jefferson County v.
Acker, 61 F.3d 848, 852-53 (11th G r.1995), vacated and rehearing
en banc granted, 73 F. 3d 1066 (11th G r.1996). As noted above, the
di spositive issue is whether this tax is an inconme tax under
federal law. 1In a case addressing the issue of intergovernnental
tax imunity the Suprene Court adnoni shed:

[1]n passing on the constitutionality of a state tax "we are

concerned only wth its practical operation, not its

definition or the precise formof descriptive words which may

be applied toit." Lawence v. State Tax Conm ssion, 286 U.S.

276, 280, 52 S. . 556, 557, 76 L.Ed. 1102. Consequently in

determ ning whether these taxes violate the Governnent's

constitutional inmmunity we nust | ook through form and behind
| abel s to substance.
City of Detroit v. Miurray Corp. of Amer., 355 U. S. 489, 492, 78
S.Ct. 458, 460, 2 L.Ed.2d 441 (1958). In this case, the majority
concedes that "[t]he district court found", and "Judges Acker and

Clemon do not question”, "that the privilege tax inposes no



econom ¢ burden on the federal government itself; it is paid by
i ndi vi dual federal judges out of their own pockets." Mj.Qp. at --
--; see also Jefferson County v. Acker, 850 F.Supp. 1536, 1544
(N.D. Ala.1994), rev'd 61 F.3d 848 (11th G r.1995), vacated and
reh' g en banc granted, 73 F.3d 1066 (11th G r.1996). Yet the
maj ority concludes that the tax at issue is not one on incone.
The Suprene Court previously has upheld an anal ogous
ordi nance, also denom nated as a "license fee" by the state, as a
constitutionally sound incone tax. Howard v. Commi ssioners of
Si nking Fund, 344 U. S. 624, 73 S.Ct. 465, 97 L.Ed. 617 (1953). 1In
Howard, the City of Louisville, Kentucky, enacted an ordinance
collecting a "license tax for the privilege of working in the city,
measured by one percent of all salaries, wages and comr ssions
earned in the city." ld. at 625, 73 S.C. at 466. Feder al
enpl oyees working within the jurisdiction of the Navy Departnent
contended that the tax inperm ssibly functioned as a fee for doing
business with the United States. The Suprene Court, however, held
that the tax established by the ordinance was an incone tax.
Quoting the Buck Act, 4 U.S.C. 88 105-110, the Court stated that an

"incone tax' nmeans any tax levied on, with respect to, or

measured by, net incone, gross income, or gross receipts.” Id. at
628, 73 S. . at 467. Although the state court had held that the
tax was not an incone tax, the Court decl ared:

[T]he right to tax earnings within the area was not given
Kent ucky in accordance with the Kentucky |aw as to what is an
incone tax. The grant was given within the definition of the
Buck Act, and this was for any tax neasured by net incone,
gross income, or Qgross receipts.... We hold that the tax
authorized by this ordinance was an incone tax within the
meani ng of the federal |aw



ld. at 628-9, 73 S.Ct. at 468 (enphasis in original). It seens to
me that the Suprene Court's reasoning and disposition in Howard is
very instructive, if not binding, with respect to this case. The
majority attenpts to mnimze the precedential force of Howard by
di stingui shing enpl oyees of a naval ordinance plant who "can be
viewed as separate entities from the federal governnent when
performng their duties" fromfederal judges because the |atter are
" "intimately connected with the exercise of a power or the
performance of a duty by the Governnment.' " Maj . OQp. at ----
(quoting United States v. New Mexico, 455 U. S. 720, 738, 102 S. C
1373, 1383, 71 L.Ed.2d 580 (1982)). In Howard, however, the
Suprene Court explicitly concluded that the tax in question—wahich
was defined in terns identical to the tax at issue in this case—was
an inconme tax within the nmeaning of the Buck Act. 344 U.S. at 468,
73 S.Ct. at 468. The Court's finding that the tax was an incone
tax under the Buck Act was inextricably linked to its concl usion
that individuals working in a federal area within Louisville were
subject to the tax. | believe that the Buck Act and the Suprene
Court's interpretation thereof conpel the conclusion that the
Jefferson County tax, which is by its terns indistinguishable from
the tax described in Howard, is an incone tax to which federa
judges in Jefferson County are subject.

The maj ority, relying principally on Al abama' s
characterization of the tax and distinguishing Howard in a manner
that fails to explain the Suprene Court's equation of a |icense
occupation tax with an inconme tax, concludes "[i]n substance, the

privilege tax does not tax the receipt of incone.” Mj.Op. at ----



Focusing on two provisions of the ordinance, the mgjority
concl udes that the "tax does not nerely tax the recei pt of incone."
ld. at ----. First, the mpjority notes that the tax is | evied not
only on incone received but also on incone that one is entitled to
receive. This tax concept is certainly not novel in the real mof
i ncone taxation, either state or federal. See In re Kochell, 804
F.2d 84, 85 (7th Cir.1986) (stating that "in tax |law a paynent
attributable to a person's earnings that bypasses himand goes to
hi s designees is taxed as a paynent to hinm'); Bank of Coushatta v.
United States, 650 F.2d 75, 77 (5th Gr. Unit A 1981) (noting that
"[a] taxpayer is considered in constructive receipt of inconme if it
is available to him wthout any substantial Ilimtation or
restriction as to the tinme or manner of paynment or condition upon
whi ch payment is nmade, and the Conm ssioner will assess taxes on
the basis of this inconme...."). The majority posits that this
provi sion denonstrates that "the ordinance is concerned wth
ensuring that work is taxed regardl ess of whether inconme fromthe
work is actually received." Maj . Op. at ----. While such an
explanation is not incredible, it is nore likely that the
traditional and typical rationale for the taxation of entitlenent
to inconme noted above is nore plausible.

The majority concludes that because the ordi nance exenpts
persons paying |license fees to Jefferson County or to the State of
Al abama, it "makes sense only if the ordinance ains to ensure that
a license fee is paid to sone unit of government for all work
performed in Jefferson County." | d. An equally plausible

explanation is that the exenption exi sts to prevent doubl e taxation



of wage earners in that jurisdiction—particularly when the other
qual i fying fees may al so be conputed on the receipt or entitlenent
fromwage or fee incone. The deduction or exenption of state and
| ocal taxes relative to each other or to federal taxable income is
a famliar tax nmechanism See 26 U S.C. 8§ 164(a)(1), (2) and (3)
(1988) and Al a. Code 8§ 40-18-15 (1993).
|f the burden or interference of the tax is not economc, *
what is it? The majority inforns us that the conpl aining judges
refuse to pay the tax "because the tax purports to be a
precondition to the lawful performance of their federal judicial
duties", Myj.Qp. at ---- (enphasis added), and holds "that a
federal judge is a federal instrunentality when the taxed activity
is the judge's performance of judicial duties". I1d. at ---- - ----
Nowhere in the opinion do we find an explanation of just how
this declaration of | awful precondition "inpedes" or "burdens" the
performance of any judicial duties. To paraphrase a popul ar
guestion posed during the 1980's in fast food advertising: "Were
is the "burden' "? Aside fromoffending the sensibilities of these
af fect ed j udges and arousi ng a sense of apprehensi on, the ordi nance

is a paper tiger. As the mpjority concedes "Al abama | aw does not

“See Conputation of the tax set out in footnote 3 of this
dissent. Recall that the district court found as a matter of
fact that the privilege tax inposes no "nonetary (econom c)
burden on the Federal Governnent itself." Acker, 850 F.Supp. at
1544. Moreover, there has been no analysis of facts or finding
by the district court relative to the judges' contention that
"the ordinance's onerous tine-keeping and return requirenents
burden the federal judicial function.” Mj.Qp. at ----. Stated
differently, there is nothing in the record before us to
establish or substantiate any such conclusion. Mreover, this
ordi nance's record keeping and return requirenents appear to be
no nore onerous than those commonly associ ated with paying one's
federal and state incone taxes.



appear to provide crimnal sanctions for wviolating county
ordi nances requiring the payment of privilege taxes." Myj.Op. at
----. \Wiile one can appreciate that these judges, honorable nen
and wonmen sworn to uphold the law, nmay feel unconfortable acting
"unl awf ul I y" as the ordi nance "purports" to characterize their work
in the absence of paynent of the tax, is that the degree of
i npedi ment or burden required to invoke application of the
i ntergovernnental tax i munity doctrine and t he Supremacy C ause of
the United States Constitution? | doubt it. The burden or
i npedi ment, to the extent that one exists in this case is, at best,
de minims and epheneral.
Appendi x
BY THE COURT:
ON RECUSAL

We accepted the Appel | ee' s suggestion for rehearing en banc of
this case to determine the validity, as applied to Article 111
j udges, of a Jefferson County tax i nposed on persons working in the
County. G ven the nature of the controversy, we, at the outset,
had to decide whether sone or all judges of this Court are
disqualified from the case, where nine of the en banc panel's
twel ve judges have sat in Jefferson County at |east one day—and
some a few days nore. W also faced the fact that, though this
court has no inmmediate sittings planned for Jefferson County, al
of its judges could be sent to do judicial work in Birm ngham
(which is in Jefferson) in the future. Counsel for the County,
however, represented at oral argunent that the county has "never"

attenpted to collect the tax froma federal judge wth no chanbers



in Jefferson County. And, no judge of this Court now keeps
chanbers in Jefferson County. Nor does this Court maintain a
courtroomfor its use in Jefferson County.

Appel l ees included in their Certificate of Interested Persons
this phrase: "each Judge of the United States Circuit Court of
Appeal s for the Eleventh Grcuit who has within the last five years
performed or may perform any work or duties relating to the
judicial function at any office or other | ocation within Jefferson

nl

County, Al abama. No notions to recuse have been presented. This
listing mght be construed as a suggestion of recusal; but in any
event, whether 28 U S.C. 8§ 455 requires recusal is an issue that
judges are required to resolve on their own notion. See Phillips
v. Joint Legislative Commttee on Performance and Expenditure
Revi ew of State of M ssissippi, 637 F.2d 1014, 1020 n. 6 (5th Gr
Unit A 1981). Because the integrity of the judiciary is in issue,
nor eover, the issue should be resolved "at the earliest possible
opportunity.” Union Carbide Corp. v. U S. Cutting Service, Inc.,
782 F.2d 710, 712 (7th Cir.1986).

Whet her a judge is disqualified, that is, nust not take part
in deciding a case, is a question of |aw See McCuin v. Texas
Power & Light Co., 714 F.2d 1255, 1260 (5th G r.1983). Title 28
US C 8§ 455 requires recusal whenever a judge's inpartiality

"m ght reasonably be questioned,” id. § 455(a), or when he "has a

financial interest in the subject matter in controversy ... or any

The significance of the five-year figure is unclear. We
assune, for purposes of this opinion only, that no statute of
[imtations has run that would prevent the collection of taxes
i nposed based on the 9 Cctober 1990 en banc sitting, in which
nost of the present Court heard argunment in Jefferson County.



ot her interest that could be substantially affected by the outcone
of the proceeding." I d. 8 455(b) (4). The statute defines
"financial interest” to nean "ownership of a legal or equitable
interest, however small ... in the affairs of a party...." 1Id. 8
455(d) (4).

The Ordinance may arguably authorize Jefferson County to
conpel the paynent of half of one percent of the incone received
for those days worked in the County. So, for exanple, for those
judges who sat in Birm ngham on 9 Cctober 1990—+the |ast day the
Court of Appeal s has sat in Birm nghamand the only day nost of our
j udges have sat in Jefferson County—the O di nance m ght nean they
coul d be assessed for half of one percent of 1/365 of their salary
for 1990, which cones to roughly a dollar and a half. W doubt the
reasonabl e observer would think the integrity of federal judges
coul d be bought so cheaply.

W | ooked at the two potential "interests”™ of the court's

judges, in accordance with 28 US.C. 8§ 455(b)(4)—inancial

interests and "other"™ interests. Considering the statutory
definition of "financial interest,” the term nmay be totally
i nappl i cable here; but we do not rely on a strict reading. Inln

re New Mexico Natural Gas Antitrust Litigation, 620 F.2d 794, 796
(10th G r.1980), the court wote these words:

W agree with the Fourth CGrcuit's determination that a
renote, contingent benefit, such as a possible beneficial
effect on future utility bills, is not a "financial interest”
wi thin the neaning of the statute. It is an "other interest,"”
requiring disqualification under a "substantially affected"
test.

Id. (citing In re Virginia Elec. & Power Co., 539 F.2d 357 (4th

Cir.1976)). That case involved an antitrust claim alleging that



various oil conpanies were fixing the price of natural gas at the
wel | head. Relief was sought, anmong other things, on behalf of a
class of residential custonmers in New Mexico where all the federal
judges of the District of New Mexico resided. The Tenth Grcuit
held that the possible beneficial effect on the future utility
bills of those judges was a renote and contingent benefit and

thus, was no "financial interest.” Rather, the interest was an
"other interest” which would require disqualification only if the
interest "could be substantially affected by the outcone of the
proceeding.” The possible beneficial effect on future rates was
found to be renpte and contingent, because, anong ot her things, the
rate setting agency mght not pass on the cost savings to
consuners. Accord Inre Virginia Elec. & Power Co., 539 F.2d 357,
366-67 (4th Cir.1976).

W agree with the Tenth and Fourth Circuits that the term
"financial interest” is limted to direct interests and does not
include renpote or contingent interests. W believe that the
judges' interest in this case is even nore renote and conti ngent
than in the Tenth and Fourth Crcuit cases. Jefferson County has
represented that its tax has never been assessed agai nst a federal
judge without chanbers in Jefferson County, and no judge of this
Court mai ntains chanbers in Jefferson County. Sone judge of this
Court mght occasionally sit in Jefferson County as a nenber of a
three-judge district court; but these duties are not common
Moreover, the possibility that a particular judge of this Court
will be specially assigned in the future to hear a case in

Jefferson County is wholly speculative. Considering the |ow



expect ancy—+regardl ess of how this case m ght be deci ded—+that the
tax will be assessed against judges who have no chanbers or
courtroomin Birm ngham we have concl uded that the judges of this
Court have no "financial interest” in the subject matter in
controversy in this case.

Havi ng determ ned that the judges' interest in this case is
not a "financial interest,” but 1is an "other interest,"
di squalification is required only if the interest "could be
substantially affected by the outconme of the proceeding.” Ve
readily conclude that this provision does not require recusal. It
is unlikely that the tax will ever be assessed agai nst a judge of
this Court because none have chanbers in Jefferson County. And
even if the tax were assessed agai nst non-resident judges, we do
not believe the "substantially affected" standard would be
satisfied. Special assignnments to sit in Birm nghamare uncommon,
and any such assignnment would probably be of short duration and
thus give rise to a de minims tax.?

Qur conclusion and reasoning is supported by opinions of the
Codes of Conduct Comm ttee of the Judicial Conference of the United

St at es. The commttee has interpreted |anguage in the Code of

’For the same reasons, we al so conclude that no one coul d
reasonably question the inpartiality of the judges of this Court.
We al so have consi dered whether non-financial interests in the
case's outcone mght require recusal of judges. W concl uded
that the potential adm nistrative burdens and intrusiveness of
the Ordi nance (again viewed against the |likelihood of no tax ever
bei ng assessed agai nst a judge now on this court) did not require
recusal. For cases finding no need to recuse for non-financi al
interests tied to the Article Ill function, see In re Petition to
| nspect & Copy Grand Jury Materials, 735 F.2d 1261, 1266 (11lth
Cir.1984); Duplantier v. United States, 606 F.2d 654, 662-63
(5th Cr.1979).



Conduct for United States Judges in a simlar way (the Code's words
track closely the financial interest | anguage of section 455). See
generally Union Carbide Corp. v. U S Cutting Service, Inc., 782
F.2d 710, 715 (7th Cr.1986) ("In matters of judicial ethics we are
bound to give sone weight to the view of the commttee of judges
that the Judicial Conference of the United States has established
to advi se federal judges on ethical questions.”). Inits Advisory
Opinion No. 62, the conmittee advised that a judge should recuse
froma case involving a utility to which he was a ratepayer only if
he stood to receive savings that "m ght reasonably be considered
substantial.” The comm ttee has al so advi sed, in the sane context,
that a potential billing increase of "60 cents per nonth as of 1984
plus normal increases is not considered substantial." Guide to
Judi ciary Policies and Procedures, Vol. Il, Ch. V, Conpendium §
3.1-7[ 1] (c) (1995).

Qur decision to go forward with deciding the case was
confirmed by the "rule of necessity,” which rule "requires that
"where all are disqualified, none are disqualified." " Inre Gty
of Houston, 745 F.2d 925, 930 n. 9 (5th G r.1984) (quoting Pilla v.
American Bar Ass'n, 542 F.2d 56, 59 (8th Cir.1976)). See generally
United States v. WII, 449 U. S. 200, 217-19, 101 S.C. 471, 482, 66
L. Ed. 2d 392 (1980) (section 455 was not intended to abridge rul e of
necessity). Applying the rule, this court has held that where a
case is franed as one that "involves inportant Article 111
concerns" of interest to "all Article 111 judges, wherever
| ocated,” the rule of necessity instructs judges to refrain from

recusal. In re Petition to Inspect & Copy Gand Jury Materials,



735 F.2d 1261, 1266 (11th Cir.1984). Also, this court held in
Dupl antier v. United States, 606 F.2d 654, 662-63 (5th G r.1979)
(considering constitutionality of Ethics in CGovernnment Act
provisions requiring filing of personal financial reports by
judges), that where all nenbers of the judiciary have sone interest
in the outcome, none are disqualified, even if the levels of
interest of individual judges vary sonewhat. See id. at 662
(noting specific characteristics of interest of judges who had
already filed reports). Every United States circuit judge in the
country is eligible to be sent to Jefferson County to do judici al
work. See 28 U S.C. 8§ 291 (assignnent of circuit judges); see
also id. 8 292 (assignnment of district judges). So, this case is
one that invol ves concerns of some inportance to Article Il judges
everywhere.® Thus, recusal by any one judge of this court woul d be
contrary to the rule of necessity.

Also relevant to the recusal decision and to the application
of the rule of necessity was the hardship to the participants and
hi ndrance to judicial econonmy that would have resulted from a
recusal en masse. In City of Houston, 745 F.2d at 931 n. 9, the
court noted that recusal was i nappropriate when viewed in the |ight
of the "inpracticality and unnecessary hardship that would result
from recusal where the grounds are tenuous at best...." | d.

(citations omtted); see also id. (noting relevance of "great

*The principles involved in this case also mght affect the
application of other taxes to which other federal judges in other
pl aces are subject. See In re Pet. To Inspect & Copy G and Jury
Materials, 735 F.2d 1261, 1266-67 (11th Cr.1984) (applying rule
of necessity where principles of law involved in case are of
substantial interest to all Article Il judges).



i nconvenience to the counsel, parties, or judge") (internal
guotation marks and citations omtted). Here, recusal would have
been especially inpractical, because it wuld have entailed
enpaneling an entire en banc court of judges sitting by
designation, an event for which we can find no clear precedent and
whi ch rai ses sone jurisprudential questions.?

Because we have no interest, financial or other, that requires
di squal i fication under t he ci rcunst ances and because
di squal i fication under the circunmstances would al so be contrary to
the rule of necessity, we concluded that no nmenber of this court
was required to recuse.

ALL THE JUDGES CONCUR I N THE OPI NI ON ON RECUSAL.

* * * * * *
* * * * * *
* * * * * *

‘For background, see United States v. Nixon, 827 F.2d 1019,
1021 (5th Cir.1987); see also Matter of Skupniewtz, 73 F.3d
702, 705 (7th Cir.1996); Martinez v. Wnner, 778 F.2d 553, 555
n. 1 (10th G r.1985), vacated on other grounds, Tyus v. Martinez,
475 U.S. 1138, 106 S.Ct. 1787, 90 L.Ed.2d 333 (1986).

Qur conclusion for this case would be the sanme even if
it were plainly lawful to enpanel an en banc court for this
Crcuit conposed of non-disqualified judges drawn
exclusively fromother circuits; the rule of necessity has
been applied, by one court at |east, even where fewer than
all judges of a single district court would be disqualified.
See City of Houston, 745 F.2d at 931 n. 9 (applying the rule
of necessity where "no resident Houston district judge woul d
be qualified if [the pertinent district judge] were held to
be disqualified;"” district included cities in which
di strict judges were resident other than Houston).






