United States Court of Appeals,
El eventh Gircuit.
No. 94-6372.
In re JOVE ENG NEERI NG | NC., Debtor-Appellant, Cross-Appellee,
V.
| NTERNAL REVENUE SERVI CE, Appel |l ee, Cross-Appellant.
Aug. 29, 1996.

Appeals from the United States District Court for the Northern
District of Al abama. (No. CV93-PT-1544-S), Robert B. Propst, Judge.

Before BIRCH and BARKETT, Circuit Judges, and SM TH, Senior
Circuit Judge.

EDWARD S. SM TH, Senior Circuit Judge:

Jove Engineering, Inc. ("Jove") appeals the district court's
order denying it relief against the Internal Revenue Service
("IRS") under 11 U.S.C. § 362(h)," and linmting Jove's relief under
11 U.S.C. 8 105. The district court limted Jove's relief to the
amount of $500 as attorney fees, to be offset against any
bankruptcy liability to IRS, for the violation by IRS of 11 U. S. C.
8§ 362(a), and specifically the automatic stay provision which arose
when Jove filed a petition for reorgani zati on under Chapter 11 of
t he Bankruptcy Code. 1In re Jove Engineering, Inc., 171 B.R 387
(N.D. Ala.1994). |IRS cross-appeals the district court's award of
attorney fees under 8 105. W have resolved several issues which
required clarification in this circuit, and we remand to the

district court to assess attorney fees consistent with 28 U. S.C. 8§

"Honorable Edward S. Smith, Senior U S. Crcuit Judge for
the Federal Circuit, sitting by designation.

Nl citations are to the 1994 United States Code, as
anended, unl ess ot herw se not ed.



2412(d)(2)(A) and 26 U.S.C. § 7430.

Initially we conclude we have jurisdiction to review the
district court's order as a "final decision”™ under 28 US.C. 8§
1291, notw thstanding that court's remand to the bankruptcy court.
We further conclude that, as anmended in 1994, 11 U S.C. § 106
unequi vocal | y wai ves sovereign immunity for nonetary damages under
11 U.S.C. 88 105(a) and 362(h). However, Jove is not entitled to
relief under 8 362(h) because the term "individual,"” as used in
t hat provision, does not include a corporation. Jove is entitled
to relief under 8 105(a) which, distinct fromthe court's inherent
powers, grants the court statutory powers to enter nonetary
damages. An award of nonetary sanctions is appropriate in this
case because IRSwi IlIfully violated the automatic stay when it knew
the stay was in effect and intended the actions that violated the
stay, regardl ess whether any I RS enpl oyee had the specific intent
to violate the stay. In this case, nonetary sanctions are limted
to actual expenses, such as attorney fees, because Jove's claimfor
coercive sanctions appear nore punitive in nature and Congress
expressly declined to waive sovereign immunity for punitive
damages. W nust remand to the district court to assess attorney
fees consistent with both 28 U S.C. § 2412(d)(2)(A) and 26 U.S.C.
8 7430 because neither the parties nor the court addressed the
criteria of these provisions.

Facts

On Cctober 20, 1992, Jove filed a petition for reorganization

whi ch automatically invokes the stay provision of 11 US C 8§

362(a). On Novenber 6, 1992, the bankruptcy court clerk sent



notice of the case to all 413 creditors, including IRS which Jove
listed as a disputed creditor.

On Novenber 12, 1992, M. Judy Hibbard of IRS s Special
Procedures Staff in Birm nghamwote a letter to Jove's president,
M. Walter H. Brough, acknow edging Jove's bankruptcy filing and
di scussing IRS s concerns when a taxpayer files for bankruptcy.
| RS forwarded a copy of this letter to Jove's attorney, M. Romaine
Scot t. On Novenber 18, Jove's attorney wote a letter to M.
H bbard requesting all future contact be directed to hi minstead of
his client. On Novenber 25, Jove's attorney wote a simlar letter
to Ms. Hibbard which included a copy of the "notice of first
nmeeting of creditors.”

Sonetime in Novenmber 1992, the IRS Birm ngham office entered
a conmputer code showi ng Jove filed a Chapter 11 petition. The IRS
center in Menphis ("Menphis office") had access to this entry.
This code did not preclude accepting paynents or sending paynent
requests related to post-petitionliability. IRSdidnot initially
enter a conputer code to "freeze" collection activities. | RS
usual |y does not enter this bankruptcy "freeze" code because, as
configured, not entering a "freeze" permts the conputer systemto
credit post-petition paynents.

Sonetine after filing the bankruptcy petition, Jove filed a
Form 941 tax return with the Menphis office for the tax quarter
endi ng Septenber 30, 1992 (all pre-petition tax liability). On
Decenber 21, the Menphis office mail ed Jove a "Request for Paynent"
seeking to «collect taxes, penalties and interest totaling

$112,433.65 for a tax period occurring both pre- and post-petition.



This request warned Jove to make paynent before Decenber 31 to

avoid further penalty. ?

Al though Jove's tax return was for
pre-petition liability, the conmputer code did not preclude this
request, apparently because the return was actually filed
post-petition. |IRS did not explain why the conputer code does not
preclude collection attenpts for returns filed post-petition that
only reference pre-petition liability.

On January 7, 1993, Jove's attorney sent a letter to the
Menphis office requesting that IRS participate in the bankruptcy
process by filing a claimwth the bankruptcy court. Ms. Della
Sanford, Chief of the Correspondence Section in the Menphis office,
mailed a reply letter stating IRS had no record that M. Scott was
aut hori zed to receive information on Jove's behal f, and, in order
for himto receive such information, M. Scott nust provi de a power
of attorney, a tax information authorization or "other witten
evidence of ... [his] authority.” Forns for "power of attorney"”
and "tax information authorization"” were included in the letter.

On March 4, 1993, IRSfiled with the bankruptcy court a "Proof
of Caim against Jove for unpaid taxes, penalties and interest
totaling $304, 239. 08. On March 29, the Menphis office mailed a
certified letter to Jove entitled "Notice of Intent to
Levy—+medi ate Response Required" seeking $41,745.61 in taxes,
penalties and interest for the tax period endi ng Decenber 31, 1992
(this quarter included 19 pre-petition days). The letter warned

further that, if paynment was not received by April 28, "the |aw

’As of December 21, 1992, although there were sone paynents
toward Jove's tax liability, there was an all eged $92, 923. 57
under paynent of the $139,387.77 total liability.



all ows us to seize your property or rights to property such as real
estate and personal property to collect the amount you still owe."
On April 5, Jove's attorney mailed to the Menphis office an
executed power of attorney form which IRS marked "received” on
April 8. This letter reiterated information in prior letters and
further stated "any further direct comunications with [Jove] wl|
be interpreted as a willful violation of the automatic stay and
appropriate action will be taken.” However, on April 15, IRS
issued another "Notice of Intent to Levy—+mredi ate Response
Requi red" requesting paynent for only $3,813.91% and referencing
the tax period endi ng Decenber 31, 1992. On April 28, 1993, Jove
filed a notion with the bankruptcy court to hold IRS in civi
contenpt for violating the automatic stay.

On May 3, 1993, the Menphis office sent Jove a letter stating
IRS had no record M. Scott was authorized to act for Jove, and
directing Jove to clear up the matter with the IRS office in
Birm ngham On May 17, Jove received a notice from IRS stating
"bal ance due on 3rd Q and 4th Q 941 returns for 1992. Plus 1992
940. Failure to keep appointnent could result in enforcenent
action.™

Jove's attorney contacted M. Leon F. Kelly, Jr., Assistant
US. Attorney in Birmngham concerning |IRS s post-petition
activity. Inturn, M. Kelly contacted Ms. Hi bbard's office after
which, on May 23, IRS entered a conputer code to "freeze" any

further extra-judicial action.

*Apparently there had been further paynents on the tax
liability which was reduced from $41, 743.61 to $3,818. 91.



Ms. Martha Langston, an |IRS Revenue Oficer in Birmngham
received a transfer of collection responsibilities which included
the Jove account. At the tine, the conputer system contained the
Novenber 1992 bankruptcy entry, but no "freeze" code. On June 1,
1993, Ms. Langston nmade an unannounced visit to Jove's place of
busi ness to di scuss the bal ance due for the 1992 fourth quarter on
Jove's 941 return. M. Langston |left a seal ed envel ope for Jove's
presi dent which contained information about collection and a note
warning that failing to keep an appointnent could result in an
enforcenment action. Several days |later, Ms. Langston | earned Jove
was i n bankruptcy and the collection action was "frozen." She then
cancel ed her appointnment and cl osed her file.

Proceedi ngs Bel ow

On April 28, 1993, Jove filed a notion with the bankruptcy
court to hold IRS in civil contenpt for violating the automatic
stay. Jove later filed a notion to withdrawthe contenpt notion to
district court due to concern whether the bankruptcy court had
authority to rule on the contenpt notion. On July 19, the
bankruptcy court granted Jove's notion to w thdraw the contenpt
nmotion to district court. After receiving briefs and conducting a
hearing, the district court issued a nmenorandum opinion making
findings of facts and conclusions of |aw After thoroughly
reviewing conflicting circuit decisions, the district court held
that Jove, as a corporation, was not an "individual" entitled to
relief under 11 U S.C. 8§ 362(h) based on (1) the plain neaning of
the statute; (2) the statute's different treatnent of individuals,

corporations and partnerships; and (3) "the fact that 8§ 362(h) was



adopted as a part of "Consuner Credit Anmendnents,’' suggests that
only individuals, not corporations, were intended." The district
court stated that Jove is entitled to sone relief under 11 U S.C
88 105 and 106(b), limted to the extent of the governnment's claim
and precluding punitive or consequential damages which cannot be
specifically determ ned with reasonable certainty. The district
court then held that "Jove is entitled to recover reasonabl e
attorney fees for the extra-judicial tine reasonably spent in
responding to the actions of the |.R S which constitute
violations."” (enphasis in original).

The district court reserved ruling and issued an order
permtting Jove to present further proof that IRS acted maliciously
because, "Regardl ess of sovereign imunity, 8§ 105 would not all ow
for the recovery of punitive damages or consequential damages that
cannot be determ ned with reasonable certainty; particularly for
non-malicious violations.... In any event, this court's discretion
woul d dictate to the contrary."

Upon further consideration, the district court found IRS s
alleged "wi ||l ful and hei nous" conduct consisted of:

(1) Onemldinformative | etter concerning the bankruptcy
procedure. There may have been a phone call from Hi bbard to

E{g;gh concerning the same matters. This did not violate the

(2) One mld, not pursued, request for paynent as to the
guarter endi ng Septenber 30, 1992;

(3) Two notices of intent to levy with reference to a
period, over two-thirds of which was post-petition; and

(4) the mld visit and noderately threatening note of Ms.
Langst on.

In re Jove Engineering, Inc., 171 B.R 387, 392 (N.D. Al a.1994)



(emphasis in original). The district court also noted that the
Novenber 12, 1992 letter fromIRS states:

Occasionally the Service inadvertently levies on or seizes

property of the debtor subsequent to the filing of the

petition for reorganization. If a problem of this kind is

encountered, please call our office imediately at (205)731-

1248. We will attenpt to resolve the matter as expeditiously

as possible. In virtually every case, we can quickly rel ease

the 1evy. Filing a notion to hold the Internal Revenue

Service in contenpt usually delays resolution of the matter
Jove, 171 B.R at 390. The district court concluded that "all the
purported viol ati ons were inadvertent and coul d have been renedi ed
with a phone call. [This court] cannot find the defendant in
contenpt.”™ Id. at 394. The district court further stated:

Even if the I RS should be held in contenpt and sancti oned, the

anount awarded by the court under these circunstances is

sufficient. The ignoring of the tel ephone nunber specifically
given to cover the situation, the fast action once that nunber
was contacted, the lack of any wi Il ful ness by any human bei ng,
the total overplaying of the alleged harm the rush to file

t he contenpt proceedi ngs while the probl emwas being pronptly

addressed, etc. all mlitate agai nst any substantial award.
Id. at 394-95. Pursuant to 8 105, the district court entered an
order awardi ng Jove $500 as attorney fees to be "credited toward
any anount determ ned to be due RS in the bankruptcy proceedi ngs."
Id. at 395.

Al t hough the district court's order remanded the case to the
bankruptcy court and t he bankruptcy proceedi ngs were still pending,
Jove filed this appeal contesting the district court's denying
recovery under 8§ 362(h) and, alternatively, the court's limting
recovery under 8 105 to an offset of $500 as attorney fees. IRS
cross-appeal s, challenging the award of attorney fees.

St andard of Revi ew

A. Revi ew of Concl usions of Law and Fact



W exerci se conpl ete and i ndependent revi ew over the district
court's conclusions of law. Peterson v. Atlanta Housing Authority,
998 F. 2d 904, 912 (11th G r.1993). W reviewthe district court's
findings of fact for clear error. Elston v. Talladega County Bd.
of Ed., 997 F.2d 1394, 1405 (11th Cir.1993). A district court's
finding is clearly erroneous when, "although there is evidence to
support it, the reviewing court on the entire evidence is left with
the definite and firm conviction that a mstake has been
commtted.” Elston, 997 F.2d at 1405 (quoti ng Anderson v. Bessener
Cty, 470 U S. 564, 573, 105 S.C. 1504, 1511, 84 L.Ed.2d 518
(1985)).

B. Review of Civil Contenpt

A finding of civil contenmpt nust be based on "clear and
convi ncing evidence" that a court order was violated. Jordan v.
Wl son, 851 F.2d 1290, 1292 n. 2 (11th Cir.1988); Sizzler Famly
St eak Houses v. Western Sizzlin Steak House, Inc., 793 F.2d 1529,
1534 n. 4 (11th Cr.1986). "This ["clear and convincing' evidence
standard] is nore exacting than the "preponderance of the evidence
standard but, wunlike crimnal contenpt, does not require proof
beyond a reasonabl e doubt."* Jordan, 851 F.2d at 1292. W review
the district court's grant or denial of civil contenpt for abuse of

di scretion. Howard Johnson Co., Inc. v. Khimani, 892 F.2d 1512,

“Crimnal contenpt sanctions are punitive in nature and are

i nposed to vindicate the authority of the court. On the other
hand, sanctions in civil contenpt proceedi ngs may be enpl oyed for
either or both of two purposes: to coerce the defendant into
conpliance with the court's order, and to conpensate the

conpl ainant for | osses sustained."” Local 28, Sheet Metal

Wrkers' Int'l Ass'n v. EEOC, 478 U S. 421, 443, 106 S.C. 3019,
3033, 92 L.Ed.2d 344 (1986).



1516 (11th Cr.1990) (citing Afro-American Patrol nen's League v.
City of Atlanta, 817 F.2d 719, 723 (11th GCir.1987)); Jordan, 851
F.2d at 1292; Sizzler, 793 F.2d at 1534 n. 4. "A district court
abuses its discretion when it msconstrues its proper role, ignores
or m sunderstands the relevant evidence, and bases its decision
upon consi derations having little factual support.” Arlook v. S
Li chtenberg & Co., Inc., 952 F.2d 367, 374 (11th Cir.1992). In
bankruptcy proceedings, the court has discretionary statutory
powers under 11 U S.C. 8§ 105(a) that states "The court may issue
any order, process, or judgnent that is necessary or appropriate to
carry out the provisions of this title.” 1d. (enphasis added); In
re Moz, 65 F.3d 1567, 1571-72 (11th Cr.1995).

Al though we review the court's grant or denial of civi
contenpt in bankruptcy proceedings for abuse of discretion, we
apply | ess deference in the context of an automatic stay viol ation.
We have characterized the automatic stay of 11 U.S.C. § 362(a) as
"essentially a court-ordered i njunction, [and] any person or entity
who violates the stay may be found in contenpt of court."™ Carver
v. Carver, 954 F.2d 1573, 1578 (11th Gr.), cert. denied, 506 U. S.
986, 113 S. Ct. 496, 121 L.Ed.2d 434 (1992). Although essentially
a court-ordered injunction, the automatic stay nevertheless is
actually a legislative creation with unique properties different
fromcourt-ordered injunctions. As its commobn nanme suggests, the
"automatic stay" arises automatically when a petition is filed,
unless falling within an exception under 8§ 362(b). 1In contrast, a
court-ordered injunction is discretionary, not automatic, and

usual |y does not arise until after a conplainant files a separate



notion. The netes and bounds of the automatic stay are provi ded by
statute and systematically applied to all cases. However, the
nmetes and bounds of court-ordered injunctions are provided on a
case- by-case basis by the issuing court specifically tailoring the
injunction to fit the specific circunstances of the specific case.
See, e.g., Howard Johnson, 892 F.2d at 1514; Jordan, 851 F. 2d at
1291; Afro-Anmerican Patrol nmen's League, 817 F.2d at 721; Sizzler,
793 F.2d at 1532-33.

The nature of court-ordered injunctions requires the
enforcing court not only to determ ne whether the order was
vi ol ated, but to nake case specific determ nations whether "1) the
all egedly violated order was valid and lawful; 2) the order was
clear, definite and unanbi guous; and 3) the alleged violator had
the ability to conply with the order.” Jordan, 851 F.2d at 1292 n.
2. In contrast, determnations (1) whether the automatic stay is
valid and lawful and (2) whether the automatic stay is clear,
definite and unanbi guous do not vary on a case-by-case basis.

The issuance and enforcenent of court-ordered injunctions
typically require a case-by-case analysis over which the issuing
and enforcing court is in a better position to assess than a
review ng court. However, this case-by-case variation is not as
preval ent for the legislatively inposed automatic stay of § 362(a).
This places the reviewing court in a position conparable to the
enforcing court when consi dering automatic stay violations. Courts
of appeal have an independent role in assessing the intent of
Congress in its enactnment of a statutory provision, such as the

automatic stay, which is different from the assessnment of a



district court's specific order, such as an injunction. For that
reason, we apply a |l ess deferential "abuse of discretion" standard
when review ng civil contenpt for an automatic stay violation than
we generally would in other contexts.®
Jurisdiction

The parties did not raise the i ssue whet her we have appell ate
jurisdiction over the district court's order which renmanded to the
bankruptcy court to offset the attorney fee award agai nst any claim
by IRS. However, we raise the jurisdiction issue sua sponte. In
re Mscott Corp., 848 F.2d 1190, 1192 (11th G r.1988); In re
Briglevich, 847 F.2d 759, 760 (11th G r.1988); Robinson v. Tanner,
798 F.2d 1378, 1379 (11th Cr.1986). Upon careful review, we
conclude this court has appellate jurisdiction over the district
court's order as a final decision under 28 U S.C. 8§ 1291.
A. No Jurisdiction of Appeal Under 8§ 158(d)

Under 28 U. S.C. 8 158(d), this court has jurisdiction to hear
all final orders froma district court that exercised appellate
jurisdiction over bankruptcy court orders. Section 158 states in
pertinent part:

(a) The district courts of the United States shall have
jurisdiction to hear appeals fromfinal judgnments, orders, and
decrees, and, with |leave of the court, from interlocutory
orders and decrees, of bankruptcy judges entered in cases and

proceedi ngs referred to t he bankruptcy judge under section 157
of this title...

& do not intimate a new standard of review. There are
few, if any, bright lines concerning what constitutes an "abuse
of discretion.” This standard Iies within the standard of review
conti nuum whose contours are devel oped on a case-by-case basis.
We only hold that we are nore inclined to reverse the trial court
if we disagree with its decision regarding an automatic stay
violation than we would be in another context.



(c) An appeal under subsection (a) ... of this section
shall be taken in the same manner as appeals in civil
proceedi ngs generally are taken to the courts of appeals from
the district courts and in the tinme provided by Rule 8002 of
t he Bankruptcy Rul es.

(d) The courts of appeals shall have jurisdiction of
appeals from all final decisions, judgnents, orders, and
decrees entered under subsection (a) and (b) of this section.

28 U.S.C. § 158 (1993).° The plain nmeaning of this provision
grants this court jurisdiction of appeals only where the district
court exercised appellate jurisdiction from a decision by a
bankruptcy judge, not where the district court exercised original
jurisdiction, United States v. Ron Pair Enterprises, Inc., 489
U S. 235, 242, 109 S.Ct. 1026, 1031, 103 L.Ed.2d 290 (1989) ("The
pl ain meaning of |egislation should be conclusive, except in the
rare cases in which the literal application of a statute wll
produce a result denonstrably at odds with the intention of its
drafters.”). In this case, the bankruptcy judge nmade no ruling,
and the district court entered its orders solely under its original
jurisdiction of bankruptcy cases. Therefore, our jurisdiction does
not arise from§8 158(d). United States v. Nicolet, Inc., 857 F.2d
202 (3d GCr.1988); In re Amatex Corp., 755 F.2d 1034, 1038 (3d
Cir.1985).

B. Jurisdiction of Appeal from "Final Decision” Under 8§ 1291

There is no specific provision granting courts of appea

jurisdictiontorevieworders entered by district courts exercising

®This represents § 158 prior to the 1994 amendnments. The
1994 anmendnents do not apply because this case was conmenced
prior to Cctober 22, 1994. Bankruptcy Reform Act of 1994, Pub.L
No. 103-394, 108 Stat. 4150 § 702(b)(1) (set out as a note under
11 U.S.C. §8 101). However, the 1994 anendnents do not appear to
change our jurisdiction analysis.



their original, non-appellate bankruptcy powers. See Metro
Transportation Co. v. North Star Reinsurance Co., 912 F. 2d 672, 676
(3d Cir.1990). However, if the district court's order is a fina
decision, we will have jurisdiction under 28 U.S.C. § 1291 which
provides that "[t]he courts of appeals ... shall have jurisdiction
of appeals fromall final decisions of the district courts of the
United States.” 28 U.S.C. 8§ 1291; see Metro Transportation, 912
F.2d at 676; In re Martin Brothers Tool makers, Inc., 796 F.2d
1435, 1437 (11lth GCir.1986) (jurisdiction under § 1291 where
district court order remands to bankruptcy court). In the
bankruptcy context, "finality" under 8 1291 is viewed simlarly to
"finality" under 8 158(d) and its predecessor, § 1293. In re
F.D.R Hickory House, Inc., 60 F.3d 724, 725 n. 2 (11th GCr. 1995);
In re Red Carpet Corp., 902 F.2d 883, 890 n. 5 (11th G r.1990); 1In
re TCL Investors, 775 F.2d 1516, 1518 (11th Cr.1985); In re
I nternational Horizons, Inc., 689 F.2d 996, 1000 n. 6 (11lth
Cir.1982). A final decision "is one which ends the litigation on
the nerits and | eaves nothing for the court to do but execute the
judgment." Catlin v. United States, 324 U S. 229, 233, 65 S.C

631, 633, 89 L.Ed. 911 (1945); F.D.R Hickory House, 60 F.3d at
726.

Courts "consistently consider[ ] finality in a nore pragmatic
and less technical way in bankruptcy cases than in other
situations.” In re Amatex Corp., 755 F.2d 1034, 1039 (3d
Cir.1985); see In re Dow Corning, 86 F.3d 482, 487-88 (6th
Cr.1996); 1In re Geene County Hospital, 835 F.2d 589, 594 (5th
Cir.1988) (citing In re Saco Local Devel opnent Corp., 711 F.2d 441



(1st Cir.1983)). The Third G rcuit explained:

The rationale for viewing finality under a |ess rigorous
standard in the bankruptcy areas is clear. Bankruptcy cases
frequently involve protracted proceedings with many parties
participating. To avoid the waste of tinme and resources that
mght result fromreview ng discrete portions of the action
only after a plan of reorganization is approved, courts have
permtted appellate review of orders that in other contexts
m ght be considered interlocutory.

Amatex, 755 F.2d at 1039. W simlarly expl ai ned:

[ T] he statutory requirenent of finality is a flexible concept,
grounded in the practicalities of the situation. Thi s
acconmodat i ve approach is vital in the context of bankruptcy.
Viewed realistically, a bankruptcy case is sinply an
aggregation of controversies, many of which would constitute
i ndividual lawsuits had a bankruptcy petition never been
filed. Wiile the goal of the bankruptcy process is to bring
all present and potential contestants together and decide al

the clains at the sane tinme, a truly sinmultaneous resol ution

is inpossible.... [F]inality of bankruptcy orders cannot be
l[imted to the | ast order concludi ng the bankruptcy case as a
whol e. . . . [Alny order wthin a bankruptcy case which

concludes a particul ar adversary proceedi ng shoul d be deened
final and revi ewabl e.

Martin Brothers, 796 F.2d at 1437; see also In re The Charter Co.,
778 F.2d 617, 621 (11th Gir.1985).

A district court's order is not deprived of its finality
nmerely because it remands to the bankruptcy court. This court has
consi stently recogni zed that a district court order that remands to
t he bankruptcy court may be a final decisionif all that remains to
be done by the bankruptcy court regarding the order is a
mnisterial duty that does not require significant judicial

activity involving considerable discretion.’ T & B Scottdale

‘I'n other cases where we determined a remand was not a fina
order, the remand required the bankruptcy court to exercise
di scretion or make further factual or legal findings. See, e.g.,
In re D xie Broadcasting, Inc., 871 F.2d 1023, 1029 (11th Gr.)
(District court's remand order not final because bankruptcy court
nmust consider factors to determne bad faith which is an
eval uative process involving nore than mnisterial duties), cert.



Contractors v. United States, 866 F.2d 1372, 1375 (11th G r.1989)
(citing Inre Mscott, 848 F.2d 1190, 1191-1192 (11th Cr.1988));
see al so Howard Johnson Co., Inc. v. Khimani, 892 F.2d 1512, 1516
(11th G r.1990) (simlar rule in non-bankruptcy context).

In this case, the district court order remands to the
bankruptcy court to offset up to $500 against any claim by IRS.
This order concerns a particular, discrete controversy concerning
t he autonmatic stay violation which is conpletely separable fromany
ot her controversies in the bankruptcy proceedings. Although the
order remands to the bankruptcy court, the bankruptcy court need
only performthe mnisterial duty of offsetting up to $500 agai nst
any claimof IRS w thout exercising any discretion or making any
further factual or legal findings. See In re Delta Resources
Inc., 54 F.3d 722, 727 (11th Gr.), cert. denied, --- US ----,
116 S. Ct. 488, 133 L. Ed.2d 415 (1995). Therefore, we conclude the
district court's order finding IRS violated the automatic stay and
[imting remedies for the violation is a final decision wthin our
appel l ate jurisdiction under § 1291.

Sovereign I nmunity

The United States may not be sued absent a waiver of its

denied, 493 U. S. 853, 110 S.C. 154, 107 L.Ed.2d 112 (1989); In
re Briglevich, 847 F.2d 759, 761 (11th Cr.1988) (Where the
district court remanded to bankruptcy court to determ ne anount
of noney paid only for necessary contract work, the order "is not
a final order under 8§ 158(d) [s]ince [it] remand[s] for nore than
nerely nmechanical or mnisterial findings."); The Charter Co.,
778 F.2d at 621 (O der was not final where bankruptcy court stil
had to resol ve appropri ateness of cash transfers and renedies);
see also TCL Investors, 775 F.2d at 1519 ("The district court's

order ... in no way determnes the nerits of the case or any of
the substantive rights of the parties. Until the factual record
is fully developed ... the issues presented cannot be adequately

presented on appeal .").



sovereign imunity. United States v. Mtchell, 445 U. S. 535, 538,
100 S. . 1349, 1351-52, 63 L.Ed.2d 607 (1980). In order to be
effective, "[w aivers of the Governnent's sovereign imunity ...
nmust be unequi vocally expressed ... [and] are not generally to be
liberally construed.” United States v. Nordic Village, Inc., 503
U.S. 30, 33, 112 S. Ct. 1011, 1014, 117 L.Ed.2d 181 (1992) (i nternal
guotations omtted). As anended in 1994, after the district
court's decision in this case, 11 US.C. 8§ 106 provides an
unequi vocal , express wai ver of sovereign imunity for specifically
enunerated bankruptcy provisions, stating, "Notw thstanding an
assertion of sovereign immnity, sovereigninmmunity is abrogated as
to a governnmental unit to the extent set forth inthis sectionwth
respect to the following: (1) Sections 105, 106, ... 362 ... of
this title." 11 U.S.C. § 106(a) (1994). ® The statute provides
further that "[t]he court may issue agai nst a governnental unit an
order, process, or judgnent under such sections ... including an
order or judgnment awardi ng noney recovery, but not including an
award of punitive damages.” 11 U . S.C. § 106(a)(3). However, the
statute further provides that, "Nothing in this section shal

create any substantive claim for relief or cause of action not
otherwise existing wunder this title, the Federal Rules of

Bankruptcy Procedure, or nonbankruptcy I|aw" 11 U S.C 8§

8The 1994 amendnent to this section applies retroactively to
this case. Bankruptcy Reform Act of 1994, Pub.L. 103-394, 118
Stat. 4150 § 701(b)(2)(B) (set out as a note under 11 U S.C. 8§
101). This anendnment statutorily overruled the Suprene Court's
decision in United States v. Nordic Village, 503 U S 30, 112
S.C. 1011, 117 L.Ed.2d 181 (1992), to the extent the Court found
8§ 106 did not waive sovereign imunity. H R Rep. No. 835, 103d
Cong., 2d Sess. 42 (1994), reprinted in 1994 U.S.C. C A N 3340,
3350; see In re Ryan, 64 F.3d 1516, 1519 n. 2 (11th G r.1995).



106(a) (5). Therefore, Jove nust show that some source outside of
8§ 106 entitles it torelief. Inthis regard, Jove argues that both
8§ 362(h) and 8§ 105 provide independent sources of relief for IRS
violating the automatic stay.
RS Liability Under § 362(h)

Section 106(a) unequivocally waives sovereign immunity for 8§
362 which contains the automatic stay provisions. Jove argues
subsection (h) of 8 362 provides an independent source of relief
for IRS's violating the automatic stay. This provision states,

An individual injured by any wllful violation of a stay

provided by this section shall recover actual damages,

including costs and attorneys' fees, and, in appropriate

ci rcunst ances, may recover punitive danages.
11 U.S.C. §8 362(h) (enphasis added). Although this section clearly
provi des an i ndependent source for recovery, IRS argues it does not
apply in this case because Jove is a "corporation," not an
"indi vi dual . "
A. Circuits Are Split Wether a Corporation is an "Individual"

The circuit courts are equally divided whether the term
"individual" in 8 362(h) includes a corporation. The Third and
Fourth G rcuits hold the term"individual" includes corporations,
but the Second and Ninth G rcuits hold the term"individual" does
not include corporations. Conpare In re Atlantic Business and
Communi ty Corp., 901 F.2d 325, 329 (3d Cir.1990) and Budget Service
Co. v. Better Hones of Virginia, Inc., 804 F.2d 289, 292 (4th
Cir.1986) with In re Goodman, 991 F.2d 613, 619 (9th Cir.1993) and
In re Chateaugay Corp., 920 F.2d 183 (2d Cr. 1990).

The nost often cited case construing the term"individual" in

8 362(h) to include a corporation is In re Tel-A-Comrunications



Consul tants, Inc., 50 B.R 250 (D.Conn.1985).° The court stated:

The ... question ... is whether or not Congress intended
the subsection (h) sanctions to apply only in favor of
i ndi vidual debtors as the 1language of that subsection
literally provides. | think not. Subsection (h) nust be read
with the rest of Code 8§ 362 [which] suggests no basis for such
a narrow construction. On the contrary, the automatic stay
provi ded by Code 8 362(a) was intended to give all debtors
broad relief fromall entities. As the |legislative history of
Code § 362 states:

The automatic stay is one of the fundanental debtor
protections provided by the bankruptcy laws. It gives
the debtor a breathing spell from his creditors. It
stops all collection efforts, all harassnent, and all
foreclosure actions. It permits the debtor to attenpt a
repaynment or reorganization plan, or sinply to be
relieved of the financial pressures that drove himinto
bankr upt cy.

It seens highly unlikely that only individual debtors were
meant to have a renedy agai nst those who willfully violate the
automatic stay designed to protect all debtors. There is no
| egi slative history to suggest that result.

Tel - A- Conmuni cations, 50 B.R at 254.

The Fourth GCrcuit quoted the above passage from Tel-A-
Communi cations and, wthout any further analysis, concluded "we
construe the word "individual' [within 8 362(h) ] to include a
corporate debtor." Budget Service, 804 F.2d at 292. The Third
Crcuit followed by sinply stating, "Al though Section 362(h) refers

to an individual, the section has uniformy been held to be

°The inpact of this case is interesting because the court's
conclusion that a corporation is an "individual" is dicta—neither
party contested that issue. Tel-A-Communications, 50 B.R at 254
("[T] he defendant has not cl ainmed such a narrow readi ng of
subsection (h) [i.e., a corporation is not an "individual'].
Instead the defendant ... clain{s] that its action was not a
willful violation.”). W further note that Tel-A-Conmuni cations
was deci ded before United States v. Ron Pair Enterprises, Inc.,
489 U. S. 235, 109 S.C. 1026, 103 L.Ed.2d 290 (1989), where the
Suprenme Court set forth the plain neaning doctrine for construing
t he conpl ex Bankruptcy Code. The Chateaugay |ine of cases rely
primarily on Ron Pair in holding the term™"individual"™ in §
362(h) does not include a corporation.



applicable to a corporate debtor."” Atlantic Business, 901 F.2d at
329 (citing Budget Service, 804 F.2d at 292).

The Second Circuit was the first circuit to conclude the term
"individual™ within 8 362(h) does not include a corporation.
Chat eaugay, 920 F.2d at 186-87. The court relied on the plain
meani ng of the statute, and further concluded that "even applying
[the Tel - A-Communi cations | analysis sinply onits owmn ternms ... it
[is] entirely plausible that the use of the word "individual' was

intentional, and that Congress was enacting a series of neasures

meant to benefit only natural persons.” 1d. at 185-86. The Ninth
Circuit adopted the reasoni ng i n Chat eaugay and held " "indi vi dual
means individual, and not a corporation or other artificial

entity." Goodman, 991 F.2d at 619. As set forth bel ow, we agree
with the reasoning in Chateaugay and conclude that the district
court correctly held that the term"individual” in 8 362(h) does
not include a corporation.
B. Plain Meaning Doctrine

In United States v. Ron Pair Enterprises, Inc., the Suprene
Court set forth the plain neaning doctrine for construing the
conpl ex Bankruptcy Code, stating:

Congress worked on the formul ati on of the [Bankruptcy Code of

1978] for nearly a decade. It was intended to nodernize the
bankruptcy laws, and as a result nade significant changes in
bot h t he substantive and procedural |aws of bankruptcy.... In

such a substantial overhaul of the [bankruptcy] system it is
not appropriate or realistic to expect Congress to have
explained with particularity each step it took. Rather, as
| ong as the statutory schene i s coherent and consi stent, there
generally is no need for a court to inquire beyond the plain
| anguage of the statute.... The plain nmeaning of |egislation
shoul d be conclusive, except in the rare cases in which the
literal application of a statute wll produce a result
denonstrably at odds with the intention of its drafters. 1In
such cases, the intention of the drafters, rather than the



strict |anguage, controls.
489 U.S. 235, 240-42, 109 S.C. 1026, 1030-31, 103 L.Ed.2d 290
(1989) (enphasis added) (internal quotations omtted). Therefore,
we nust first construe the plain neaning of the term"individual,"”
and then determne whether applying the plain neaning is
denonstrably at odds with Congress's intent. W conclude the plain
meani ng of the term "individual" does not include a corporation,
and applying this neaning is not denonstrably at odds wth
Congress's intent.

1. Plain Meaning of "Individual" Does Not Include a
Cor porati on—W first note that the Bankruptcy Code does not define
the term "individual." However, "it should be generally assuned
t hat Congress expresses its purposes through the ordinary meani ng
of the words it uses." Escondido Mutual Water Co. v. La Jolla
| ndi ans, 466 U.S. 765, 772, 104 S.C. 2105, 2110, 80 L.Ed.2d 753
(1984); National Coal Ass'n v. Chater, 81 F. 3d 1077, 1081-82 (11th
Cr.1996) (Construing the plain nmeaning of "reinbursenent”);
Fi nanci al Security Assurance, Inc. v. Toll man-Hundl ey Dal ton, L.P.,
74 F. 3d 1120, 1124 (11th G r.1996) (Construing the plain neani ng of
the term”"rent” in 8 552(b) of the Bankruptcy Code). Webster's New
Col l egiate Dictionary defines "individual" as "a particul ar being
or thing as distinguished froma class, species or collection ..
a single human being as contrasted with a social group or
institution.” \Wbster's New Collegiate Dictionary 581 (8th ed
1979). Simlarly, Black's Law Dictionary defines "individual" as
"a single person as distinguished froma group or class, and al so,

very commonly, a private or natural person as distinguished froma



partnership, corporation, or association ... it may, in proper
cases, include artificial persons.” Black's Law Dictionary 773
(6th ed. 1996). As these definitions show, the term"individual"
does not ordinarily include a corporation. Therefore, we concl ude
the plain nmeaning of the term "individual"” in 8 362(h) does not
i nclude a corporation.*

2. Plain Meaning Not at Odds with Legislative |Intent-—We nust
construe the term"individual"™ by its plain nmeaning unless such a
construction presents "the rare case[ | in which the literal
application of [the] statute will produce a result denonstrably at
odds with the intention of its drafters.” Ron Pair, 489 U S. at
242, 109 S. . at 1031 (quoting Giffin v. Oceanic Contractors,
Inc., 458 U S. 564, 571, 102 S.C. 3245, 3250, 73 L.Ed.2d 973
(1982)) (internal quotations omtted).

W conclude that interpreting "individual" to exclude
corporations is not at odds with Congress's intent because the
Bankruptcy Code itself distinguishes between an "individual" and a
"corporation,” and we may reasonably assune Congress only intended
8 362(h) to benefit natural persons. The Bankruptcy Code uses the
term "individual” in a manner distinct from a corporation. For

exanpl e, the Code defines "person”™ to "include[ ] individual

I ndeed, those court's adopting the Tel - A-Communi cati ons
anal ysis apparently agree that the plain neaning of the term
"individual " does not include a corporation. See Budget Service,
804 F.2d at 292 ("[Section 362(h) ] sanctions are not limted to
the relief of an "individual' in the literal sense.") (enphasis
added); Tel -A-Comuni cations, 50 B.R at 254 ("The initial
guestion then is whether or not Congress intended the subsection
(h) sanctions to apply only in favor of individual debtors as the
| anguage of that subsection literally provides.") (enphasis
added) .



partnership, and corporation.” 11 U S C § 101(41). The
Chat eaugay court noted that "[t]hroughout the code, rights and
duties are allocated in sone instances to "individuals' and in
others to "persons' ... [and the] text of ... [the bankruptcy] code
sections denonstrates that Congress used the word "individual'
rather than "person' to nean a natural person."” Chateaugay, 920
F.2d at 184 (citing 11 U.S.C. 88 109 and 101(39)). A bankruptcy
court within this circuit simlarly concluded that "in defining
"person,’ Congress used the word "individual' to distinguish
natural persons fromcorporations and partnerships. Oher sections
of the Bankruptcy Code either nmake the sane distinction or use the
word "individual' in such a way that its only intended neaning

coul d be a natural person."™

In re Georgia Scale Co., 134 B.R 69,
70 (S.D. Ga. 1991).

The Tel - A-Communi cations | ine of cases rely on the | egislative

“The court listed the follow ng exanpl es:

Section 101(9)(A) (i) defines corporation as an
"associ ation having a power or privilege that a private
corporation, but not an individual or a partnershinp,

possess.” Section 101(8) defines "consuner debt" as a
"debt incurred by an individual primarily for a person,
famly, or household purpose.” Section 101(18) defines

"famly farmer” differently if the farnmer is an

"indi vidual or individual and spouse,” 8§ 101(18)(A),
than if the farmer is a "corporation or partnership,”" 8§
101(18)(B). Section 101(31) gives a separate
definition for "insider" if the debtor is an
"individual ," 8§ 101(31)(A), rather than a
"corporation,” 8 101(31)(B). Section 101(44) defines
"railroad" as a "comon carrier ... engaged in the
transportation of individuals ..." Section 101(45)
defines "relative" as an "individual related by
affinity or consanguinity within the third degree as
determ ned by the comon |aw, or individual in a step
or adoptive relationship within such third degree.”

Ceorgia Scale, 134 B.R at 70-71



history of the Bankruptcy Code of 1978 to support a |iberal
definition of the term"individual" to include a corporation. Tel-
A- Conmruni cations, 50 B.R at 254. However, as theChateaugay court
noted, "[8 362(h) ] was added to the code after the rest of the
section was enacted ... Therefore, legislative history and
construction which support broad coverage for the automatic stay
i nposed by 8 362(a) do not necessarily apply to subsection (h),
which deals only wth sanctions for violating the stay."
Chat eaugay, 920 F.2d at 186. Prior to the enactnent of § 362(h),
sanctions for violating the automatic stay were inposed under the
court's contenpt powers pursuant to 8 105(a) which states that a
court "may issue any order, process, or judgnent that is necessary
or appropriate to carry out the provisions of this title." 11
U S.C. § 105(a) (1983); " In re Crysen/Mntenay Energy Co., 902
F.2d 1098, 1104 (2d Cr.1990). Wen enacting 8 362(h) in 1984, "it
is entirely possible that Congress ... chose to expand the renedi es
one step at a tine." Chateaugay 920 F.2d at 186.

Congress may well have thought that individual debtors were
particularly vulnerable to violations of the stay by [those]

who may ... believe that individuals are less likely than
corporations to be aware of their rights under the automatic
stay ... warrant[ing] an explicit code provision to punish

stay violation and conpensate debtors [who are] individuals.
Id. Therefore, in addition to the discretionary renedi es al ready
avai l abl e to both individuals and corporations under 8§ 105, it is
reasonable to infer that Congress enacted 8§ 362(h) to provide

mandatory conpensatory and discretionary punitive damages for

?Section 105(a) was anmended in 1984 by striking the word
"bankruptcy” that preceded "court."” Bankruptcy Anendnments and
Federal Judgeship Act of 1984, Pub.L. No. 98-353, 98 Stat. 333 §
118(1) (1984).



i ndi vi dual debtors only. Unl i ke individuals, corporations are
still Iimted to the discretionary renedies of 8 105. See In re
Pace, 67 F.3d 187, 193 (9th G r.1995) (Damages in the formof costs
and attorney's fees that are not avail able to non-individual under
8§ 362(h) are available under § 105(a) as a sanction for ordinary
civil contenpt); Chat eaugay, 920 F.2d at 186-87 ("For other
debtors [who are not natural persons], contenpt proceedings are the
proper neans of conpensation and puni shnment for willful violations
of the automatic stay."); In re Skinner, 917 F.2d 444, 447 (10th
Cir.1990) (Section 105 provides civil contenpt powers); In re
Walters, 868 F.2d 665, 670 (4th GCir.1989) (recognizing civil
contenpt power under 8§ 105(a)); Georgia Scale, 134 B.R at 73 ("8
362(h) is not an avail able remedy for the corporate debtor ... Such
debtor's renedi es for violations of the automatic stay are provi ded
for pursuant to the court's power of civil contenpt."); Forestry
Products, Inc. v. Hope, 34 B.R 753 (M D. Ga. 1983).

W also note that 8 362(h) was enacted under the "Consuner
Credit Anendnents” section of the Bankruptcy Arendnents and Feder al
Judgeship Act of 1984 which contained a series of neasures
concerning only natural persons. Pub.L. No. 98-353, 98 Stat. 333,
352 (Title Ill, Subtitle A 8 304). Therefore, it is reasonable to
assunme Congress intended 8 362(h) to benefit natural persons only.

O course, we need not determ ne whether Tel - A-Conmuni cati ons
presents a nore persuasive analysis of legislative intent. Even if
we consi dered the Tel - A-Comuni cations al ternative nore appealing,
we may not stray fromthe plain neaning of the term "individual"”

because "[c]ourts are not authorized to rewite a statute because



t hey m ght deemits effects susceptible of inprovenent." Badaracco
v. CI.R, 464 U S. 386, 104 S.C. 756, 78 L.Ed.2d 549 (1984). The
precedi ng analysis is only intended to ensure that interpreting the
term"individual " in 8 362(h) to nean only natural persons does not
present "the rare case[ ] in which literal application of [the]
statute will produce a result denonstrably at odds with the
intention of its drafters.”™ Ron Pair, 489 U S. at 242, 109 S.
at 1031 (enphasis added). Concl udi ng otherwise, we affirm the
district court's holding that Jove is not entitled to relief under
8§ 362(h) because the term "individual" is limted to natural
persons and does not include corporations or other artificial
entities.
IRS Liability for Contenpt

Jove argues that, even if it is not entitled to relief under
11 U S.C. 8§ 362(h), it is entitled to relief under the court's
contenpt powers pursuant to 11 U S.C. 8 105. W agree, and hold
that 8 105 creates a statutory contenpt power in bankruptcy
proceedi ngs, distinct fromthe court's inherent contenpt powers,
for which Congress unequivocally waives sovereign imunity.
A. I nherent and Statutory Contenpt Powers

Before determi ning whether 8§ 105 provides an independent
source of relief for violation of the automatic stay, we nust first
di stingui sh between the court's statutory and inherent contenpt
powers. In a nutshell: Section 105 aside, courts have inherent
contenpt powers in all proceedings, including bankruptcy, to
"achieve the orderly and expeditious disposition of cases.”

Chanbers v. NASCO, Inc., 501 U S. 32, 43, 111 S. . 2123, 2132, 115



L. Ed. 2d 27 (1991). Under 8 105, Congress expressly grants court's
i ndependent statutory powers in bankruptcy proceedings to "carry
out the provisions of" the Bankruptcy Code through "any order
process, or judgnent that is necessary or appropriate.” 11 U S.C.
§ 105(a).

1. Inherent Contenpt Powers—n Chanbers, the Suprenme Court
expl ai ned that courts possess inherent powers which "necessarily
result ... fromthe nature of their institution ... [and] cannot be
di spensed with in a Court, because they are necessary to the
exercise of all other[ ] [powers].” 501 U S at 43, 111 S.C. at
2132. Anong these powers, "it is firmy established that the power
to punish for contenpts is inherent in all courts.” Chanbers, 501
US at 44, 111 S . C. at 2132 (internal quotations omtted);
Shillitani v. United States, 384 U S. 364, 370, 86 S.C. 1531,
1535, 16 L. Ed.2d 622 (1966) ("There can be no question that courts
have i nherent power to enforce conpliance with their |awful orders
through civil contenpt."). W recently affirmed a court's using
its inherent contenpt power to award attorney fees for violating
the automatic stay of 8§ 362(a). In re Moz, 65 F.3d 1567, 1575
(11th G r.1995) (quoting Chanbers, 501 U. S at 49, 111 S.C. at
2129-30). "

W noted that these inherent powers include the contenpt
power as well as

t he power of a federal court to control adm ssion to
its bar, punish parties for contenpt, vacate its own

j udgnment upon proof that a fraud has been perpetrated
upon the court, bar a disruptive crimnal defendant
fromthe court room dismss an action on grounds of
forum non conveni ens, act sua sponte to dism ss a suit
for failure to prosecute, and assess attorney's fees
agai nst counsel .



The Suprene Court made cl ear that these inherent powers arise
i ndependently of any statute or rule, stating:

These powers are governed not by rule or statute but by the
control necessarily vested in courts to manage their own
affairs so as to achieve the orderly and expeditious
di sposition of cases.... W discern no basis for hol ding that
t he sanctioni ng schene of the statute and the rul es di spl aces
the inherent power to inpose sanctions for the bad-faith
conduct described above. These other nechani sns, taken al one
or together, are not substitutes for the inherent power, for
that power is both broader and narrower than other means of
i mposi ng sancti ons. First, where as each of the other
mechani sns reaches only certain individuals or conduct, the
i nherent power extends to a full range of litigation abuses.
At the very |east, the inherent power nust continue to exi st

tofill intheinterstices.... [T]he inherent power of a court
can be invoked even if procedural rules exists which sanction
t he sane conduct.... [A] federal court [is not] forbidden to

sanction bad-faith conduct by neans of the inherent power
si nply because that conduct coul d al so be sancti oned under the
statute or the Rules.

Chanmbers, 501 U S. at 43-50, 111 S. C. at 2132-36 (internal
quotations omtted).

The Chanbers court warned that a court nust "exercise caution
in invoking its inherent power," stating:

Because of their very potency, inherent powers nust be
exercised with restraint and discretion. A primary aspect of
that discretion is the ability to fashion an appropriate
sanction for conduct which abuses the judicial process....
[When there is bad-faith conduct in the course of litigation
t hat coul d be adequat el y sancti oned under the Rul es, the court
ordinarily should rely on the Rules rather than the inherent
power . But if in the inforned discretion of the court,
neither the statute nor the Rules are up to the task, the
court may safely rely on its inherent power.

Id. at 44-45, 50, 111 S.C. at 2132-33, 2136.
2. Statutory Contenpt Powers—-Bistinct from the court's
i nherent powers are statutory contenpt powers that 8 105(a) grants

in the bankruptcy context, stating, "The court may i ssue any order,

Moz, 65 F.3d at 1575 (11th Cr.1995) (citing Chanbers, 501
U S at 43-44, 111 S.Ct. at 2132).



process, or judgnment that is necessary or appropriate to carry out
the provisions of this title." 11 U S.C. § 105(a); see Carver v.
Carver, 954 F.2d 1573, 1578 (11th GCr.), cert. denied, 506 U S.
986, 113 S. Ct. 496, 121 L.Ed.2d 434 (1992); Borg-Warner Acceptance
Corp. v. Hall, 685 F.2d 1306, 1308-09 (11th G r.1982). If the
automatic stay provision is violated, courts generally award
damages under the separate statutory contenpt power of 8§ 105. See,
e.g., Inre Pace, 67 F.3d 187, 193 (9th C r.1995) (Damages in the
formof costs and attorney's fees for willful violations that are
not avail abl e to non-individual under § 362(h) are avail abl e under
8 105(a) as a sanction for ordinary civil contenpt); In re
Chat eaugay, 920 F.2d 183, 186-87 (2d Cir.1990) ("For other debtors
[ who are not natural persons], contenpt proceedings are the proper
means of conpensation and puni shnment for willful violations of the
automatic stay.").

Section 105(a) states "[t]he court may issue any order,
process or judgnment that is necessary or appropriate to carry out
the provisions of this title." 11 U.S.C § 105(a) (enphasis
added). Sovereign imunity aside, 8 105 uses the broad term"any"
whi ch enconpasses all fornms of orders including those that award
nmonetary relief. The term "any" should be given this broad
construction under the "settled ruled that a statute nust, if
possi bl e, be construed in such fashion that every word has sone
operative effect.” United States v. Nordic Village, 503 U S. 30,
36, 112 S. C. 1011, 1015, 117 L.Ed.2d 181 (1992). The broad term

any" is only limted to those orders that are "necessary or

appropriate” to carry out the Bankruptcy Code. Therefore, the



pl ain neaning of 8 105(a) enconpasses any type of order, whether
i njunctive, conpensative or punitive, as long as it is "necessary
or appropriate to carry out the provisions of" the Bankruptcy Code.
See Rice v. United States, 78 F.3d 1144, 1151 (6th Cr.1996). W
must construe 8 105(a) by this plain neaning unless such
construction presents "the rare case[ ] in which Ilitera
application of [the] statute will produce a result denonstrably at
odds with the intention of its drafters.” United States v. Ron
Pair Enterprises, Inc., 489 U S. 235, 242, 109 S.C. 1026, 1031,
103 L. Ed. 2d 290 (1989). There is nothing in the Bankruptcy Code to
i ndicate that, conpared to other renedies, nonetary relief under 8§
105 is particularly not "necessary or appropriate.” Indeed, it is
clear that nonetary relief is "necessary or appropriate"” for
certain violations of the automatic stay. Although we disagree
with the ultimte conclusion of the Tel-A-Communications |ine of
cases, we agree with their underlying prem se that a nonetary
remedy hel ps secure the fundanental protections of the automatic
stay. See In re Tel-A-Comunications Consultants, Inc., 50 B.R
250, 254 (D.Conn.1985). Further, Congress's enacting 8§ 362(h)
clearly shows that it considers nonetary awards "necessary or
appropriate" for certain automatic stay violations. Therefore, we
conclude 8 105(a) grants courts independent statutory powers to
award nonetary and other fornms of relief for automatic stay
violations to the extent such awards are "necessary or appropriate”
to carry out the provisions of the Bankruptcy Code.

B. Waiver of Sovereign Immunity for § 105

Having determined that § 105(a) grants an independent



statutory source for nonetary relief, we nust consider sovereign
i munity. Congress anended § 106 to waive expressly and
unequi vocal | y sovereign i munity under § 105 and ot her sections "to
the extent set forth in this section.” 11 U S. C. 8§ 106(a)(1).
Section 106 expressly extends this waiver to permt a court to
"issue against a governnental wunit ... an order, process, or
j udgnment awardi ng a noney recovery, but not including an award of
puni tive damages.” 11 U S.C. 8§ 106(a)(3). By its plain neaning,
§ 106(a) unequivocal |l y wai ves sovereign inmunity for court-ordered
nonet ary damages under 8 105, although such damages nust not be
punitive. Therefore, we conclude Jove may seek "necessary or
appropriate” nonetary relief under the district court's 8§ 105
statutory powers for IRS violating the automatic stay.
C. IRS in Contenpt Under § 105

When the automatic stay is violated, courts generally find
the violator in contenpt under 11 U S.C. § 105 if the violation is
"Wllful."” See Inre Pace, 67 F.3d 187, 193 (9th G r.1995); Inre
Goodman, 991 F.2d 613, 620 (9th Cir.1993); In re Chateaugay Corp.,
920 F.2d 183, 187 (2d G r.1990); «cf. In re Moz, 65 F.3d 1567,
1575 (11th Cir.1995) ("lInvocation of a court's inherent power
requires a finding of bad faith."). Regarding "w Il fulness,” we
have stated that, "[a]lthough the definition varies somewhat from
context to context, wllfulness generally connotes intentional
action taken wth at Jleast <callous indifference for the
consequences. " Sizzler Famly Steak Houses v. Wstern Sizzlin
Steak House, Inc., 793 F.2d 1529, 1535 (11th G r.1986). O her

circuits find automatic stay violations willful if the violator (1)



knew of the automatic stay and (2) intentionally commtted the
violative act, regardless whether the violator specifically
intended to violate the stay. See Price v. United States, 42 F.3d
1068, 1071 (7th G r.1994) ("A"willful violation" does not require
a specific intent to violate the automatic stay."); Citizens Bank
v. Strumpf, 37 F.3d 155, 159 (4th G r.1994) ("To constitute a
willful act, the creditor need not act with specific intent but
must only commt an intentional act with know edge of the automatic
stay."), rev'd on other grounds, --- US ----, 116 S.C. 286, 133
L. Ed. 2d 258 (1995); Goodnman, 991 F.2d at 618 ("A "wllful
violation' does not require a specific intent to violate the
automatic stay," but only that the defendant knew of the automatic
stay and i ntended the acts that violated the stay); Budget Service
Co. v. Better Hones of Virginia, Inc., 804 F.2d 289, 292-93 (4th
Cir.1986) (WIIful violation where contemor "knew of the pending
petition and intentionally attenpted to repossess the vehicles in
spite of it."). W have simlarly stated that "the focus of the
court's inquiry in civil contenpt proceedings is not on the
subj ective beliefs or intent of the all eged contemmors in conplying
with the order, but whether in fact their conduct conplied with the
order at issue." Howard Johnson Co., Inc. v. Khimani, 892 F.2d
1512, 1516 (11th Cir.1990). The Suprene Court expl ai ned:
The absence of wlfulness does not relieve from civil
contenpt. Civil as distinguished fromcrimnal contenpt is a
sanction to enforce conpliance with an order of the court or
to conpensate for |osses or damamges sustained by reason of
nonconpl i ance. Since the purpose is renedial, it matters not
with what intent the defendant did the prohibited act.
McConb v. Jacksonville Paper Co., 336 U S. 187, 191, 69 S. . 497,

499, 93 L.Ed. 599 (1949).



In this case, the district court stated "[t]here was
absol utely no mal i ce and not hi ng approachi ng "arrogant defi ance' or
reckless disregard ... [a] conputer was, perhaps, not finely
tuned. " In re Jove Engineering, Inc., 171 B.R 387, 394
(N.D. Ala.1994). The court declinedto find IRSin contenpt because
"all the purported violations were i nadvertent and coul d have been
renedied with a phone call."” Jove, 171 B.R at 394. The court
expressly held there were no wllful violations and, "[e]ven if,
technically, there were [willful violations], the circunstances do
not call for punishnent.” 1d. at 395 n. 20. W disagree with the
trial court's holding of no willful violations.

Under the general "willful violation" test used by other
circuits, IRS s conduct was in contenpt because IRS (1) knew the
automatic stay was invoked and (2) intended the actions which
violated the stay. There is no dispute I RS knew t he automati c stay
was i nvoked based on the (i) bankruptcy court's Novenber 6, 1992
noti ce; (ii) Jove's Novenber 18 letter to M. Hibbard; (i)
Jove's Novenber 25 letter to Ms. Hibbard; (iv) Jove's January 7
1993 letter to the IRS Menphis office; (v) Jove's April 5 letter
to the Menphis office; (vi) Jove's April 28 contenpt notion and
(vii) M. Kelly's May 1993 phone call to M. Hibbard. Furt her
there is no dispute IRS intended the actions that violated the
automatic stay, even though no particular IRS enployee may have
specifically intended to violate the stay. These viol ative actions
i ncl ude: (i) Menmphis office's Decenber 21, 1992 "Request for
Payment ;" (ii) Menphis office's March 29, 1993 "Notice of Intent

to Levy—+mmedi ate Response Required;" (iii) April 15 "Notice of



I ntent to Levy—+mmedi at e Response Requi red" and (iv) Ms. Langston's
June 1 on-site visit and threatening note. Therefore, Jove has
made a prim facie showng that IRS willfully violated the
automati c stay. "[Qnce the noving party nmakes a prima facie
showi ng that the court order was viol ated, the burden of production
shifts to the alleged contemmor to show a present inability to
conply that goes beyond a nere assertion of inability.” Howard
Johnson, 892 F.2d at 1516 (internal quotations omtted).

The record indicates that the district court insufficiently
consi dered some of the relevant evidence. Its conclusion that al
purported viol ati ons were inadvertent and coul d have been renedi ed
by a phone call is an insufficient balancing of the circunstances
t hat caused actual and necessary extra expense to the taxpayer.

Jove's attorney laid the basis for cooperation in his Novenber
18, 1992 letter in response to Ms. Hibbard s | etter of Novenber 12,
in which IRS not only acknow edged t he bankruptcy, but acknow edged
Scott's representative status by forwarding to hima copy of its
letter to Jove. Thus I RS could have included at that tinme the
request for a power of attorney that it sent two nonths later, in
January 1993. Al comunications of record between the parties
were in usual witten formuntil My 1993. The first phone call of
record was made by M. Scott to M. Kelly who then called M.
H bbard's office. It is not all that clear that the violations
coul d have been renedied with a phone call fromM. Scott to IRS
This overlooks the effect on IRS, causing the imrediate freeze,
attributable to the fact that there was in place a contenpt

proceedi ng, and that the phone call cane fromthe United States



Attorney's Ofice.

Speaki ng of phone calls, the capability to communicate, in
nost tel ephone systens, works in both directions. Although M.
Kelly did apparently pronptly initiate the freeze as a result of
M. Scott's May 1993 call, I RS was presented wi th several instances
when it could have nmade a phone call itself, at |least during the
period of April 8, 1993, when IRS actually received M. Scott's
power of attorney, and May 17, 1993, yet IRS continued to violate
the stay for over a nonth, which was excessive even if there had
been no conputer. Ms. Langston al so could have made a phone call,
or at |least entered into sone |imted discussion during her visit
of June 1, 1993 adequate enough to have alerted her to the
information that she obtained internally several days later. The
vi ol ations were not "occasional” in this case, but were repeated.

In an operation as large and as generally efficient and
cooperative as the Internal Revenue Service, it is understandable
that many failures of comunication may occur, especially if its
conputer is the culprit. However, that is a problem for IRS,
especially if it is persistent and unrenedi ed. Even if IRS s
problem with equipnment is due entirely to agency budgeting or
| egi slative appropriation, in any event it is not a burden to be
shifted to taxpayer or taxpayer's counsel.

We are not persuaded by IRS s attenpts to avoid responsibility
for its conduct by blamng its conputer system for not properly
"freezing" collection activities and blam ng Jove for not calling
IRS. We are nore persuaded by a recent bankruptcy decision which

simlarly considered IRS violations attributed to known conputer



pr obl ens. In re Flynn, 169 B.R 1007 (S.D.Ga.1994). The Flynn
court found IRS liable for violating the stay because "[IRS s]
failure to correct known, glaring weaknesses in its internal
controls which cause it to repeatedly violate the automatic stay
constitutes bad faith and an arrogant defiance of the majesty of
the Federal Law which has enbodied 11 US. C. 8§ 362 as its
"fundanmental protection' to debtors in bankruptcy.” 1In re Flynn
169 B.R at 1024. At |east one commentator notes that IRS "is a
frequent violator of the automatic stay provisions of the
bankruptcy code"” and "[d]Jue to an uncooperative conputer, the IRS
has not adequately controlled enforcenment actions against tax
debt ors, a shortcomng that has resul ted in  nunmerous
"opportunities' for the RS to appear before the bankruptcy courts
totry and explainits repeated viol ati ons of the bankruptcy code.”
Matthew J. Fischer, The Equal Access to Justice Act-Are the
Bankruptcy Courts Less Equal than O hers?, 92 Mch.L. Rev. 2248,
2250-51 (1994).
Perhaps IRS' s frequent violations ledit to forward to debtors
t he fol l owi ng notice which includes a hotline to report violations:
Occasionally the Service inadvertently levies on or seizes
property of the debtor subsequent to the filing of the
petition for reorganization. If a problem of this kind is
encountered, please call our office imedi ately at (205) 731-
1248. We will attenpt to resolve the matter as expeditiously
as possible. In virtually every case, we can quickly rel ease
the 1evy. Filing a notion to hold the Internal Revenue
Service in contenpt usually delays resolution of the matter
Jove, 171 B.R at 390. This attenpt to burden debtors wth
policing RS s m sconduct is a conplete derogation of the law It

is well settled that "[e]ach party to a court order is responsible

for ensuring its own conpliance with that order and for shoul dering



the cost of conpliance.” Sizzler, 793 F.2d at 1535. Al t hough
whet her Jove could have renedied the violations with a phone cal

may be rel evant in assessi ng damages, such aninquiry is irrelevant
in determining whether IRS is in contenpt for violating the
automatic stay. The relevant inquiry is not whether Jove had the
ability to ensure that IRS conplies with the automatic stay, but
whether IRS had the ability to conply with the automatic stay.
Howard Johnson, 892 F.2d at 1516 (The alleged contemmor mnust
present evidence of "a present inability to conply that goes beyond
a nmere assertion of inability."”) (internal quotations omtted);
Jordan v. WIlson, 851 F.2d 1290, 1291 n. 2 (11th Cir.1988) (Must
denonstrate that "the alleged violator had the ability to conmply
with the order."). In assessing IRS's ability to conply,
"[c]onduct that evinces substantial, but not conplete, conpliance
with the court order may be excused if it was nade as part of a
good faith effort at conpliance.” Howard Johnson, 892 F.2d at
1516. We do not find such a good faith effort where IRS frequently
violates the automatic stay, |IRS knows its conputer system

“ and IRS seeks to

configuration inevitably leads to violations,"
burden debtors wth policing its violations. Therefore, we
conclude the district court abused its discretion by not finding
RS in contenpt under 8 105 for willfully violating the automatic

stay.

“I't appears IRS knew its conputer system woul d inevitably
lead to stay violations, although it did not know for certain
whi ch particul ar debtors would be harned. Though not of equal
fatality, this is akin to shooting a gun into a crowd, aware it
will inevitably injure soneone, although not know ng which
particul ar person will be injured.



D. Sanctions Under 8 105

The purpose of civil contenpt sanctions is to (1) conpensate
t he conpl ai nant for | osses and expenses it incurred because of the
cont enpt uous act, and (2) coerce the contemmor into conplying with
the court order. EEOCv. Guardian Pools, Inc., 828 F.2d 1507, 1515
(11th Cr.1987); Sizzler Famly Steak Houses v. Western Sizzlin
Steak House, Inc., 793 F.2d 1529, 1534 (11th Cr.1986). In this
case, Jove seeks (1) actual out-of-pocket expenses it incurred in
protecting its automatic stay rights and (2) severe nopnetary
sanctions to induce IRS to cease violating the stay.

1. Coercive Sanctions—Fhe district court concluded that "the
ci rcunstances do not call for punishnment” if there were willfu
vi ol ati ons. If the elenments of contenpt exist subject to the
statutory powers of the enforcing court under 11 U.S.C. 8§ 105, the
character of the circunstances is nore properly a function of the
assessnent of sanctions than of the determ nati on whet her there was
a violation, and therefore a contenpt. Sanctions inposed for civil
contenpt to coerce conpliance "cannot be any greater than necessary
to ensure such conpliance” and may not be so excessive as to be
punitive in nature. Citronelle-Mbile Gathering, Inc. v. Watkins,
943 F. 2d 1297, 1304 (11th Gr.1991); Inre Trinity Industries, 876
F.2d 1485, 1493 (11th G r.1989). This distinction between coercive
and punitive sanctions, which serves to distinguish between civil
and crimnal contenpt, is particularly inportant in this case where
Congress expressly declines to waive sovereign inmmunity for
puni tive damages. 11 U.S.C. § 106(a)(3). Unfortunately, there are

few bright lines. International Union v. Bagwell, --- US ----,



---- n. 3, 114 s. . 2552, 2557 n. 3, 129 L.Ed.2d 642 (1994)
(Noting that "[n]unmerous schol ars have criticized as unworkabl e t he
traditional distinction between civil and crimnal contenpt."). In
searching for those bright lines, we are mndful of "the
traditional principlethat the Governnent's consent to be sued nust
be construed strictly in favor of the sovereign.” United States v.
Nordic Village, Inc., 503 U.S. 30, 34, 112 S.Ct. 1011, 1014-15, 117
L. Ed. 2d 181 (1992) (internal quotations omtted).

Sanctions are coercive if they serve the conplai nant rather
t han vi ndi cate sone public interest. Penfield Co. v. Securities &
Exchange Comm ssion, 330 U. S. 585, 590, 67 S.Ct. 918, 921, 91 L. Ed.
1117 (1947). Sanctions are also coercive if the contemmor has the
ability to control the extent of the sanction. See Penfield, 330
US at 590, 67 S.Ct. at 921 ("One who is fined, unless by a day
certain he produces the books, has it in his power to avoid any
penalty. And those who are inprisoned until they obey the order,
"carry the keys of their prison in their own pockets.' "); see
al so Local 28, Sheet Metal Workers' Int'l Ass'n v. EECC, 478 U.S.
421, 444, 106 S.C. 3019, 3033, 92 L.Ed.2d 344 (1986)
("[Pletitioners could purge thenselves of the contenpt by ending
their discrimnatory practices and by achieving the court-ordered
menbership goal; they would then be entitled ... to recover any
noneys remaining in the Fund."); Shillitani v. United States, 384
U.S. 364, 371, 86 S.Ct. 1531, 1536, 16 L.Ed.2d 622 (1966) ("[T]he
justification for <coercive inprisonment as applied to civil
contenpt depends upon the ability of the contemmor to conply with

the court's order."); Southern Railway Co. v. Lanham 403 F.2d



119, 124 (5th G r.1968) (Unconditional fine is punitive in nature
because "[i]t does not permt appellant to purge itself and renove
t he sanction by conpliance with the court's discovery order.").

In discussing the civil and crimnal sanctions for indirect
contenpt (i.e., contenptuous acts that occur out of the court), the
Suprenme Court expl ai ned:

The paradigmatic coercive, civil contenpt sanction ...
i nvol ves confining a contemrmor indefinitely until he conplies
with an affirmative command such as an order to pay alinony,
or to surrender property ordered to be turned over to a
receiver, or to nmake a conveyance.... [T]he contemmor is able
to purge the contenpt and obtain his release by conmtting an
affirmative act, and thus carries the keys of his prison in
hi s own pocket. By contrast, a fixed sentence of inprisonnment
is punitive and crimnal if it is inposed retrospectively for
a conpleted act of disobedience, such that the contemmor
cannot avoid or abbreviate the confinenent through |ater
conpliance.... Wen a contenpt involves the prior conduct of
an isolated, prohibited act, the resulting sanction has no
coercive effect. The defendant is furnished no key, and he
cannot shorten the term by promsing not to repeat the
offense.... \Wiere a fine is not conpensatory, it is civil
only if the contemmor is afforded an opportunity to purge.
Thus, a flat, unconditional fine totaling even as little as
$50 announced after a finding of contenpt is crimnal if the
cont emmor has no subsequent opportunity to reduce or avoid the
fine through conpliance. A close analogy to coercive
inmprisonment is a per diem fine inposed for each day a
contemmor fails to conply with an affirmative court order
Li ke civil inprisonment, such fines exert a constant coercive
pressure, and once the jural command is obeyed, the future,
indefinite, daily fines are purged.

Bagwell, --- U S at ---- - ----, 114 S.C. at 2557-58 (interna
quotations omtted).

While not the exclusive distinctions between coercive and
punitive awards, these considerations, (i) whether the award
directly serves the conplainant rather than public interest and
(ii) whether the contemmor may control the extent of the award,
sufficiently denonstrate that the district court did not abuse its

di scretion by refusing to award sanctions to induce IRS to cease



violating the stay. There is no dispute that I RS has ceased taking
any actions against Jove that would violate the automatic stay.
Jove apparently seeks severe nonetary damages in the form of a
fi xed non-conpensatory fine rather than "a per diem fine inposed
for each day a contemmor fails to conply with an affirmative court
order." Bagwell, --- U S at ----, 114 S .. at 2558. To award a
fixed nonetary sanction to induce RS not to violate the automatic
stay in the future appears punitive because it would serve the
general public interest of protecting the automatic stay nore than
it would serve Jove's particular interest where there is no
indication IRSw |l take any future action agai nst Jove. Mbreover,
such a fixed fine would have no coercive effect because IRS could
not purge itself of the sanction. See Bagwell, --- U S at ----,
114 S.Ct. at 2558 ("[A] flat, unconditional fine totaling even as
little as $50 announced after a finding of contenpt is crimnal if
t he contemmor has no subsequent opportunity to reduce or avoid the
fine through conpliance."). Therefore, we affirm the district
court's denying an award of non-conpensatory, coercive damages.

2. Attorney Fees—+f IRS violates the automatic stay, courts
awarding attorney fees nust consider provisions from three
statutory schenes: the Bankruptcy Code, the Equal Access to
Justice Act ("EAJA"), and the Internal Revenue Code. In
considering these provisions, we are mndful of the fundanenta
principle of statutory construction that, "[w] hen interpreting and
construing two [or nore] acts that affect one particular subject
matter or area, the court nust attenpt to reconcile the acts, if

possi bl e, so as to produce a symetrical whole."” Colunbia Gas Dev.



Corp. v. Federal Energy Regul atory Comm ssion, 651 F.2d 1146, 1158
(5th Gr.1981); see Araya v. MlLelland, 525 F.2d 1194, 1196 (5th
Cir.1976) ("[When possible, statutes should be construed so as not
to be in conflict wwth each other.").

Regarding automatic stay violations, the Bankruptcy Code
provi des two relevant, independent sources for awardi ng attorney
fees, 8 105(a) (discretionary) and 8 362(h) (mandatory), and two
relevant limtations on the sovereign imunity waiver, 8§ 106(a)(3)
(consistency with EAJA costs) and 8 106(a)(4) (consistency with
nonbankruptcy | aw). As discussed, Jove is a corporation which
cannot seek relief under 8§ 362(h), but nmay seek several fornms of
relief under 8 105(a) including attorney fees. Further, Congress's
unequi vocal wai ver of sovereign immnity specifically provides that
an "order or judgnent for costs or fees under this title or the
Federal Rul es of Bankruptcy Procedure agai nst any governnental unit
shal | be consistent with the provisions and limtations of section
2412(d)(2)(A) of title 28 [defining "fees and ot her expenses' under
EAJA]." 11 U.S.C. 8§ 106(a)(3) (enphasis added). Therefore, the
plain neaning of the statute requires an award of attorney fees
under the statutory powers of 8§ 105(a) to be consistent with 8§
2412(d)(2) (A) which defines those "fees and other expenses" that

may be awarded under EAJA *°

®Section 2412(d)(2) (A was recently anmended by § 232(b) (1)
of the Contract with America Advancenent Act of 1996 by striking
"$75" and inserting "$125." Pub.L. No. 104-121, 110 Stat. 847,
863 8 232(b)(1) (Judicial Proceedings under Subtitle C—Equal
Access to Justice Act Amendnents) (enacted March 29, 1996).

Al t hough the issue is not before us, we note that this anmendnment
probably does not apply in this case because 8 233 of the Act
states, "The amendnents nmade by section[ ] ... 322 [sic?] shal
apply to civil actions and adversary adjudi cati ons commenced on



The district court's menorandum supporting its first order
states that "Jove's claimfor attorney fees is made pursuant only
to 11 U S.C. §8 105 and 8§ 362(h). It does not claimfees pursuant
to 26 US. C 8§ 7430." Section 7430 is an Internal Revenue Code
provi si on wai ving sovereign immunity for costs and fees "[i]n any

court proceedi ng which is brought ... against the United States
in connection with the ... collection ... of any tax, interest, or
penalty."” Unlike the EAJA, the §8 106 sovereign i munity waiver is
not limted to proceedings to which 8 7430 does not apply. See 28
US. C 8 2412(e) ("The provisions of this section shall not apply
to any costs, fees, and other expenses in connection with any
proceeding to which section 7430 of the Internal Revenue Code of
1986 applies."). However, the 8 106 waiver does require that

"[t] he enforcenment of any such order, process, or judgnent agai nst

any governnmental wunit shall be consistent wth appropriate
nonbankr uptcy | aw appl i cabl e to such governnmental unit.” 11 U.S. C
or after the date of the enactment of this subtitle.” 110 Stat.

at 864. The pre-anmendnent text of 8§ 2412(d)(2)(A) reads as
fol |l ows:

"fees and ot her expenses"” includes the reasonabl e
expenses of expert w tnesses, the reasonable cost of
any study, analysis, engineering report, test, or
project which is found by the court to be necessary for
the preparation of the party' s case, and reasonable
attorney fees (The amobunt of fees awarded under this
subsection shall be based upon prevailing market rates
for the kind and quality of the services furnished,
except that (i) no expert w tness shall be conpensated
at a rate in excess of the highest rate of conpensation
for expert witnesses paid by the United States; and
(ii) attorney fees shall not be awarded in excess of
$75 per hour unless the court determ nes that an
increase in the cost of living or a special factor,
such as the limted availability of qualified attorneys
for the proceedings involved, justifies a higher fee.).



§ 106(a)(4) (enphasis added). The plain nmeaning of the statute
wai ves sovereign immunity for attorney fees awarded pursuant to the
court's § 105 statutory powers, but such awards must be consi stent
with § 7430. Therefore, we conclude that a district court
exercising its discretion to award attorney fees under 8 105 nust
consider the criteria of § 7430. Cf. In re Cascade Roads, Inc., 34
F.3d 756, 767-69 (9th Cir.1994) (Award of costs and attorneys fees
nmust be made pursuant to 8 7430 because cont enpt proceedi ng agai nst
IRS for violating the automatic stay is "in connection with" the
determ nation and collection of taxes). The district court here
did not address 8 7430 criteria because Jove expressly declined to
seek relief under that code provision. Further, the court did not
address 8 2412(d)(2)(A) because § 106 did not reference that code
provision until it was amended which occurred after the district
court's decision in this case. The district court clearly has
di scretion in assessing the damages under 11 U S.C. 8§ 105, but
since the record does not reflect whether the award i s appropriate
in consideration of all applicable provisions, we nmust remand this
case to the district court to award attorney fees pursuant to 8§
105(a) and consistent with 8§ 7430 and § 2412(d) (2) (A).
Concl usi on

We conclude that we have jurisdiction to review the district
court's order as a "final decision" under 28 US. C § 1291
notwi thstanding the court's remand to the bankruptcy court. W
affirm the district court's conclusion that Jove is not an
"individual" entitled to relief under 11 U . S.C. § 362(h), but Jove

may seek discretionary relief under the statutory powers of 11



US C 8 105(a) which are distinct from the court's inherent
powers. The district court abused its discretion by not finding
RS in contenpt—+RSw lIfully violated the automati c stay because it
knew the automatic stay was in effect and intended the actions
which violated the stay, regardless whether any particular IRS
enpl oyee had the specific intent to violate the stay. The district
court did not abuse its discretion in declining to award severe
nmonet ary sanctions to coerce IRSinto conplying with the automatic
stay because Jove seeks a fixed, wunconditional fine which is
punitive in nature, not nerely coercive, and Congress expressly
declines to waive sovereign imunity for punitive damages. The
court has discretion to award attorney fees under 8§ 105(a), but
such awards nust be consistent with 28 U S.C. 8§ 2412 and 26 U. S.C.
§ 7430. We remand to the district court for further proceedings
consistent with this opinion.

AFFI RVED in part, REVERSED in part, and REMANDED



