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ANDERSOQN, Circuit Judge:

The appellants in this 8 1983 action argue that the district
court erred in denying them summary judgnent on the basis of
qualified immunity. We affirm the district court's denial of
summary judgnent as to one of the appellants, Karen Jurls. we
reverse the district court's order as to the renuaining appel | ants;
we hold that they are entitled to summary judgnment on qualified
i mmuni ty grounds.

On February 17, 1991, the Baldwin County Juvenile Court,
havi ng adjudged David Dolihite in need of supervision, ordered
David conmtted to the Eufaula Adol escent Center ("Eufaula"), a

facility of the Al abama Departnent of Mental Health and Mental



Retardation ("ADVHVR'). David was not admtted to Eufaula until
al nost a year later, on January 13, 1992. He was fifteen years
ol d. Approxi mately seventy days after his arrival at Eufaula,
David hung hinmself. Although he was resuscitated, the injury he
sustained during his suicide attenpt | eft him severely
br ai n- damaged.

Davi d's parents, individually, and David's father, as his next
friend ("the plaintiffs"), brought this 8 1983 action against
various mental health professionals and adm ni strators working for
or under contract with ADVHVR. The indivi dual defendants incl ude:
Bradl ey Mazick, Ph.D., Eufaula's clinical director; Karen Jurls,
a Eufaul a social worker; Andrew McBride, a |licensed psychol ogi st
wi th Eufaul a; Medi cal Mbney Managenent, Inc., a private
corporation under contract with ADVHVWR to provide psychiatric
services to Eufaula; Drs. Robert Maughon ' and Chester Jenkins,
psychiatrists in the enploy of Medical Mney Mnagenent, Inc.;
Ant hony Dykes, Eufaula's director; Emmett Poundstone, ADVHVR
Associ ate Conm ssioner for Mental Health; and Royce King, ADVHWR
Conmi ssi oner .

The Dolihites allege that the defendants violated David's
substantive rights under the due process clause of the Fourteenth

Amendnent set forth in Youngberg v. Roneo, 457 U S. 307, 102 S. C.

'During the course of this litigation, Dr. Maughon died.
After this event, the plaintiffs amended their conplaint
substituting the nane of Mary Fay Videon, the executrix of his
estate for Dr. Maughon's nane. For the sake of sinplicity and
brevity we will refer to Dr. Maughon with the understandi ng that
our holding applies to the now nanmed defendant, Mary Fay Vi deon.



2452, 73 L.Ed.2d 28 (1982),% i.e., his right to reasonably safe
conditions of confinenent, freedom from unreasonable bodily
restraints, and such mnimally adequate training as mght be
required to ensure safety and freedomfromrestraint. 1d. 457 U S.
at 315-17, 102 S.Ct. at 2458-59. Discovery was conpleted. The
defendants all noved for summary judgnent on qualified inmunity
grounds. The district court denied their notions. Dolihite v.
Vi deon, 847 F. Supp. 918 (M D. Al a. 1994). The def endant s-appel | ants

brought this interlocutory appeal. W have jurisdiction. 3

’Al t hough Youngberg involved a civilly conmitted nentally
retarded person, this circuit has interpreted the Youngberg
holding to apply to involuntarily, civilly commtted nental
patients. See, e.g., Woten v. Canpbell, 49 F.3d 696, 701 (11th
Cir.1995) ("In Youngberg..., the Court extended the Estelle
anal ysis hol ding that the substantive conponent of the Fourteenth
Amendnent's Due Process Cl ause requires the state to provide
involuntarily conmtted nmental patients with such services as are
necessary to ensure their "reasonable safety' fromthensel ves and
others."); Rodgers v. Horsley, 39 F.3d 308, 311 (11th Cir.1994)
("I'n Youngberg, the Court created the general |egal principle
t hat persons who are involuntarily commtted to state nental
institutions have a right to safe conditions, freedomfrom bodily
restraint, and a right to mnimal training.")

®Nei t her party chal |l enges our jurisdiction under the recent

Suprene Court opinion, Johnson v. Jones, --- US ----, 115 S . C
2151, 132 L.Ed.2d 238 (1995). After careful review, we conclude
that we have jurisdiction of this appeal. In Johnson, the only

argunment made on appeal by the public official seeking qualified
imunity was that the district court erred in concluding that
there was a genuine issue of fact as to the official's

i nvol venent in the act. The act itself was a violation of
clearly established | aw. The Court noted that this "evidence
insufficiency"” issue was different fromthe qualified i nmunity
issue held to be inmedi ately appealable in Mtchell v. Forsyth,
472 U.S. 511, 105 S. . 2806, 86 L.Ed.2d 411 (1985). Several
"countervailing considerations" persuaded the Court to decline
extending the rule of inmmediate appealability to include
"evidence insufficiency" issues. Johnson, --- US at ----, 115
S.C. at 2158.

In Ratliff v. DeKalb County, Georgia, 62 F.3d 338 (11lth
Cir.1995), this court addressed an issue simlar to that in
Johnson v. Jones. After accepting jurisdiction and



resolving one claimfor qualified inmunity, the court
addressed the public officials' claimof qualified immunity
with Note 3—Continued respect to Ratliff's claimof gender

di scrimnation. The public officials' only argunent with
respect to this claimof qualified immunity was that the
record did not support any discrimnatory intent on their
part. 1d. at 341. This court, noting that discrimnatory
intent was a necessary el enent of the underlying
constitutional tort, declined to review the district court's
determ nation that there was a genui ne issue of fact as to
whet her appellants acted with discrimnatory intent. Like

t he nonrevi ewabl e i ssue of fact in Johnson—+.e., whether the
appeal ing public official was actually involved in the

al  egedly unconstitutional beating—the issue of fact on
appeal in Ratliff was also a predicate factual elenent of
the underlying constitutional tort. Also |like Johnson,
Ratliff involved an "evidence insufficiency" issue. See

al so, Mastroianni v. Bowers, --- F.3d ----, 1996 W. 17032
(11th G r.1996) ("Insofar as appeals fromdenials of summary
judgment relate to "factual disputes' or "insufficiency of
evidence' regarding plaintiff's claim this court |acks
appellate jurisdiction.”); Babb v. Lake Gty Community
Col I ege, 66 F.3d 270, 272 (11th G r.1995) ("An order

determ ning the existence or non-existence of a triable

i ssue of fact—the sufficiency of the evidence—+s not

i mredi atel y appeal able.").

Unl i ke Johnson and unlike Ratliff, the primry argunent
of each appealing public official in this case is that a
reasonabl e public official could have believed that his or
her actions were lawful, in light of clearly established |aw
and the informati on possessed by each official. Anderson v.
Creighton, 483 U S. 635, 641, 107 S.C. 3034, 3040, 97
L. Ed. 2d 523 (1987). This argunent raises the core qualified
immunity issue and is, therefore, imedi ately appeal abl e
under Mtchell v. Forsyth, 472 U.S. 511, 105 S.Ct. 2806, 86
L. Ed. 2d 411 (1985), and Johnson.

Wth respect to several subissues relating to severa
of the appellants, in order to evaluate the core qualified
immunity issue presented by each appellant, we have
identified precisely the relevant actions of the appell ant
and the relevant information possessed by each, of course,
taking all reasonable inferences in favor of Dolihite. W
are confident we have jurisdiction to do this. Cf. Anderson

v. Ronmero, 72 F.3d 518, ---- (7th G r.1995) ("[The issue] is
whet her in 1992 the constitutional right of a prisoner in
[plaintiff's] position ... to be free fromthe specific acts
that the defendants are alleged to have commtted was
clearly established...."). As is apparent fromthe above

statenment of the core qualified imunity issue, which
st at ement was par aphrased from Anderson, 483 U. S. at 639,



107 S.Ct. at 3039, it is necessary to exam ne the precise
actions of each appellant and the precise information
possessed by each appellant in order to determ ne whether a
reasonabl e public official could have believed that his or
her actions were lawful, in light of clearly established

I aw.

Wth respect to several of the nental health
professionals in the instant case, to determne what lawis
clearly established, we nmust undertake a fact-sensitive
exam nation of controlling case law, particularly G eason v.
Kenp, 891 F.2d 829 (11th G r.1990). W nust then conpare
the facts in such case | aw (which have been determ ned to be
in violation of the Constitution) with the precise actions
and the precise knowl edge of the actors in this case. For
exanpl e, appellant Dr. Jenkins in the instant case is
conparable to the psychiatrist in Geason. Dr. Jenkins
actions, and his know edge at the tinme, nmust be identified
precisely and then conpared to the actions and know edge of
the psychiatrist in Geason. Only if the actions of Dr.
Jenkins, in light of his know edge, are materially simlar
to the actions and know edge of the psychiatrist in Geason
can it be said that he could not have thought that his
actions were lawful. See Lassiter v. Alabama A & M Univ.,
Bd. of Trustees, 28 F.3d 1146, 1150 (11th G r.1994) (en
banc) .

Thus, the identification of the actions and know edge
of each public official is part and parcel of the core
qualified inmmnity issue which is imediately appeal abl e.
This inquiry is distinguished fromthe factual issues found
to be unreviewable in Johnson and Ratliff in at |east two
respects. First, in both Johnson and Ratliff, the issue on
appeal involved a predicate elenment of the underlying
constitutional tort; by contrast, in this case, the issue
we address is the core qualified imunity issue—+.e.,
whet her a reasonable public official could have believed
that his or her actions were lawful in light of clearly
established | aw and the informati on possessed. Second, in
bot h Johnson and Ratliff, the challenge on appeal involved
the sufficiency of the evidence to create a genuine issue of
fact; by contrast, in this case each appealing public
official raises the core qualified immunity issue identified
above.

Qur conclusion that we have jurisdiction to identify
the precise actions and the precise know edge of each
appel lant is supported by the recent Eighth G rcuit decision
in Reece v. G oose, 60 F.3d 487 (8th G r.1995). In Reece,
the court held that it had jurisdiction "to exam ne the
facts as they were known to the governnent official in order
to determ ne whether clearly-established | aw woul d be



violated by his actions,” id. at 489, Note 3—€onti nued
noting that Anderson required acceptance of such
jurisdiction. Numerous other courts appear to have
inplicitly assumed such jurisdiction. See, e.g., Lennon v.
MIller, 66 F.3d 416, 422-26 (2d G r.1995) (undertaking
review of "undisputed facts,"” i.e., record evidence
concerning the facts underlying plaintiff's claim to
determ ne whether police officers' actions were objectively
reasonable); Rodriguez v. Phillips, 66 F.3d 470, 480-81 (2d
Cir.1995) (exam ning circunstances of prison to determ ne
whet her it was objectively reasonable for the official to
believe plaintiff's adm nistrative confinenent did not
violate his constitutional rights); Buonocore v. Harris, 65
F.3d 347, 357 (4th Cr.1995) (noting that, to determ ne
whet her actions violated clearly established | aw, the court
nmust exam ne the facts as alleged by plaintiff); Sanderfer
v. N chols, 62 F.3d 151, 154-55 (6th Cir.1995) (appellate
court itself identified the relevant actions of the public
official, a nurse, in order to evaluate whether she was
deliberately indifferent to a pretrial detainee' s nedial
needs); Prosser v. Ross, 70 F.3d 1005, 1006 (8th Cir.1995)
(noting that the district court failed to indicate what
facts it believed to be in dispute and searching the record
for undi sputed facts, and also noting that the limtation

i nposed by Johnson "will sonetinmes make it difficult to
determ ne whether jurisdiction exists because deci ding

whet her an officer is entitled to qualified imunity
requires a "fact-intensive' inquiry"). W have found no
contrary authority.

Even if we are incorrect in our conclusion that the
identification of the precise acts and know edge of each
appealing public official is part and parcel of the core
qualified inmmnity issue, we are satisfied that it would be
"inextricably intertwined" with the core issue, and thus
woul d be within our pendent appellate jurisdiction. See
Swint v. Chanbers County Conmn., 514 U.S. ----, ----, 115
S.C. 1203, 1212, 131 L.Ed.2d 60 (1995) (al so suggesting
t hat pendent issue jurisdiction may exist where review of
t he pendent issue is necessary to ensure a neani ngful review
of the qualified imunity issue); Johnson, --- U S at ----
, 115 S.Ct. at 2159 (suggesting that pendent issue
jurisdiction of even evidence insufficiency issues may
exi st). Wen an appealing public official presents the core
qualified inmmnity issue, we believe that we have pendent
appel late jurisdiction of other issues presented by such
official if the other issues are "inextricably intertw ned"
with the core issue. See Blue v. Koren, --- F.3d ----, ----
n. 6, 1995 W. 759536 (2d Cir.1995) (finding that the
district court's ruling that a genuine issue of materi al
fact remained with respect to the qualified inmunity issue
is reviewabl e under the court's pendant jurisdiction where



Mtchell v. Forsyth, 472 U. S. 511, 525-28, 105 S.Ct. 2806, 2815-16,

it isintertwwned with the constitutional claimand is
necessary for a neaningful review of whether the district
court applied the appropriate standard). Every circuit to
address Swint 's reference to "inextricably intertw ned"

i ssues has concl uded that such pendent jurisdiction exists.
See, e.g., Kincade v. Cty of Blue Springs, 64 F.3d 389,
394-95 (8th Cr.1995); Kaluczky v. Gty of Wite Plains, 57
F.3d 202, 206-07 (2d Cir.1995); More v. Cty of Wnnewood,
57 F.3d 924, 930 (10th Cr.1995). In this case, even if the
identification of the precise actions and know edge of each
appellant is not part and parcel of the core issue, as we
believe it is, the above discussion conclusively
denonstrates that the issue is "inextricable intertw ned."

I ndeed, it is absolutely necessary to identify precisely the
public official's actions and know edge in order to resolve
the core qualified inmunity issue.

Odinarily, we mght sinply "take as given" the
district court's identification of each appellant's actions
and know edge. See Johnson, --- U. S at ----, 115 S . C. at
2159. However, with respect to the appellants in this case
ot her than Jurls, we cannot conclude that the district
court's identification of the actions and know edge of each
appel  ant was adequate. The Suprene Court in Johnson
acknow edged that in such a circunstance, an appellate court
appropriately would have to undertake such identification.
Id. Cf. Rvera v. Senkowski, 62 F.3d 80, 84-85 (2d
Cir.1995) (exam ning record evidence where district court
failed to articul ate an adequate factual basis upon which it
relied in declining to hold defendants immune fromsuit).
Wth respect to appellant Jurls, our identification of her
actions and know edge is consistent with that of the
district court; in other instances, we have nade the
identification nore precise. Especially in the context of
heal th care professionals providing nedical care, the core
qualified imunity inquiry is exceedingly fact sensitive on
both sides of the coin. On the side of the coin involving
the determ nation of clearly established law, it is
necessary to identify precisely the acts and know edge of
t he conparable actor in controlling cases. On the side of
the coin involving the actions of the appealing public

official, it is necessary, as we have denonstrated, to
identify precisely the actions and know edge of the
appealing public official. As we stated in Lassiter v.

Al abama A & M University, Bd. of Trustees, 28 F.3d 1146,
1150 (11th G r.1994) (en banc), a plaintiff cannot rely upon
general propositions or abstractions to denonstrate a
violation of clearly established |aw, rather, the facts of
the controlling precedent nust be materially simlar to
those in the instant case. Id.



86 L.Ed.2d 411 (1985).

This opinion will set out the background facts and the
rel evant | aw and then address the entitl enent of each defendant to
qualified immnity. In the sumary judgnent posture of this case,
we take all reasonable factual inferences in favor of the
plaintiffs bel ow. However, the plaintiffs bear the burden of
proof. Wth respect to each appellant, we have taken the rel evant
facts as identified by the district court and suppl enented sane as
necessary to evaluate whether a reasonable public official could
have believed that the actions of each appellant were lawful, in
light of the clearly established law and in Ilight of the
i nformati on possessed by each appel |l ant.

| . BACKGROUND FACTS

In February of 1991, the Baldwn County Juvenile Court

adj udged David Dolihite in need of supervision because of David's

probl emati c behavior at home and at school. *

The court placed
David in the custody of ADVHMR and instructed the Departnent to
return the child to the custody of his parents after he
successfully conpleted the Eufaula program David continued to
reside, for the nost part, with his parents until he was admtted

to Eufaul a on January 13, 1992.°

‘At the time of the adjudication David had no juvenile
convictions or history of drug or alcohol abuse. But by March he
had been adjudged del i nquent because he drew a knife on soneone
at the Boys Home in Robertsdal e where he was sent while waiting
to go to Eufaula. As a result of this incident he was again sent
home. Wen he violated his probation by m sbehaving at school,
he was sent to the Hit Program a Departnent of Youth Services
Programin Mntgonery, Al abana

®The district court opinion indicates he was admitted on
this date in 1991, but this appears to have been a typographi cal



By January 23, 1992, David had been eval uated by three of the
def endant s—br. Maughon, a psychiatrist, Jurls, a social worker, and
McBride, a psychologist.® It was determned through these
eval uations that David had reported having attenpted suicide, ' had
frequent suicidal ideations, was obsessed with witing poetry about

8

death, and had sonme famly history of suicide. Appel | ees al so

contend that behavior described in David' s Baldw n County Mental
Heal t h Departnment evaluation could be construed as psychotic. 9
After his initial Eufaula evaluations, David was assessed as gi vi ng
t he "di agnostic inpression of conduct disorder solitary aggressive
type."

Ten days after David's arrival, the psychiatrist Dr. Jenkins

error.

®According to the record, appellant Mazick, the Eufaul a
clinical director, did not see David at this point.

‘David told Jurls during her initial interview wth himthat
he had attenpted suicide ten tines, that he made his first
gesture in the fourth grade. He also described other attenpts
whi ch had occurred within two years of his arrival at Eufaul a.
However, Jurls appears to have been skeptical about whether these
attenpts ever occurred or at |least the nature of the attenpts.
"There is sone question as to the actual pervasiveness of his
[ suicidal] thoughts and whether or not they appear to be nore
mani pul ative in nature or the result of significant clinical
depression.”™ At |east one suicide threat was docunented in his
Bal dwi n County Mental Health Center Evaluation. David threatened
suicide in March of 1991 in a poem he gave to a former
girlfriend.

®Evi dence in the record bel ow indicates that David's
grandnot her comm tted suicide; however, the portion of David's
Euf aul a record whi ch di scusses the incident gives the inpression
that David's father's grandnother comm tted suicide.

" He denies hallucinations at this tine; however, in a very
det ached manner he describes |looking in the mrror and seeing no
reflection, seeing hands beckoning himand seeing the ghost of
sonmeone killed in a car weck."



and appellants MBride and Jurls became nenbers of David's
treatment teamand, as such, signed David' s nmaster treatnent plan.
The treatnent plan noted, anong other things, that David suffered
an active suicidal ideation and gesture problem and it prescribed
weekly, thirty-mnute individual therapy sessions as well as a
weekly forty-five-m nute group session.

Davi d exhi bited self-destructive behavior while at Eufaula,
including making suicidal threats and gestures. The foll ow ng
i ncidents occurred while David was at Eufaul a and are docunented in
his Eufaula record unless otherw se indicated. On January 26,
1992, a nurse treated David for a deep puncture wound in his |left
wist. Davidtold the nurse that he "was going to cut his armoff
and kill hinmself." David was placed on continuous observation
i.e., one-on-one observation, until the next day when Jurls, after
conpleting a suicide assessnent, noved him to close observation

wi t h one- hour checks.'°

On t he suicide assessnent form Jurls noted
that David's famly did not have know edge of David's past suicide
attenpts and that David' s self-reported past gestures could not be
confirnmed. In David's Progress Notes, Jurls indicated that his
reported suicidal thoughts were intermttent and w thout genuine

i ntent.

“The nurse apparently refused to give hi mnedication for
pain. 1In his Progress Notes Jurls wote, "He clainmed to be upset
because Nursing Services did not provide treatnment to a snal
puncture on his hand."” In her suicide assessnent of David
conducted the followi ng day, Jurls wote: "I interviewed himon
1/ 27/ 92 and he appeared nondepressed and denied all suicidal
i deation. He was verbal and animated. David did admt to being
frustrated 1/26/92 10: 30 pm and reported hinself to having only a
fleeting thought of suicide." She then noved himfrom continuous
observation to cl ose observation status and indicated that he was
to be checked every hour.



In David's Progress Notes dated February 4, Jurls indicated
that David had presented as extrenely irrational during the
previ ous week; she added that he was not out of touch wth
reality. On the afternoon of that day, David injured hinself,
creating an ul cer one centineter in dianeter on his left wist. On
February 13, a staff nenber reported that David wote with a rock
on the security screen over his window, "OCh, God | want to die,
pl ease take me or 1'Il commt suicide, Death, Suicide are the facts
of life." David was given work restitution for his behavior but no
additional therapeutic intervention, nor was he prescribed any
medi cati ons, and no suicide assessnment formwas conpleted. ™

On February 18, David was talking to hinself and advised a
nurse that he was talking "to a friend who told himwhat to do."
On February 24, a staff nenber found David sitting on the floor in
his room beside the figure of a star he had nmade of salt, cutting
into a sore on the back of his wist with his belt buckle, and
allowing blood to drip onto the star. David told the staff nmenber
he was a devil -worshipper. David later that day wote the staff
menber a note which indicated that he was not tal king because the
devil told him not to. On March 2, Jurls indicated in David's
Progress Notes that he continued to enjoy the "shock val ue" of
tal ki ng about sui ci de.

On March 8 at about 2:45 p.m, David cut his armw th a piece

of netal. A staff menber described the incident in David's

Y'n Jurls' affidavit, she said that she perforned a
suicidal risk assessnent and that David denied suicidal intent;
however, there is no suicide assessment formin record with
respect to this incident.



Progress Notes: "When | arrived in the dormhe was standing in the
bat hroomand his left armin the sink and the HO runni ng, bl eeding
profusely froma cut to his left arm..." David was taken to the
enmergency room The cut required ten stitches and, as indicated by
Jurls on David's suicide assessnent form was "fairly |l ethal due to
vertical, wide cut and possibility of |oss of excessive blood."
Around 4:45 p.m the sane day, David renoved the sutures with
his teeth. He told the Eufaula nurse that "he was going to kil

hi msel f and he was not going to have sutures put in" and "would

renove themagain." The nurse notified Dr. Jenkins about David's
behavi or. Over the phone, Dr. Jenkins prescribed 25 ng of
Vistaril, a tranquilizer, and authorized the wuse of soft

restraints. David was taken to the enmergency room again. Jurls
ordered David placed on continuous, i.e., constant, observation.
The next day Jurls conpleted a suicide assessnment form on
Davi d. According to her notes, David denied suicidal intent,
psychotic synptons, and feelings of depression, but admtted
self-injurious thoughts due to problens with peers. Al t hough
David' s act of cutting hinself and pulling his sutures out on March
8 was apparently determned to be a suicidal gesture or attenpt,
Davi d was never seen by the psychiatrists or by Dr. Mazi ck nor was

his treatment plan altered.'* However, Jurls did change his status

2The affidavits of John Fow er and Billy Kirby, two of
David's fellow Eufaul a residents, also indicate that David was
pl aced in seclusion for renoving his sutures. Hi s records
i ndi cate that he was secluded on March 9, but for failure to
follow staff instructions.

This is not the only incident for which David was
secluded. Before his injury, David was sent to seclusion
for a total of about 14 hours. It was apparently common



to cl ose observation with fifteen m nute checks. Thereafter, his
observation status was not changed again until the norning of March
24.

On March 15, David was secluded for "failure to follow rul es,
bl eeding on walls and defecating on floor"” in the tine-out room
Once secluded, David continued to spit blood on the walls of the
secl usi on area.

On March 18, David stuck a pencil in his wound of March 8. He
was again taken to the energency room Dr. N xon, having treated
David twice for his self-inflicted wound of March 8, requested
Davi d be evaluated by a psychiatrist. She wote, "This child MJST

be eval uated for anti-psychotic nedication. "

Jurls arranged for
David to see Dr. Jenkins the next day.

Dr. Jenkins exam ned David on March 19. His notes in David's
records state only the follow ng: "This young man has been
engaging in self-destructive behavior. Case reviewed wth

t herapi st and nurse. No current or past evidence of psychosis

practice at Eufaula to place a disruptive child in various
forms of confinement, the mlder version being dorm
restriction which apparently neant that a child could not

| eave his dormtory or his dormroomexcept to attend
classes or neals. Staff nenbers could al so place children
in "time-out” which required children be confined in a
particular roomw th a staff nmenber checking on them every
fifteen mnutes. During his tine at Eufaula, David was kept
in time-out for approximately 70 hours. Seclusion was a
nore serious confinenment, an extrene neasure. Residents at
Euf aul a were apparently secluded individually in a building
separate fromthe dormtories in one of three small roons
resenbl ant of bare jail cells with concrete floors, no
furniture and no heat.

Dr. Nixon noted in David's file that the March 18 incident
was the third episode of self-mutilation which had cone to her
attention (including the renoval of his March 8 stitches).



(%S alert, oriented. Thought orderly. Affect indifferent.
Menory and intellect intact. This difficulty seens behavioral. "I
think I nessed up and may be a little bit crazy." " There is no
further indication in the record of what sort of assessnment or
exam nations were conpleted to render this conclusion. David's
treatnment plan was not altered.

On Saturday, March 21, at 9:25 p.m, a staff nenber ordered
David placed in seclusion after David destroyed facility property,
threatened to cut hinself with a piece of glass, and stated he was
going to hurt hinself if he got the chance.' Wile in seclusion,
David beat his head on a wall, cursed |loudly and was descri bed as
"totally out of control." The nurse on duty notified Dr. Maughon
over the phone about David's behavior. Dr. Maughon instructed the
nurse to adm nister 50 ng of Vistaril

On Sunday, March 22, around 9:30 p.m, a nental health worker
restricted David to the time-out room for destroying facility
property.®™ According to the time-out records conpleted by nental
health worker Allen Forte, David attenpted to hang hinself at 9:35
p.m At 9:40 p.m David was placed in seclusion. According to the
defendants, Forte did not inform his shift supervisor of this

incident, and the supervisor made no nention of it in his shift

“The social worker on duty stated in David's Progress Notes
that David was secluded for failing to follow staff’'s directions,
threatening to do harmto hinself, inciting a racial riot, and
causing disruption to therapeutic environment.

“David had torn his closet door off its hinges and had
knocked a hole init. David told the worker that he had nood
swings and felt |ike destroying sonething.



report.*® There is no evidence that the hanging incident was
mentioned in the shift report or that the clinical staff discussed
it at their March 23, norning neeting.

On Tuesday, March 24, at 8:45 a.m, Jurls nmet with David. The
Progress Notes indicate that the two of themdi scussed t he previous
weekend, specifically David's destruction of property and
aggression. Neither in the Progress Notes thensel ves nor el sewhere
in David's record is it docunented that Jurls knew about the
weekend hanging attenpt.” At that neeting she told David that the
treatment teamhad nmet the previ ous norning and had deci ded to give
David three days dormrestriction due to his behavior.

Her Progress Notes of March 24 also indicate that she had | eft
instructions for the dormstaff to take David of f cl ose observati on
status on the norning of March 21 if March 20 had been uneventful .
According to the Progress Notes, the dorm staff did not receive
that order. Jurls renewed the order effective 1:20 p.m on March
24.

Al t hough David's records do not reveal that Jurls knew of the
attenpted hanging, the plaintiffs presented evidence that Jurls did
know about the incident. A former Eufaula resident, John Fow er,

signed an affidavit stating:

®The secl usion order indicated that the reasons for
secl usion were David's physical aggression toward staff and his
attenpt to pull down a light fixture out of the ceiling. Sanuel
Denson, anot her nental health worker, rather than Allen Forte
filled out the seclusion form

YJurls did wite in David's Progress Notes of March 24,
that he "continue[d] to resort to self-injurious behavior when
angered or frustrated” but this m ght have referred to his
behavi or of March 19 (sticking the pencil in his wist wound) or
hi s behavior of March 21 (threatening to cut hinself).



| was in the time-out roomon March 22, 1992.... David did
try to hang hinself. M. Jurls knew this because the next
day, David and | talked with Ms. Jurls about it. M. Jurls
spoke to both of us together about David trying to hang
hi nsel f the night before. She knew David had tried to hang
hi msel f and she confronted us together about it and David
admtted it in her presence and in ny presence.

At 3:30 p.m on Mirch 24, after David went off close
observation, Dr. Mazick and David had a short discussion ' during
which Dr. Mazi ck, apparently not cogni zant of Davi d' s
sel f-injurious behavior of the previous weekend, tol d David that he
had not engaged in self-injurious behavior for several days and
that he "did not see that [David] needed to remain on close
observation."

Shortly afterwards, at 4:10 p.m, David was found hanging in
his dormtory room closet by a shoestring. Enmergency CPR was
performed and David was resuscitated. He was then sent to
Children's Hospital in Birm nghamwhere it was determ ned that he
suffered severe hypoxic brain damage. According to the district
court, as of March, 1994, David remained in serious condition and
functioned at the level of a three-year ol d.

The record reflects that during David s seventy days at
Euf aul a, he received three and one half hours of individual therapy
with Jurls, a social worker, and six hours of group therapy. He
was secluded for a period of fourteen hours, on dormrestriction

for ten days, and in tine-out for sixty-four hours. He was only

seen by a psychiatrist tw ce, once upon adm ssion and again on

®According to Mazick's affidavit, David expressed an
interest in speaking with Mazick in a seem ngly chance encounter
whi ch occurred while David was in the hall outside Jurls' office.



March 19. Dr. Mazick, the staff's Ph.D. psychol ogi st, saw David
briefly on March 24.

In the affidavits of Billy Kirby and John Fow er, as well as
the testinony of Allen Forte, the plaintiffs presented evidence
that at Eufaula there was gang activity, violence between
residents, and abuse by the staff. John Fow er stated that David
canme to his roomonce to hide fromgang nenbers, that he told Jurls
t hat gang nmenbers were threatening David, and that staff all owed
gang nmenbers to m streat other residents. He also clained that the
Eufaul a staff hit and cursed at the residents,® that he had seen
staff nmenbers hit David and anot her resi dent on nunmerous occasi ons,
and that he personally told Dykes, Jurls, and Dr. Mazick about
t hose incidents. He also asserted that staff mnmenbers put the
residents in tinme-out and seclusion for inappropriate reasons. In
sworn testinony, Allen Forte, a forner Eufaul a enpl oyee, testified
that he had seen supervisors strike <children and that a
twel ve-year-ol d resident had been sexually abused tw ce by other
residents.

The appell ees also introduced the Eufaula FY 91-92 Advocacy
Report as evidence that violence was ranpant at Eufaul a. That
report indicated that thirty-three conplaints were filed by
resi dents. However, the report itself does not indicate the
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substance of nore than a few of those conpl aints. The report

“He al so stated that once a staff nember threw Billy Kir by,
anot her resident, down the stairs.

**The report did recount the conplaints behind sone of the
i nvestigations. One resident reported being kicked in the ribs
by anot her resident; another resident reported being hit in the
face by a staff nmenber; a third resident reported that a staff



focuses instead on whether the investigations of those incidents
wer e adequat e. It concluded that they were not and that staff
needed training on how to conduct proper investigations.
I1. DI STRICT COURT'S DECI SI ON

The district court, in denying the defendants' notions for
summary judgnent, stated that under the Ei ghth Amendnent "[i]t is
well settled that state governnents possess "a constitutional
obligation to provide mninmally adequate nedi cal care to those whom
they are punishing by incarceration,' " Dolihite v. Videon, 847
F. Supp. 918, 926 (M D. Ala.1994) (citing Harris v. Thigpen, 941 F. 2d
1495, 1504 (11th G r.1991)). The court noted that persons
subjected to involuntary civil commtnent are " "entitled to nore
consi derate treatnment and conditions of confinenent than crimnals
whose conditions of confinenent are designed to punish.” " 1d.
(citing Youngberg v. Roneo, 457 U S. 307, 322, 102 S.C. 2452
2461, 73 L.Ed.2d 28 (1982)). Thus, the court concluded that Roneo
made it clear that the Fourteenth Amendnent due process
requi renents inposed on state officials who are entrusted to care
for those who have been civilly commtted to state institutions are

considerably nore rigorous than those inposed under the Eighth

menber had threatened to beat himup; a fourth investigation
reveal ed that a resident m ght have been secluded as a neans of
puni shment; and a fifth resident requested a referral to the
nurse for treatnment of an injury but was not seen until the
foll owi ng afternoon. Sone investigation accounts were included
as attachments to the Advocacy Report. In one a resident
reported a nmental health worker hit himin his nouth; another
indicated that a staff nenber had been cursing at the residents;
a third concerned the incident in which a resident reported being
kicked in the ribs by another resident; and, a fourth descri bed
an incident in which a resident reported a bruise on his right
eye.



Amendnent which are applicable to prisoners.” 847 F. Supp. at 926.

The district court, in elucidating the lawto be applied, set
forth the rule established in Ronmeo, which held that "liability may
be inposed only when the decision by the professional is such a
substanti al departure from accepted professional |udgnent,
practice, or standards as to denonstrate that the person
responsi bl e actual |y did not base the decision on such a judgnent."
457 U. S. at 323, 102 S.Ct. at 2462. The district court also cited
the Eleventh Crcuit cases Waldrop v. Evans, 871 F.2d 1030 (11th
Cir.1989), and Greason v. Kenp, 891 F.2d 829 (11th Cr.1990), for
the proposition that it is also well settled that officials in
charge of the care of prison inmates are liable if put on notice of
suicidal tendencies and fail to take reasonable precautions to
prevent sui cide. The court reasoned that this rule would
necessarily apply to those trained to care for enotionally
di sturbed youths given the Romeo rule that due process rights of
the civilly commtted exceed the Eighth Amendnent rights of the
crimnally incarcerated.

Wth respect to Jurls, a social worker and David' s primry
t herapi st, the district court focused on the Fow er affidavit which
i ndi cated that Jurls knew about the March 22 attenpted suicide
The court also concluded that a jury could find that she did in
fact read the portion of David's record which indicated that he had
attenpted to hang hinself. 1d. at 931-32. There being evidence
that she knew of the suicide attenpt of March 22, but failed to
take steps to prevent David fromattenpting suicide, the district

court determned that our precedent under Geason dictated a



conclusion that her actions, taken in the |light nost favorable to
the plaintiffs, would amount to deliberate indifference thus
precl udi ng summary judgnent on qualified inmunity grounds.

The district court denied the other defendants' notions for
summary | udgnent. Al the defendants here appeal that court's
denial of their notion for summary judgnment on qualified inmunity
grounds. We first set forth the appropriate qualified immunity
anal ysis, and then we address the facts and |aw rel evant to each
i ndi vi dual appellant's case.

[11. QUALIFIED | MMUNI TY

The denial of qualified imunity is a question of |aw to be
reviewed de novo. Swint v. Cty of Wadl ey, 51 F.3d 988 (1l1th
Cir.1995). Because this is an appeal fromthe denial of a summary
j udgment notion, we nmust viewthe facts in the |ight nost favorable
to the plaintiff below 1d.

The qualified imunity analysis requires the court to
determne whether a defendant violated clearly established
constitutional law.® |In Harlowv. Fitzgerald, 457 U S. 800, 818,
102 S.&. 2727, 2738, 73 L.Ed.2d 396 (1982), the Supreme Court
explained that qualified inmmunity protects governnent officials
perform ng discretionary functions fromcivil liability if their
conduct vi ol ates no “"clearly est abl i shed statutory or
constitutional rights of which a reasonable person would have

known." |d. 457 U S. at 818, 102 S.Ct. at 2738.

“IThe first step of the analysis is to deternine whether the
officials were acting within their discretionary authority.
Sammons v. Taylor, 967 F.2d 1533, 1539 (11th G r.1992). That the
defendants were acting within their discretionary authority is
uncont ested here.



Qualified immunity is intended to give officials the ability
to anticipate when their conduct may give rise to liability for
damages. Anderson v. Creighton, 483 U. S. 635, 645, 107 S.Ct. 3034,
3042, 97 L.Ed.2d 523 (1987) ("Were [the qualified imunity] rule
is applicable, officials can know that they wll not be held
personally liable as long as their actions are reasonable in |ight
of current Anerican law."). A plaintiff nust establish nore than
broad | egal truisnms; he or she nust denonstrate that the | aw fi xed
the contours of the right so clearly that a reasonable officia
woul d have understood his acts were unlawful. 1d. at 639-640, 107
S.C. at 3039. Thus, "pre-existing law nust dictate, that is,
truly conpel (not just suggest or allow or raise a question about),
t he conclusion for every |ike-situated, reasonabl e gover nnent agent
that what defendant is doing violates federal law in the
ci rcunst ances. " Lassiter v. Alabama A & M University, Bd. of
Trustees, 28 F.3d 1146, 1150 (11th G r.1994) (en banc) (enphasis in
the original). Moreover, officials need not " "be creative or
i magi native in draw ng anal ogi es frompreviously deci ded cases.' "
Id. at 1150 (citations omtted).

In Anderson, the Suprene Court described the qualified
i mmuni ty anal ysi s:

The contours of the right nust be sufficiently clear that a
reasonabl e official would understand that what he is doing

violates that right. This is not to say that an officia
action is protected by qualified imunity unless the very
action in question has previously been held unlawful ... but

it is to say that in the light of pre-existing law the
unl awf ul ness nmust be apparent.

483 U.S. at 640, 107 S.Ct. at 3039 (citations omtted).

Qur courts have applied an objective reasonabl eness test to



qualified inmmunity cases. In each circunstance, taking the facts
knowmn to the particular defendant, "the relevant question on a
nmotion for sunmmary judgnent based on a defense of qualified
imunity is whether a reasonable official could have believed his
or her actions were lawful in light of clearly established | aw and
the information possessed by the official at the tinme the conduct
occurred.” Stewart v. Baldwi n County Bd. of Educ., 908 F.2d 1499,
1503 (11th G r. 1990).

As a general matter, under Ronmeo the involuntarily civilly
commtted have |iberty interests under the due process clause of
t he Fourteenth Anmendnent to safety, freedomfrombodily restraint,
and mnimal |y adequate or reasonable training to further the ends
of safety and freedom from restraint. 457 U.S. 307, 102 S. Ct.
2452, 73 L.Ed.2d 28 (1982). In addition, Romeo established that
the involuntarily civilly commtted were due a higher standard of
care than the crimnally commtted,; persons subjected to
involuntary civil commtnent are "entitled to nore considerate
treatment and conditions of confinenent than crimnals whose
condi tions of confinenent are designed to punish.” 1d. 457 U.S. at
322, 102 S.Ct. at 2461. Thus, it follows from Romeo that, all
ot her circunmstances being the sanme, actions of a nental health
prof essional which would violate a prisoner's Eighth Amendnent

rights would also violate the due process rights of the

involuntarily civilly commtted.? An official violates a
*This hol ding does not require that public officials " "be

creative or imaginative in drawi ng anal ogi es from previously

deci ded cases' " in contravention to Lassiter. Lassiter, 28 F.3d

at 1150. The conclusion is set forth in the plain | anguage of
Ronmeo and requires no anal ogi es.



prisoner's Ei ghth Amendnment rights when the official S
deliberately indifferent to the prisoner's serious nedi cal needs.
Estelle v. Ganbl e, 429 U.S. 97, 97 S. . 285, 50 L.Ed.2d 251
(1976) .

Al t hough Roneo establishes that the involuntarily civilly
comm tted have certain due process rights and that those rights are
at least as extensive as the rights of the crimnally
institutionalized, that broad legal truism is insufficient to
clearly westablish the law for purposes of overcomng the
appel lants' qualified imunity clains in this case.® I n
determ ning whether the appellants in this case are entitled to
qualified imunity, we nust |ook at case | aw which sets forth the
contours of the due process rights recogni zed in Ronmeo. Because,
under Roneo, the due process rights at stake were at |east
equivalent to the conparable Eighth Amendnent rights of the
crimnally commtted, relevant case law in the Ei ghth Amendnent
context also serves to set forth the contours of the due process
rights of the civilly commtted.

W wll address the facts relevant to each individual
appellant in light of the relevant case law. W nust determ ne
whether that law clearly established the conclusion that a
reasonabl e official at the tine of the appellant's actions, know ng
what the appellant knew, would have realized that those acts

violated David's constitutional rights.

“Moreover, in Roneo, the Supreme Court did not decide
whet her the facts of that case would anbunt to a violation of the
plaintiff's due process rights. Rather the Suprene Court
remanded the case for the lower courts to deci de.



| V. THE APPELLANTS

A. Karen Jurls

As David's primary therapist, Eufaula social worker Jurls had
the nost frequent contact with David during his time at Eufaul a.
She conducted a social history on himwhen he was admtted; she
knew he reported having threatened and or attenpted suicide before
his arrival; she was on his treatnent team she was assigned to
counsel him weekly for one half hour and to act as co-therapi st

24 she knew of David's

during his weekly group therapy session
self-injurious or suicidal behavior while at Eufaula; she
conducted the two witten suicide assessnents in the record; she
contacted Dr. Jenkins when it was recommended that David be
eval uated for anti-psychotic nedi cation; and, she maintai ned David
on cl ose observation status for nmuch of his tinme at Eufaul a because
of the various incidents in which David threatened to commt
sui cide or exhibited suicidal gestures. Mst significantly, for
our purposes, the plaintiffs have produced evidence from which a
fact finder could conclude that Jurls knew that David attenpted to
hang hinsel f on March 222° but that she neverthel ess took him of f
of cl ose observation status w thout taking any other neasures to

protect his safety or otherw se neet his nental health care needs.

As the district court indicated, our precedent in G eason, 891

*The record indicates that David's therapy did not occur as
often as prescri bed.

*There is a factual dispute as to whether or not David
attenpted to hang hinself on March 22, and also with respect to
Jurls' know edge thereof. |In the summary judgnment posture of
this case, we take the reasonable factual inferences in favor of
the plaintiffs.



F.2d 829 (11th Cir.1990), is relevant. In Geason, an inmate
conmtted suicide while in the Ceorgia D agnostic and
Cl assification Center ("GDCC'), a Georgi a Departnent of Corrections
facility where the decedent was being held. The decedent's famly
brought a 8§ 1983 action, alleging that the nental health
prof essionals and adm ni strators at the facility were deliberately
indifferent to the decedent's nental health needs in violation of
t he Ei ghth Amendnent. Calvin Brown, the nental health team| eader
in charge of the inmate's (Geason's) care and one of the
defendants in that case, was denied sunmary judgnment on qualified
i munity grounds. Brown knew that while at the facility G eason
had been experiencing feelings of despair and thoughts of suicide
and on one occasion had attenpted to kill hinself by tying
sonmet hing around his throat. This incident had been reported to
Brown wel | before G eason's final suicide, not only by two i nnat es,
but al so by Greason's parents who on a visit to the facility asked
Brown for his help with respect to the problem 1d. at 832 & n. 8.
Neverthel ess, Brown did not notify the staff psychiatrist or put
G eason on suicide watch. The court concluded such conduct
vi ol ated the decedent's Ei ghth Arendnent rights:
The question here is a narrow one: whether Brown's failure to
nmoni t or Greason after havi ng been warned by G eason's parents
and two inmates that Geason had tried to conmt suicide
constituted deliberate indifference.

Where prison personnel directly responsible for inmate
care have know edge that an inmate has attenpted, or even
threatened, suicide, their failure to take steps to prevent
that inmate fromconmtting suicide can anount to deliberate
i ndi fference.

ld. at 835-36 (footnotes omtted). The court affirnmed the district

court's denial of Brown's notion for summary judgnent on qualified



i mmunity grounds concluding "that a reasonable person in Brown's
position would have known that his provision of care constituted
del i berate indifference to G eason's eighth amendnment rights...."
ld. at 836.

The situation in this case is conparable to that of Brown in
G eason. Jurls admits that she knew of David' s history of nenta
illness, i.e., his suicide threats and attenpts or gestures and his
sel f-injurious behavior. If a jury found that she knew of his
self-injurious behavior over the weekend beginning Mirch 21,
especially the attenpted hanging on March 22, Jurls' decision to
take David off of close observation on March 24 presents a
situation conparable to Brown's behavior in G eason. Like Brown in
G eason, Jurls failed to notify any of the psychiatrists or
psychol ogi sts available to her and failed even to continue the
protective neasures already in place for David. Rat her than
protecting David or seeking professional guidance, Jurls' alleged
behavi or actually put David at greater risk of suicide. Thus, her
decision is conparabl e to the deci sion which was held to constitute
del i berate indifference in G eason.

Because the constitutional violation on such facts was clearly
establ i shed in Greason, we conclude that plaintiffs-appell ees have
adduced sufficient evidence to support findings of fact which woul d
constitute a violation by Jurls of <clearly established
constitutional rights. Thus, we affirmthe district court's deni al
of summary judgnment with respect to Jurls.

B. Andrew MBride

McBride, a staff psychol ogist at Eufaula, conducted one of



David's initial evaluations and was on David's treatment team Hi's
primary contact with David appears to have been as co-facilitator
of David' s group therapy sessions. McBride knew about David's
hi story and many of the incidents which occurred while David was at
Euf aul a. The plaintiffs contend that MBride should be liable
because he failed to take action after David' s hanging attenpt.
However, the plaintiffs do not argue that MBride knew about
David's March 22 hanging attenpt.®® Rather, they argue that his
failure to apprise hinself of that information and to take action
to prevent David fromdoing further injury to hinself in |ight of
that information constituted a constitutional violation.

The fact that MBride did not know about the hangi ng attenpt
sets his situation apart from Jurls'. McBride indicated that
during Monday norning conmunity mneetings, the residential staff
woul d report to clinical staff what of inportance happened over the
weekend. The plaintiffs allege that MBride saw the seclusion
report. McBride, however, testified that he read the March 23
Progress Note but was only "inforned" of a seclusion report. The
Progress Notes recorded on March 23 i ndicated that on both March 21
and March 22 Davi d was secluded, in part, for attenpting to do harm
to hinmself. This information is substantially the sane as that

whi ch woul d have been avail abl e had he read the March 21 and March

*The district court's opinion is not clear, but it may have
t hought that MBride knew of the March 22 hanging attenpt. 847
F. Supp. at 933 ("MBride did not performa suicide assessnent on
David at that tinme, despite his awareness of M. Forte's report,
McBride depo. at 28-32...."). However, our careful review of the
deposition reveals no suggestion that MBride knew of the hanging
attenpt; indeed, MBride expressly disavows such know edge. Nor
is there other evidence that MBride knew.



22 seclusion reports. Thus, there is no evidence MBride was
apprised of the hanging attenpt, but he was on notice that David' s
sel f-injurious tendencies persisted through the weekend.

McBride's failure to inquire further and seek out the record
for closer inspection should be considered in light of the fact
that the clinical staff not on duty on weekends apparently
regularly relied on the residential staff to report inportant
incidents occurring on weekends and that neither the residential
staff nor the portion of the record McBride revi ewed i ndi cat ed t hat
David's threats to do harmto hinself involved a hanging attenpt.
Al so, the appellees do not assert that MBride knew about or took
part in the decision to take David off cl ose observation.? W:thout
know edge of the March 22 hanging attenpt and with no apparent role
in the decision to take David off close observation, we cannot
conclude McBride's failure to take action after the weekend of
March 21-22 constituted a violation of clearly established
constitutional law under Geason® or other relevant Eighth or
Fourteenth Anendnent case | aw

Al though the plaintiffs presented as evidence an affidavit

*'The fact that he did take part in putting David on dorm
restriction does not indicate that he took part in the decision
to take David off of close observation status; there is no
indication in the evidence presented and plaintiffs do not allege
that dormrestriction neant that a resident was automatically
t aken off cl ose observati on.

*The actions of Calvin Brown, the mental health team | eader
in Geason, can be distinguished fromMBride' s actions here.
Brown took no nmeasures to protect Geason or to seek appropriate
hel p for Greason. The evidence in the record indicates that, as
far as McBride knew, neasures were being taken to protect David
fromhinself, i.e., David was on cl ose observation status and was
being nonitored every fifteen m nutes.



froman expert which stated that Andrew McBride "failed to neet the
basi ¢ professional standards in the evaluation, assessnment, and
treatnment” of David, the affidavit does not with any specificity
i ndi cate how McBride's evaluation and treatnent of David failed to
nmeet basi c professional standards. A conclusory affidavit of this
nature provides little support for the appellees’ claim

The Dolohites also allege that MBride should be I|iable
because he failed to recormmend that David be transferred to anot her
facility even t hough he consi dered David actively suicidal and knew
that Eufaula's policies did not authorize admtting actively
suicidal patients. See Eufaula Adol escent Center Policy No. 3.47,
Adm ssion Criteria, # 2.E However, no cases hold that a
governnment official's violation of facility or departnment policy,
wi t hout nore, constitutes a constitutional violation. See, e.g.,
Edwards v. G lbert, 867 F.2d 1271, 1276-77 (1l1th GCr.1989),
nodi fied, reh'g denied, Edwards v. Ckal oosa County, 23 F.3d 358
(11th G r.1994). Qur case law does indicate that failing to
transfer or accommodate the serious health needs of a prisoner
could anbunt to a constitutional violation. In Howell v. Evans,
922 F.2d 712, 722-23 (11th G r.1991), vacated as noot, 931 F.2d 711
(11th G r.1991), reinstated by unpublished order as noted, 12 F. 3d
190 (11th G r.1994), this court concluded that a superintendent of
a correctional facility was not entitled to qualified inmunity
under the follow ng facts. The superintendent knew that an i nmate
had an urgent need for a particular type of nedical personnel
After the denial of the superintendent's recommendation that the

i nmate be nedi cally rel eased, the superintendent failed to seek the



needed personnel on his owmn initiative. Instead, he relied on the
medi cal adm nistrator to seek funding for the personnel through the
regul ar budgetary process.

The case at bar is different from Howell. 1In Howell, the
facility nedical staff indicated to the superintendent that the
"prisoner could not be treated under the then current conditions"
of the facility. In the case before us, the record indicates that
t he Eufaul a staff could have treated David. Even the plaintiffs
experts do not contend that Eufaula was not equipped to treat
David. Rather, the expert affidavits sinply point to deficiencies
in the actions of Eufaula's professional personnel.?

We conclude that the facts adduced by appellees fail to show
t hat def endant McBri de viol ated cl earl y-established constitutional
I aw.

C. Medical Mney Mnagenent, Dr. Chester Jenkins, and Dr. Robert
Maughon

1. The Medi cal Money Managenent Contract

Drs. Jenki ns and Maughon were psychi atri sts who, as enpl oyees
of Medi cal Money Managenent, Inc., were under contract with Eufaul a
t o: provi de psychiatric services on a consulting basis, admt
residents, wite initial treatnent plans, determne patients
admtting diagnoses, prescribe nedications, perform nedication
reviews, examne residents before discharge, provide expert
testinmony in court, and provide twenty-four hour call coverage. As

physi ci ans under contract with the state, the psychiatrists were

*For instance, Dr. Abraham Halpern, the plaintiffs
psychi atric expert, concludes that David should have received
psychi atric medication and nore intensive therapy. Both options
were apparently avail abl e at Eufaul a.



state actors subject to liability under § 1983. See West .
Atkins, 487 U S. 42, 55-58, 108 S. Ct. 2250, 2259-60, 101 L. Ed.2d 40
(1988); Ancata v. Prison Health Services, Inc., 769 F.2d 700, 703
(11th Cir.1985). Because they are individuals subject toliability
under 8 1983, the psychiatrists are also entitled to raise
qualified imunity as a defense to liability.

The district court concluded that the psychiatrists, as
menbers of David's treatnment team had broad authority and
inplicitly broad responsibility notwithstanding their allegedly
l[imted duties under the Medical Money Managenent contract.
Dolihite v. Videon, 847 F. Supp. at 930. However, only Dr. Jenkins
was on David's treatnment team and the fact that Dr. Jenkins was on
David's treatnment teamdoes not, in and of itself, indicate that he
had broader responsibilities than those set forth wunder the
contract. Significantly, appellees have not adduced evi dence t hat
the psychiatrists had a duty to follow up on every patient at
Euf aul a. The contract indicates that after a resident was
admtted, the psychiatrists were only obligated to follow up on
patients in order to perform nedication reviews.*

The psychiatrists did have a duty to do intake eval uations,
initial diagnoses and initial treatnment plans and to provide
psychi atric services when consulted. Thus it is incunbent upon us
to exam ne how each psychiatrist perforned when called upon to
fulfill these duties.

2. Dr. Chester Jenkins

%Al t hough both Drs. Maughon and Jenkins prescri bed
Vistaril, a tranquilizer, for David, the plaintiffs do not
contend that that prescription triggered the duty to foll ow up.



a. Facts Relevant to Dr. Jenkins

Dr. Jenkins was the psychiatrist assigned to David's treatnent
team Al though he did not conduct David's initial evaluation or
render the initial diagnosis, Dr. Jenkins signed David' s treatnent
plan in | ate January, 1992. The plan |isted suicidal ideations and
gestures anong David's primary problens and recorded Dr. Maughon's
di agnosi s of "conduct disorder solitary aggressive type." David
next canme to the notice of Dr. Jenkins on March 8, when a Eufaul a
staff nmenber notified hi mby phone that David had purposely cut his
arm stated that he "want[ed] to conmt suicide,” and then
purposefully renoved the stitches fromthe self-inflicted wound.
Over the phone Dr. Jenkins authorized the use of Vistaril, a
tranquilizer, and soft restraints, if necessary. Dr. Jenkins did
not follow up on the incident.

Then on March 18, after David stuck a pencil in the wound of
March 8, Eufaula staff again contacted Dr. Jenkins about David.
That day Dr. Ni xon, the emergency room doctor who had al so treated
David on March 8, indicated enphatically in David' s nmedical records
t hat Davi d needed a psychiatric exanmination.® The next day, March
19, was the first day and the only tine that Dr. Jenkins either saw
David or reviewed David's record. According to Dr. Jenkins, he
spent about one half hour wth David. He conducted a "nental
status exam nation."” Dr. Jenkins' notes of this exam nation, as
recorded in David's record, are cursory. Dr. Jenkins wote that he

had reviewed David's case with David's nurse and therapist, that

*ishe wrote: "MJST be eval uated by Psychiatrist for
anti psychotic nedication...."



David had been engaging in self-destructive behavior, that there
was no current or past evidence of psychosis, that David was
"alert" and "oriented,” that his thought was orderly, his affect
indifferent, and his nmenory and intellect intact. Dr. Jenkins
concluded, "This difficulty seenms to be behavioral."

Al t hough the scope of Dr. Jenkins' March 19 "nental status
exam nation” was not well-developed by the plaintiffs, it is
apparent from Dr. Jenkins' deposition that he formed the opinion
that there was no evidence of clinical depression, delusions, or
psychotic behavi or. It was Dr. Jenkins' opinion that David was
exhi bi ting "non-suicidal self-destructive behavior," i.e., behavior
that was harnful but not l|ife-threatening and behavior for which
t here was sone expl anation. The expl anation was that such behavi or
was i nmpul sive and related to things about which David was angry or
frustrated—+.e., David was using such behavior in a manipul ative
fashion. Dr. Jenkins' ultimte opinion was that there was not a
need for psychotropic drugs and that David's problem was
behavi or al .

b. Allegations Against Dr. Jenkins

The plaintiffs do not allege that Dr. Jenkins took part in the
decision to take David off close observation on March 24 or that
Dr. Jenkins had any contacts with David between the Mirch 19
eval uation and David's March 24 suicide attenpt. The plaintiffs do
all ege that Dr. Jenkins failed to recogni ze David's obvious signs
of clinical depression and bipolar disorder and to diagnose him
accordingly. They contend that David's history of suicide threats

and his famly history of suicide, his increasing episodes of



self-mutilation and nobod sw ngs should have | ed to that diagnosis.
They assert that Dr. Jenkins should have prescribed intense and
| engt hy one-on-one therapy and anti depressant nedi cation for David
and that the failure to do so was a total departure from
pr of essi onal judgnent.

The plaintiffs contend that Dr. Jenkins had the duty to nake
such a di agnosi s and reconmend such treat nent when he was consul t ed
on March 8 and then agai n when he was consulted on March 19. They
also assert that Dr. Jenkins failed to exercise professional
j udgnment when he did not see David on March 8. They argue that on
March 19, when he did see David, he failed to do an in-depth
eval uation or even an in-depth review of the record.® They argue
that an in-depth review of the record woul d have reveal ed evi dence
of David's serious nental illness illustrated by David's March 15
epi sode of bleeding and defecating on the walls of the tinme-out
room as well as other unspecified instances indicating serious
mental illness. The plaintiffs also cite Dr. Jenkins' cursory
notes on the exam nation as evidence that Dr. Jenkins did not do
any testing or in-depth evaluation. Finally, the plaintiffs
contend that Dr. Jenkins also failed to have the Ph.D.
psychol ogi st, Dr. Mazick, see David for nore in-depth testing.

c. Expert Testinony Against Dr. Jenkins

The plaintiffs presented expert nedical testinony. Qur

¥ppparently, both the plaintiffs and Dr. Halpern in his
expert affidavit are confused about which psychiatrist was
involved in the March 19 and March 21 incidents. The defendants
note that Dr. Jenkins, not Dr. Maughon, eval uated David on March
19 and Dr. Maughon, not Dr. Jenkins, prescribed the Vistaril
tranquilizer on March 21.



circuit has indicated that the testinony of nmedi cal experts can aid
the court in determ ning whether qualified immunity is appropriate
where al | egati ons hi nge upon the appropriateness of the actions of
medi cal professionals, including nmental health professionals. See
Howel | v. Evans, 922 F.2d 712, 722-23 (11th G r.1991), vacated as
nmoot, 931 F.2d 711 (11th G r.1991), reinstated by unpublished order
as noted, 12 F.3d 190 (11th Cr.1994); Geason v. Kenp, 891 F.2d
829 (11th G r.1990); Waldrop v. Evans, 871 F.2d 1030 (11th
Cir.1989); Rogers v. Evans, 792 F.2d 1052 (11th G r.1986). Such
expert medi cal testinony, nmaking reference to specific deficiencies
in a defendant's treatnent and specific nedically accepted
standards m ght, in conjunction with the specific facts of a case,
persuade a court that the medical defendant's actions in the case
were clearly as great a departure from appropriate nedica
standards as previous departures found unconstitutional in prior
cases—.e., mght persuade a court that a reasonabl e professiona
in defendant's shoes woul d have known that his chall enged actions
(or inaction) violated plaintiff's constitutional rights.®

The plaintiffs presented the affidavit of Dr. Abraham L.
Hal pern, a certified and practicing psychiatrist. Hs affidavit
states that the psychiatrists' treatnent of David was "a total

departure from professional judgnment, practice or standards such

$However, an expert opinion which is nerely conclusory,
even if couched in the | anguage of the relevant |egal standard,
will be of little assistance to a court. See, e.g., Rogers v.
Evans, 792 F.2d 1052, 1062 n. 9 (11th G r.1986) (approving | ower
court's order striking affidavit of nedical expert where the
affidavit was "phrased in conclusory terns without citing facts"
and concluding that the affidavit was "defective to create a
factual dispute.")



that it cannot be said that their treatnment of David was based on
accepted professional judgnent."” However, Dr. Halpern's affidavit
suffers fromseveral flaws.

First, Dr. Hal pern was not careful to discuss Dr. Maughon and
Dr. Jenkins separately. Instead, Hal pern often referred to "their
treatment” of David. And, when he did discuss themindividually,
Dr. Hal pern confused the two doctors' roles in their treatnent of
David; his affidavit indicates that Dr. Maughon exam ned Davi d on
March 19 and Dr. Jenkins prescribed Vistaril for David on March 21,
when in fact it was Dr. Jenkins who perfornmed the exam nation on
March 19 and Dr. Maughon who received the call on March 21. Al so,
Dr. Hal pern assunes that the psychiatrists under contract wth
Eufaula had a duty to nmanage and follow up on each patient. As
di scussed, supra, Medical Mney Managenent's contract did not cal
for that® nor does any other part of the record indicate that the
consulting arrangement or accepted nedical standards required
nmoni toring and foll owup on any patients aside fromthose patients
recei ving medication.® The ternms of the agreement indicated that
the psychiatrists could depend on the staff nental health
professionals to bring to their attention problens indicating a

need for psychiatric intervention. Finally, Dr. Halpern's

*Rather, the contract required Drs. Maughon and Jenkins to
conduct the initial evaluation, to prescribe nedication, to
follow up on patients receiving nedication, to be available for
consul tation, and to consult on an as-needed basis.

®There is another error in Dr. Halpern's affidavit—as part
of his consideration of the March 19 events, Dr. Hal pern assunes
that the psychiatrist should have called the enmergency room
doctor. There is no substantiation for this claimin his
affidavit or in relevant case |aw



affidavit was not hel pful in establishing the degree to which Dr.
Jenkins had all egedly departed from accepted nedi cal standards.

Dr. Hal pern's affidavit does refer to three incidents which he
suggests indicated a need for nore intensive intervention—the
February 18 incident in which David was found tal king to hinself,
the March 8 incident when David cut hinself and renoved the
sutures, and the March 15 incident when David was bl eeding on the
wal s and defecating on the floor of the tine-out room Dr.
Hal pern expressly labels only one of these incidents as psychotic
behavi or. He does not state why these incidents are so serious as
to require nedication or nore intensive therapy nor does he cite
authority for his conclusory suggestion that any doctor would
recognize these incidents as «calling for nore intrusive
i ntervention. In the last analysis, Dr. Halpern's affidavit is
conclusory and as such is of relatively little value in our
interpretation of the facts of this case. Thus, we are essentially
left with [ittle help fromthe expert in conparing the facts of
this case with binding precedent which sets forth the contours of
our lawin this area.

This is not to say that Dr. Hal pern's concl usi ons are w ong.
Rather it is to say that his affidavit does not aid us in our
qualified immunity analysis. His affidavit is not the kind of tool
whi ch indicates with any specificity the degree to which the doctor
here strayed fromthe real mof accepted professional judgnent. The
fact that Dr. Halpern used the phrase "total departure from
prof essi onal judgnment, practice or standards, such that it cannot

be said that their treatnent of David was based on accepted



prof essi onal judgnment of psychiatric practice" does not foreclose
summary judgnent when qualified i munity has been properly raised.
The affidavit nust help the court to discern whether the purported
departure was so egregious that, in light of the reported cases, a
reasonabl e professional would have recognized that his behavior
amounted to a constitutional violation.

d. Application of Prior Case Law

Qur analysis here wll focus first on the plaintiffs
assertion that Dr. Jenkins failed to adequately assess and treat
David after the March 18 incident when David stuck a pencil in his
March 8 self-inflicted wound. Dr. Jenkins eval uated David on March
19, the day following Dr. Nixon's note in David's record indicating
the need for a psychiatric evaluation for anti-psychotic
medi cati on.

Rel evant to our inquiry into Dr. Jenkins' behavi or on March 19
is the fact that Dr. Jenkins indicates that he reviewed David's
record prior to examining him Thus, taking the facts in the |ight
nost favorable to the plaintiff, Dr. Jenkins would have known of:

1. David's previous suicidal threats and gestures;

2. David' s grandnother's suicide;

3. Dr. Maughon's initial diagnosis of David, "conduct
di sorder, solitary aggressive type;"

4. David' s January 26, 1992, deep possibly self-inflicted
puncture wound to his left wist and his statenent that he was
going to "cut his armoff and kill hinself;"

5. The February 2, 1992, incident when David wote, "GCh, God

| want to die, please take nme or 1'Il commt suicide, Death,



Suicide are the facts of life." on the security screen in his
dormtory room

6. The February 4, 1992, self-inflicted injury to the left
wist and the Progress Note of the sane day indicating that David
had been presenting as irrational;

7. The February 18, 1992, incident when David was talking to
hinself and telling a staff nurse that he was talking "to a friend
who told himwhat to do;"

8. The February 24, 1992, incident when David perfornmed sone
allegedly Satanic ritual in his room inflicted further injury to
left wist, after which he told a nental health worker that the
devil told himnot to speak;

9. The March 8, 1992, incident when David cut his armwth a
pi ece of netal in an apparently suicidal gesture, and after which
he pulled out the stitches and refused new stitches;

10. The March 15, 1992, incident when David bled on the walls
and defecated on the floor of the tine out room and

11. The March 18, 1992, incident when David re-injured his
left wist by sticking pencil in it and was again sent to the
ener gency room

In addition to these facts, Dr. Jenkins woul d have known t hat
Dr. Maughon had not identified a psychosis, that David' s suicida
threats and gesture probl emwere supposedly bei ng addressed during
his weekly therapy sessions, and that David's famly could not
confirm that he had attenpted suicide before comng to Eufaula.

The record also indicates that Jurls questioned whether David



experienced genuine suicidal intent,* and that whenever he was
explicitly asked about it David consistently deni ed havi ng sui ci dal
intent, a specific suicidal plan, or being depressed.

Having set forth the extent of Dr. Jenkins' know edge of
David at the time of the challenged treatnment, we nowturn to this
circuit's prior cases to determ ne whether or not the departure in
this case is as egregious as those cases, or nore so. It is clear
that Dr. Jenkins' departure in this case is not as egregious a
departure as that of the psychiatrist in Geason v. Kenp, 891 F.2d
829 (11th G r.1990). In that case, the psychiatrist—aithout
conducting a nental status exam and w thout reading an inmate's
record—di scontinued the i nnmate's anti depressant nedi cati on. Before
entering prison, the inmte in Geason had been diagnosed as
schi zophrenic with suicidal tendencies and had been treated at a
county nmental health center with anti-depressant nedi cati on because
he had contenpl ated suicide. Both the inmate's forner therapi st at
the county facility as well as a psychiatrist from the Georgia
Depart ment of Human Resources sent |letters or reports reconmendi ng
that the inmate be maintained on his anti-depressant nedication.
Both of these letters were in the inmate's file. The psychiatri st
in Geason di scontinued the nedication wi thout instructing that the
inmate be nonitored for the adverse effects of discontinuing the

medi cati on.

®For instance, at one point she considered his threats to
be for "shock value" and at anot her she questioned "the actual
pervasi veness of his thoughts and whether or not they appear to
be nore mani pulative in nature.” In the first suicide
assessnent, Jurls noted that David's famly did not have
know edge of David's past suicide attenpts and that David's
self-reported past gestures could not be confirned.



Simlarly, the instant facts are not as egregious as those
presented in Rogers v. Evans, 792 F.2d 1052 (11th G r.1986). ¥
There the court concluded that deliberate indifference to nedical
needs mght be established under the circunstances—+.e., a
reasonable jury could find that in response to the justified
criticismof past inappropriate nedical care, the psychiatrist had
sinmply wi thdrawn nedi cal care altogether. 1d. at 1061. The court
also considered the fact that the defendant-psychiatrist had
treated the inmate's psychotic synptons with placebos and the fact
t hat the doctor had used Prolixin, a treatnment which was arguably
grossly inconpetent.

Athird case, Waldrop v. Evans, 871 F.2d 1030 (11th G r. 1989),
preceded G eason and involved the sanme facility and the sane
psychiatrist. 1In that case an inmate pled guilty but nentally il
to armed robbery. Id. at 1032. Wien the inmate arrived at the
Georgi a Diagnostic and Cl assification Center, a Georgi a Depart nment
of Corrections facility, in October of 1984, he had been di agnosed
as mani c depressive and was taking lithium [Id. On Cctober 18,
1984, he was eval uated by the defendant psychiatrist who concl uded
that his psychiatric problens were in rem ssion and withdrew the
dr ugs. Id. at 1034. A staff physician recomended another
i ntervi ew because Wal drop was suffering frominsomia, nightnmares,
and nausea. The psychiatrist saw himagain on Cctober 27, 1984,
but did not place himon nedication. On Novenber 1, 1984, Wal drop

sl ashed his forearm although the psychiatrist was not notified at

¥This case did not address the qualified i munity issue.
Nevertheless, it sets forth binding precedent and as such serves
to elucidate the contours of the lawin this area.



the time. 1d. at 1032, 1034. On Novenber 4, 1984, \Wal dr op gouged
his left eye out and was taken to the hospital. 1d. at 1032. Upon
his return fromthe hospital on Novenber 8, 1984, the psychiatri st

exam ned Wal drop and placed himon two drugs but not on lithium

t he anti depressant drug he had previously been prescribed. 1d. at
1034. The psychiatrist also ordered no enmergency neasures to
protect Wal drop. ld. at 1034. Later, at another facility, the

inmate cut his scrotum losing both testicles, and so severely
damaged his right eye that he lost his sight init. 1d. at 1032.
Pursuant to expert nedical opinion in evidence, the court held that
a jury could reasonably find facts which would rise to the | evel of
a violation of clearly established |aw.

It is fair to say that the self-injurious actions preceding
David's final injury in this case are not conparable to those in
Wl dr op; Wal drop's gouging out his left eye clearly is a nore
serious incident than the nost serious incident in this case prior
to the March 24 hangi ng attenpt, nanely, the March 8 self-inflicted
wound. Valdrop is also different fromthis case in that Waldrop
had pled not guilty but nmentally ill, had been di agnosed as manic
depressive, and placed on lithium an antidepressant drug, al
before com ng under the defendant's care. W are satisfied that
t he def endant - psychi atri st's i nadequat e response to the synptons in
Wal drop are not conparable to Dr. Jenkins' actions in this case.

In summary, we conclude that the facts adduced by plaintiffs

fail to showthat Dr. Jenkins' actions® were such a departure from

¥1f Dr. Jenkins' actions on March 19, at which point he was
privy to several nore incidents of David' s self-destructive and
possi bly psychotic behavior, did not violate clearly established



prof essi onal judgnment that a reasonabl e professional in his shoes
woul d have known that his actions violated David's constitutional
rights. Plaintiffs' nedical expert's testinony fails to establish
t he degree of alleged departure. Plaintiffs have not adduced facts
to denonstrate that Dr. Jenkins' all eged departure from
prof essi onal judgnent was conparable to that previously found to
constitute a violation of constitutional rights.
3. Dr. Maughon

We next address plaintiff's contentions with respect to Dr.
Maughon, the other psychiatrist under contract with Eufaula. Dr.
Maughon's involvenent with David was limted to his initial
evaluation of him on January 23, 1992, and his March 21
prescription of Vistaril over the telephone. Eval uating Dr.
Maughon's actions in light of the facts then knowmn to him it is
clear that he had less information than Dr. Jenkins, and that his
actions are | ess suspect than those of Dr. Jenkins.

Wth respect to the initial evaluation, plaintiffs' expert,
Dr. Hal pern, notes that David had a famly history of suicide, had
made prior suicidal threats and attenpts, and suggests that these
wer e "obvious signs of clinical depression and bipolar disorder."”
Based on the foregoing, Dr. Halpern concludes that Dr. Mughon
"made no attenpt to properly evaluate and treat David for these
obvi ous nental disorders.” This cursory conclusion does not aid
t he appell ees here. First, Dr. Halpern's conclusion that David

shoul d have been evaluated as clinically depressed with bipolar

constitutional rights, it follows that his alleged failure to
take action on March 8 did not violate clearly established
constitutional |aw.



di sorder upon being admtted to Eufaula is supported only by the
fact that David had nmade prior suicide attenpts and threats and
that a famly nenber had conmtted suicide. Dr. Halpern's
affidavit does not set forth any support for his conclusory
statenment that these factors would have led to the diagnosis he
contends is the correct one. Although Dr. Hal pern states that Dr.
Maughon made "no attenpt to properly evaluate and treat David," he
does not describe what sort of evaluation should have been
conduct ed. Nor does Dr. Halpern indicate whether or how the
prescribed treatnent should have been different wupon David' s
adm ttance had he been correctly diagnosed. Second, there are no
i ndi cations that Dr. Hal pern took i nto account when David's threats
were made.* Nor did Dr. Halpern note whether such reports of
attenpts and threats m ght have been, absent evidence of injury or
near injury, manipulative or attention-getting behavior on David's
part as both Jurls' and Dr. Jenkins' notes in David' s record seem
toinply.* Finally, Dr. Halpern's affidavit nmakes no effort to
eval uate the degree to which Dr. Mughon had all egedly departed

from accepted nedi cal standards.

*The social history conducted by Jurls sinply stated that
Davi d had had suicidal thoughts and gestures within the two years
before being admtted to Eufaula. Hi s Baldw n County report
conducted in August of 1991 did indicate that at |east one threat
occurred in March 1991.

“For exanple, Jurls wote on March 2 that David continued
to enjoy the "shock value" of tal king about suicide. The record
seens to indicate that Jurls questioned whet her David had ever
actually attenpted suicide. She noted in the January 27, 1992,
sui ci de assessnment formthat David' s famly had no know edge of
David' s past attenpts and that David' s self-reported gestures
could not be confirnmed. In the sane report she described his
sui ci dal thoughts as w thout genuine intent.



Dr. Maughon's alleged m sdiagnosis is |ess egregious than
that of the psychiatrist in G eason and Wal drop. That psychiatri st
knew t hat nental heal th professionals outside the prison systemhad
previously diagnosed the inmates as suffering from serious
psychiatric conditions and that those outside professionals had
recommended that the inmates remain on previously prescribed
psychiatric nedications. Here the only previous diagnosis
available to Dr. Mughon was the psychol ogical evaluation from
Bal dwi n County Mental Health Center, and it did not set forth any
di agnosis but recommended only that David return to outpatient
counseling and be placed in a residential programif his condition
deteriorated. The evidence indicates that as of January 1992, when
the initial intake was done, no other doctor or psychol ogi st had
suggest ed that David be evaluated for anti-psychotic medication.*
Nor does Dr. Maughon's behavi or appear to be nore egregious than
that of the physician in Rogers v. Evans, 792 F.2d 1052 (11th
Cir.1986), where the doctor was potentially liable for having
wi t hdrawn medi cal care in response to the justified criticisnms of
the inmate's famly and where her use of two different nedications
were called into question.

After the initial assessment conpleted on January 23, Dr.
Maughon was contacted only once nore, on Saturday, March 21. At
that tinme, David had been placed in seclusion after destroying
property and threatening to cut hinself with a piece of glass. He

was beating his head on the wall and cursing loudly. Dr. Mughon

“Dr. Nixon, not a psychiatrist, referred David for
eval uation alnost two nonths after Dr. Maughon's initial
eval uati on of David.



was notified by tel ephone, and prescribed a tranquilizer over the
t el ephone. In evaluating Dr. Maughon's actions under the
circunstances the followng factors are relevant. There is no
evidence that Dr. Maughon reviewed David's record when he was
called on the tel ephone on Saturday, March 21. Thus, we cannot
assune that he had the nore extensive know edge which Dr. Jenkins
had. Mreover, the incident on March 21 about which Dr. Maughon
was consulted was clearly not as serious as the one about which Dr.
Jenkins was consulted.* Finally, Dr. Maughon, like Dr. Jenkins,
could rely on the Eufaula staff to nonitor David's progress.

We readily conclude that plaintiffs have failed to show t hat
Dr. Maughon's actions were such a departure from professiona
judgment that a reasonable professional in his shoes would have
known that his actions violated David' s constitutional rights.
| ndeed, the case against Dr. Maughon's is a fortiori | ess
conpel l'ing than the case agai nst Dr. Jenkins because Dr. Maughon is
charged with | ess know edge and because the particular incident
which triggered his consultation was | ess serious than that which
triggered Dr. Jenkins' eval uation.
D. Bradl ey Mzick, Ph.D

Dr. Mazick, a psychol ogist, was clinical director of Eufaula
during David's tine there. The appellees allege that Dr. Mazick
failed to exercise professional judgnment both as a psychol ogi st

involved with David's care and as clinical director of the facility

**The notes about this incident in David' s record indicate
only that "Dr. Maughon was notified about this resident beating
and banging head on walls and cursing and totally out of
control —He said give Vistaril 50 ng in stat...."



by failing to review David's record, failing to supervise Jurls,
failing to reform Eufaula's seclusion and tinme out policies, and
failing to take nmeasures to prevent the all eged abuse at Eufaul a.
W will first address whether Dr. Mazick's personal treatnent of
David violated David's constitutional rights and then address
whet her Dr. Mazick's alleged failure to discharge his
adm ni strative/supervisory duties anobunted to constitutional
vi ol ati ons.
1. Dr. Mazick's Treatnment of David

The appellees generally contended that Dr. Mzick departed
from the nost basic professional judgnment in his treatnment of
David. They apparently base this allegation on his alleged failure
as a general matter to supervise and to ensure for David the
necessary and essential psychiatric treatnment, and his failure to
see David until two nonths after David was assessed and recogni zed
as having nmade suicidal threats and gestures.

Dr. Mazick had only two personal contacts with David. The
first was shortly after David injured his left wist. Dr. Mzick
secl uded himsonetinme after that incident and asked hi m about his
armat that point. Then Dr. Mzick saw David briefly on March 24
when he had an informal conversation with him* Plaintiffs have
failed to adduce evidence that Dr. Mzick knew that David had
attenpted to hang hinmself on March 22. The record indicates that
he had not seen the March 22 entry nor did he know that David had

®I'n his deposition, Dr. Mazick testified that he saw David
in the hallway and that David requested to speak with him



attenpted to injure hinself on March 21.% The plaintiffs presented
no further evidence fromwhich a fact finder could infer that Dr.
Mazi ck knew of the March 22 hanging attenpt. Although the expert
affidavit asserts that Dr. Mazick's behavior was not based on
prof essi onal judgnent because he failed to reviewthe record, it is
not clear that Dr. Mazick's failure to review the record in this
situation rises to the level of unconstitutionality. First, the
record does not indicate that Dr. Mzick was involved in the

deci sion to take David of f cl ose observation.*

Second, plaintiffs
have not adduced evidence to suggest that Dr. Mazick could not
del egate the responsibility to Jurls and MBride to review
residents' records and to bring relevant information to his
attention. Finally, the affidavit of plaintiffs' expert, upon
which plaintiffs apparently rely to show deficient professiona
supervision, is wholly conclusory and is of little assistance.

We readily conclude that plaintiffs have failed to show t hat
a reasonable professional in Dr. Mazick's shoes would have known
that his actions violated David' s constitutional rights.

2. Dr. Mazick's supervisory duties

The plaintiffs allege that Dr. Mazick's failure to discharge

*“Mazi ck noted that David was due to be off close
observation status because he had been free of self-injurious
behavi or for several days. However, had he | ooked at David's
record, he would have realized that there were two self-injurious
i ncidents over the weekend. Apparently, he was inferring that
such was the case fromDavid' s comments and from Jurls' decision
to take David off close observation.

“*He did indicate after the fact that he told David that he
saw no reason David should not be taken off close observation,
but the record does not show nor do the plaintiffs contend that
he took part in that decision.



his supervisory duties violated clearly established constitutional
| aw and bore a causal relationship to David's injury. It is true
that in sonme situations, supervisors may be held |iable for failing
adequately to train and supervise their subordi nates.
[ Supervisory] liability under section 1983 "nust be based on
sonmething nore than a theory of respondeat superior.
Supervisory liability occurs either when the supervisor
personally participates in the alleged constitutiona
viol ati on or when there is a causal connection between actions
of the supervising official and the alleged constitutiona
deprivation. The causal connection can be established when a
hi story of wi despread abuse puts the responsi bl e supervi sor on
notice of the need to correct the all eged deprivation, and he
fails to do so."
Cross v. Alabama Dep't. of Mental Health & Mental Retardation, 49
F.3d 1490, 1508 (11th G r.1995) (quoting Brown v. Crawford, 906
F.2d 667, 671 (11th Cr.1990)); accord Dean v. Barber, 951 F.2d
1210, 1215 (11th G r.1992) ("[A] supervisor may be held liable
under section 1983 if the supervisor had personal involvenent in
the constitutional deprivation or if a sufficient causal connection
exi sts between the supervisor's conduct and the constitutional
violation."). A supervisor sued in individual capacity is entitled
to qualified imunity unless a reasonabl e supervisor would have
knowmn that his or her actions were wunlawful in [light of
clearly-established |aw and the information possessed. G eason,
891 F.2d at 836-37.

The plaintiffs allege that Dr. Mazick failed to fulfill his
supervisory responsibilities, including his duty to supervise
Jurls, his duty to review David's clinical course on a regular
basis given the fact that he "had know edge of David's suicida
condition® and to nonitor the anount of treatnment David was

getting. The expert affidavit of Dr. Hamlton asserts that Dr.



Mazi ck "shoul d have" reviewed David's clinical course on a regul ar
basis and nonitored Jurls. However, the expert's affidavit
provides no support for his conclusory opinion. Nei t her the
expert's affidavit nor any other evidence adduced by plaintiffs
supports their assunption that it was inproper for Dr. Mazick to
rely on Jurls to bring relevant matters to his attention.

Significantly, Dr. Ham | ton does not address the issue of the
degree to which Dr. Muzick's actions allegedly departed from
accept ed professional standards, and thus does not help plaintiffs
di scharge their heavy burden in that regard. Dr. HamlIton did
suggest that in Al abama only psychiatrists and psychol ogi sts coul d
di agnose nental ill ness. However, neither plaintiffs nor their
expert indicate why, after a psychiatrist's diagnosis was nmade, Dr.
Mazi ck could not rely upon Jurls to bring relevant matters to his
attention.

None of our case law indicates that a supervisor's failure to
monitor an individual patient's progress anounts to deliberate
indifference or failure to exercise professional judgnent. Thus,
even if Dr. Mazick's actions departed in some degree fromaccepted
standards, plaintiffs have failed to carry their burden of
establishing such an egregious departure that a reasonable
professional in Dr. Mazick's shoes would have known that he
violated David's constitutional rights. Dr. Mazick's actions are
not as egregious as the actions of Drs. diver and Duncan, the
medi cal administrators who were denied qualified inmmunity in
G eason. Both doctors were aware of the severe i nadequaci es of the

institution, including the clearly inadequate nunber of



prof essional staff. Both knew that the particular psychiatrist
assigned to the inmate had an excessive burden. Both were aware
that the psychiatri st had disconti nued G eason's nedi cation. Both
were aware of the previous incident, i.e., the Waldrop incident, in
whi ch an inmate had plucked out one of his eyes, severely injured
the other eye, and cut his scrotumlosing both testicles after the
same psychiatrist first discontinued that inmate's psychiatric
nmedi cation and failed to reinstate one of the nedications. See
Wal drop, 871 F.2d at 1032. Thus, G eason does not indicate that
Dr. Mazick's conduct violated the Constitution

Nor are Dr. Mazick's all eged supervisory failures conparable
to those in CGeorge v. MIntosh-WIson, 582 So.2d 1058 (Al a.1991).
In that case a severely nentally retarded patient di ed when he was
| eft unattended and choked on a rubber glove I eft within his reach.
In that case the court concluded that a fact finder could infer
that the admnistrator failed in her duty to dissemnate
information to the non-professional direct-care enpl oyee regardi ng
the patient's dangerous nout hing habit.

The appel | ees al so assert that Dr. Mazick was responsi ble for
the constitutional violations inherent in Eufaula's seclusion
practices, specifically the "i nhuman conditions in building 112" as
well as the manner in which time out and other fornms of
restrictions were used. The appellees allege that these practices
violated the aw set forth in Roneo. Plaintiffs' claimfails both
factually and | egally.

Wth respect to Building 112, appellees cite no evidence that

specifically sets forth that the conditions were inhumane.



Al t hough the appel | ees al |l ege that seclusion in Building 112 had no
t herapeutic effect, none of the docunents they cite support that
concl usi on. Rat her the docunents cited by the appellees nerely
indicate that refornms were necessary with respect to Eufaula's
seclusion and restraint system Nor have plaintiffs presented
expert testinony indicating that the restraints used in Building
112 constituted a failure to exercise professional judgnent.
Plaintiffs' argument with respect to tinme-out and other forns of
restrictions fails for the sane reasons.

Plaintiffs' claimalso fails legally. Aconclusory allegation
t hat the use of Building 112's seclusion facility violated Roneo i s
insufficient, absent precedent that nore clearly sets forth what
form of restraint is violative of Roneo. Although Roneo stated
that the nmentally retarded patient in a state institution did have
aliberty interest in freedomfrombodily restraint, id., 457 U S.
at 316, 102 S.Ct. at 2458, the Court went on to note that that
liberty interest was not absolute. 1d. 457 U S. at 319, 102 S. Ct.
at 2460. Rather the " "liberty interest of the individual' " had
to be balanced with " "the demands of organized society.' " 1d.
457 U.S. at 319, 102 S.Ct. at 2460. Citing Bell v. Wlfish, 441
U S. 520, 540, 99 S. Ct. 1861, 1874, 60 L.Ed.2d 447 (1979), the
Roneo court indicated that while pre-trial detainees, for instance,
coul d not be punished, restraint of pre-trial detainees "reasonably
related to legitimate governnent objectives and not tantanmount to
puni shrent” was upheld. Romeo, 457 U.S. at 319, 102 S.Ct. at 2460.
The Court further indicated that balancing would be left to the

prof essional judgnment of the qualified staff nenbers and that



courts need only nake certain that professional judgnent was
exercised. Finally, the Court in Romeo never indicated that the
restraints used in that case were violative of the patient's due
process rights.* The appellees have not cited other cases which
woul d indicate that the sort of restraint used here would viol ate
David's right to be free frombodily restraint. Plaintiffs have
relied on nerely abstract propositions, which the court in Lassiter
v. Alabama A & M University, Board of Trustees, 28 F.3d 1146, 1150
(11th G r.1994) (en banc), held was clearly insufficient.
Appel l ees also allege Dr. Mazick was responsible for not
t aki ng renedi al actions to halt the beatings and abuse at Eufaul a.
El eventh G rcuit cases have held that admnistrators' failure to
abate violence and abuse may constitute deliberate indifference.
See, e.g., Hale v. Tall apoosa County, 50 F.3d 1579 (11th Cir. 1995)
(where inmate on inmate viol ence was regul ar during overcrowdi ng
and where it was severe enough to require nedical attention and
even hospitalization on occasion); Lavarca v. Turner, 995 F.2d
1526, 1535 (11th Cir.1993), cert. denied, --- U.S. ----, 114 S.Ct.
1189, 127 L.Ed.2d 539 (1994) (where in a prison context unnecessary
pain and suffering standard nmet by "unjustified constant and
unr easonabl e exposure to violence"). However, the evidence
presented by the plaintiffs does not indicate that Dr. Mazi ck was
apprised of an extent of violence and abuse which woul d have put
himon notice that his failure to act in the face of such abuse and

violence would rise to the |level of a constitutional violation.

*I'n Roneo, the patient was physically restrained during
portions of each day through the use of soft restraints which
apparently bound the arns only.



Wth respect to the allegations that abuse was ranpant at
Euf aul a, the appel | ees have presented as evi dence the affidavits of
John Fowler and Billy Kirby as well as the testinmony of Allen
Forte. The affidavit of Kirby did allege that Dr. Mzick knew
about the beatings. Specifically, Kirby stated that he conpl ai ned
to Dr. Mazick that "all of [the residents] were being hit by staff
menbers including ... David ... and lots of others.” However, we
do not believe that this limted information would support a
finding that violence and abuse were so ranpant that failure to
react would constitute a clearly-established constitutional
vi ol ati on. Plaintiffs also presented as evidence of abuse and
vi ol ence the FY 1991-92 Advocacy Mnitoring Report. That report,
for the reasons discussed supra at Part |1, did not provide
sufficient evidence to indicate that physical abuse was such that
ajury could infer that Dr. Mzick knew that the abuse and vi ol ence
were ranpant. The report only concluded that incident
i nvestigations were i nadequate; it only detailed a fewallegations
and none had been substantiated.* Thus, we do not believe that the
case law clearly established that a reasonable professional
possessi ng the know edge that Dr. Mazick had woul d have known t hat
his actions violated David's constitutional rights.

E. Anthony Dykes

YA jury might infer that Dr. Mazick had | earned of the
plight of the resident discussed in Allen Forte's affidavit.
Allen Forte testified that one resident had to be taken to the
hospital twice to be treated for injuries incurred when other
residents sexual ly abused him However, even assum ng Dr. Mazick
knew of these two incidents also, the totality of what he knew
does not create an inference that the episodes of abuse at
Eufaul a rose to the |level discussed in the text.



Ant hony Dykes was the director of the Eufaula Adol escent
Center. Dykes was not trained in psychol ogy, psychiatry, or soci al
work, thus Dykes was not a nental heal th professional.
Nevert hel ess, as an adm ni strator or supervisor, he would be |iable
if he participated in the constitutional violation or if a causal
connection existed between his actions and the constitutional
deprivati on. Cross v. Alabama Dep't. of Mental Health & Menta
Ret ardation, 49 F.3d 1490 (11th G r. 1995).

First, appellees contend that Dykes failed to nake sure David
was free fromunnecessary bodily restraints, i.e., that he all owed
the practice of restraining patients for punitive rather than
t her apeuti c purposes, and that he all owed the use of building 112
for seclusion. For the reasons di scussed above with respect to Dr.
Mazick, this allegation nust fail.

Second, the appellees allege that Dykes failed to make sure
that David did not experience abuse at Eufaula. Although, Kirby's
affidavit asserts that he told Dykes of the beatings children
received at the hands of staff or other residents, this allegation
must fail for the reasons set forth supra in our discussion of this
all egation with respect to Dr. Mazick.

Third, the appellees contend that Dykes violated David's
constitutional rights by failing to make sure conditions at Eufaul a
were safe, anong other things, by failing to renove the bars from
the dormtory closets. W first note that Dykes coul d reasonably
rely on subordinates to ensure that a child who was at risk of
doing harm to hinself would be placed on close or continuous

observation or that other precautionary nmeasures m ght be taken.



More inportantly, we find no case law indicating that Dykes

8 This case is

viol ated clearly established constitutional rights.?
di stingui shable from G eason; there the non-professiona
adm ni strator was hel d | i abl e because he took no corrective action,
notw t hstanding having been specifically put on notice of
particul ar defects or inadequacies in his facility. * Unlike the
situation in Geason, no evidence of earlier incidents of injury
involving the all eged inadequacy, i.e., the bars in the dormtory
cl osets, was presented.

Fourth, the appellees also contend that Dykes failed to make
certain that David had adequat e nedi cal care, specifically adequate
psychiatric care, or adequate individual treatnment as would give
himthe realistic opportunity to be cured or to i nprove his nedi cal
condi tion. However, there is no indication that Dykes knew the
details of David' s history of suicidal threats or gestures or that
Dykes knew about the specific behaviors David exhibited while at
Euf aul a. Mor eover, appellees' conplaints about Dykes in this
regard rely on abstractions, which we readily conclude are

insufficient. See Lassiter, 28 F.3d at 1150.

®I'n Belcher v. Gty of Foley, 30 F.3d 1390 (11th Gir.1994),
this circuit held that it was not clearly established that "a
reasonable jail official, who knew that an inmate coul d hang
himsel f by tying some material to the bars of a jail-cell door
and yet who failed to prevent that possibility, was acting with
deliberate indifference to an inmate's taking of his life." 1d.
at 1399.

“I'n that case, Kenp, the warden of the facility where an
inmate conm tted suicide, knew of particular inadequacies in his
facility but did nothing to correct themand knew a sim | ar
i nci dent had occurred previously but did nothing to investigate
t hat previous incident or prevent it from happening again.

G eason, 891 F.2d at 839-40.



Fifth, the appell ees argue that Dykes took no steps to insure
that Joint Commi ssion on Accreditation of Health Organizations
("JCAHO'"), accreditation was attained as required under the Watt
Consent Decree as anended and approved in Watt v. Wallis, 1986 W
69194, *6 (M D. Al a.1986). W need not address whether a consent
decree can in other circunstances clearly establish the
constitutional |aw, > because we hold in this case that neither the
Consent Decree nor any other precedent clearly established a
constitutional right to JCAHO accreditation. As one of many
remedi al neasures, the Watt Consent Decree required the state
officials "to make all reasonable efforts to achieve ful
accreditation of Alabama's nmental health facilities by the Joint
Comm ssion on the Accreditation of Hospitals...."” 1d. at *6. That
mandat e, however, does not nean that | ack of accreditation is a per
se constitutional violation. Such a proposition would be
anomal ous, and surely is not clearly-established constitutiona
I aw.

Finally, the appellees <contend that Dykes and his
subordi nates exhibited such a degree of indifference to the
policies and procedures that the staff could not have based their
deci si ons on professional judgnments enbodied in the policies. See
George v. MiIntosh-WIlson, 582 So.2d 1058, 1063 (Al a.1991)

("[Plolicy-making admnistrators wuld be Iliable for the

®See Clark v. Evans, 840 F.2d 876, 880 n. 4 (11th
Cir.1988); WIlians v. Bennett, 689 F.2d 1370 (11th G r.1982),
cert. denied, 464 U S. 932, 104 S.C. 335, 78 L.Ed.2d 305 (1983);
Jackson v. M ssissippi, 644 F.2d 1142 (5th Cr. Unit A May 1981).
See also Long v. Norris, 929 F.2d 1111 (6th Cr.), cert. denied
sub nom Jones v. Long, 502 U S. 863, 112 S.C. 187, 116 L.Ed.2d
148 (1991); Geen v. MKaskle, 788 F.2d 1116 (5th G r.1986).



constitutional deprivations caused by their subordinates if they
exhi bited such a degree of indifference to conpliance with their
policies as to denonstrate that they did not base their actual
adm ni strative decisions or actions on the professional judgnents
enbodied in the policy.") However, neither the appellees' expert
affidavit nor other evidence in the record indi cates which policies
were violated as a result of Dykes' failures. ® Nor do appellees
identify the clearly established constitutional rights inplicated
by such policies. W readily conclude that appellees have failed
to establish that these all eged deficiencies on the part of Dykes
violated David's clearly established constitutional rights.
Lassiter, 28 F.3d at 1150.
F. Emmett Poundstone

Emmett Poundstone was ADVHVR Associ ate Conm ssioner for
Mental Heal th. The Eufaula facility was within the scope of
Poundstone's responsibility. Poundstone was not a nental health
professional. The plaintiffs claimthat Poundstone failed to nmake
sure that the Eufaul a staff were trained in suicide assessnent and
in recogni zing suicidal tendencies. W readily conclude that this
claimhas no nerit. \Were an institution is staffed with health
care professionals, includinglicensed psychol ogi sts, psychiatrists
and soci al workers, we know of no cases which indicate that in this
circuit the failure of a state-wide admnistrator to nake

provisions for such training for the nental health care

*Although it is alleged that Eufaula's policy was viol ated
when David was admitted in contravention of the policy agai nst
admtting actively suicidal patients, it is not alleged that
Dykes took part in that decision or that he could be directly
inplicated in that decision.



professionals constitutes a violation of clearly established
constitutional rights.*
As noted in the margin, the remaining clains by plaintiffs
agai nst Poundstone fail for reasons already discussed.*
G Royce King
Royce King was ADVHVR conmmi ssioner. He is not a nental
heal th professional. The appellees allege that King and his

subor di nat es exerci sed such a degree of indifference to conpliance

I n Greason, nunerous failings conbined to persuade the
court to deny qualified immunity to Dr. Duncan, who held the
state-wi de position of Director of Mental Health for the Georgia
Departnment of Corrections. Dr. Duncan was aware of the previous
and very simlar Waldrop incident, was aware that the same
psychiatrist primarily responsible for the Waldrop incident was
the only source of psychiatric care for Greason, was aware that
he coul d not adequately treat all of the inmates requiring nental
health care, was aware that the particular institution nade no
provision at all for nental health treatnment plans, and in
general was aware of the conditions at the institution that
constituted grossly inadequate nental health care. Neverthel ess,
Dr. Duncan failed to take any renedial action. Anobngst the
clainms of Dr. Duncan's deficiencies was a claimsuperficially
simlar to, but actually much different fromthe instant
claim+.e., that Dr. Duncan knew that the institution had no
policies or procedures designed to help the nonprofessional
prison staff and guards recogni ze suicidal tendencies and prevent
suicide attenpts. Not only was that alleged deficiency nerely
one of a nunber of nore serious deficiencies, the instant claim
agai nst Poundstone is not that he knew that Eufaula's provisions
for suicide assessnment were wholly inadequate, but rather that he
nerely failed to ensure that there were policies requiring nore
training. W readily conclude that the G eason precedent is
whol Iy i napposite.

**The plaintiffs contend that Poundstone is not entitled to
summary judgnent because (1) he failed to take nmeasures to stop
t he beating and abuse at Eufaula, (2) he failed to change the
al  egedly unconstitutional seclusion and tine-out policies, and
(3) he failed to ensure that Eufaula acquired JCAHO
accreditation. The first and second allegations fail for the

reasons set forth in Section IV.D., in our discussion of this
claimw th respect to Bradley Mazick. The third claimfails for
the reasons set forth in Section IV.E., in our discussion of this

claimw th respect to Ant hony Dykes.



with the ADVHWR policies that they did not base their actua
adm ni strative decisions on professional judgnent. However, the
appel l ees do not indicate which particular policies King and his
subordi nates ignored. Nor do appellees identify the
clearly-established constitutional rights inplicated by such
policies. Thus, we readily conclude that appellees have failed to
denonstrate a violation of clearly established constitutional
rights. See Lassiter, 28 F.3d at 1150. Appel | ees do neke a
speci fic contention about King's deficiencies with respect to the
Watt Consent Decree, i.e., the failure of Eufaula to acquire JCAHO
accreditation. However, this claimfails for the reasons stated in
Part IV.E., supra. The appellees also allege that King knew that
chil dren were being secluded under inproper conditions and failed
to take action. For the reasons set forth in Part 1V.D., supra,
this argunent also fails.
V. CONCLUSI ON

For the foregoing reasons, we affirm the district court's
deni al of summary judgnent as to Karen Jurls, and we reverse the
court's denial of summary judgnment as to the remai ni ng appel | ants.

AFFI RVED | N PART and REVERSED | N PART.

EDMONDSON, Circuit Judge, dissenting in part and concurring in
the result in part:

A great deal of today's opinion is right. | cannot concur
however, in the decision on Karen Jurls.

I n ny judgnent, when Ms. Jurls in 1992 acted or failed to act,
it was not already clearly established as a matter of [aw that the
rights, under the fourteenth anmendment's due process clause, of

ment al patients involuntarily «civilly commtted to state



institutions would always be the sane as the rights, under the
ei ght h anendnent, of convicts in prisons even if the circunstances
were otherwise simlar. Therefore, | cannot agree that Ms. Jurls
(and every reasonabl e soci al worker in her place) woul d be expected
to know t hat Greason v. Kenp, 891 F.2d 829 (11th G r.1990)—-a prison
case deci ded on eighth anmendnment grounds—l early established as a
matter of |law the rules governing her conduct outside of a prison
and under the fourteenth amendnent.

The difference between a prison and sonme other kind of
institution and the difference between the ei ghth anendnent and t he
fourteenth amendnent's due process cl ause are enough, at |east, to
cloud the question. To apply G eason outside of a prisonis not to
foll ow Greason, but to extend it. | do not believe that nonl awers
must foresee such extensions or forfeit their inmmunity. To ne,
this practice flies in the face of the idea that qualified imunity
protects against personal liability unless the defendant's acts
violated clearly established pre-existing | aw

| know that the Supreme Court in Ronmeo wote anong other
things that persons civilly commtted are "entitled to nore
consi derate treatnment and conditions of confinenent than crimnals
whose condi tions of confinenent are designed to punish."” But those
words are not the holding of Roneo. They explain the Roneo
decision in part: they explain why the "deliberate indifference"
standard used for prisons was not adopted for nental institutions.
But Roneo does not hold that every act that violates the eighth
amendnent rights of a prisoner will doubtlessly violate the due

process rights of those involuntarily civilly commtted to state



institutions. Inny view, this idea is not clearly established as
a matter of |aw now and was not so established in 1992.

| do not say that the Suprene Court's words that | have quoted
are totally wthout significance; they have sone value as
predi ctors. But, | do say the words do not establish law, in
t hensel ves. And, by the way, this Crcuit has al so never held that
the due process rights of nental patients always, at |east, equal
the eighth anmendnent rights of prisoners. Therefore, today's
court's heavy reliance on G eason—an ei ghth anendnent deci si on—as
the case that in 1992 had already clearly established rights
outside of the eighth anendnent’'s prison context seens too shaky.
| cannot go al ong.

For me, G eason, in the light of the words |I have quoted from
Roneo, does suggest that courts might ultimately decide that the
| aw requires nmental health workers outside of prisons to follow or
to exceed the eighth amendnment guidelines. But, in Lassiter, we
said for precedent to suggest sonething about the applicable |aw
was just not enough.

W said the "pre-existing law nust dictate, that is, truly
conpel (not just suggest or allow or raise a question about), the
conclusion for every like-situated, reasonable governnment agent
that what defendant is doing violates federal law in the
ci rcunst ances. " Lassiter v. Alabama A & M University, Bd. of
Trustees, 28 F.3d 1146, 1150 (11th G r.1994) (en banc) (enphasis in
the original).

In 1992, Greason did not (and in ny view, as a matter of |aw,

could not) truly dictate the essential conclusion for Karen Jurls



and those |ike her who were working outside of prisons. | cannot
hold this social worker to a clearer wunderstanding of the
| aw—particularly of the precedential authority of G eason—than |
have.

| dissent fromthe result for Karen Jurls, but concur in the

result otherw se.



