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HATCHETT, Circuit Judge:

Al phonzo Leon W!Ilianms appeals his conviction under the
federal carjacking statute and his twenty-five-year sentence. W
affirm

FACTS

On April 28, 1993, Scott Witehead was driving his pickup
truck in Birmngham Al abama, with Tim Donal dson sitting in the
passenger seat. After noticing a car following them Donal dson
| oaded a pistol that he had previously placed underneath his seat.

Eventual |y, Wi tehead stopped at an intersection. At this
point, the appellant, WIlians, exited the tailing vehicle, and
approached. When WIIlians reached Whitehead' s door, he pointed a
gun inside the truck. In response, Donal dson, fromhis positionin

t he passenger seat, began shooting across Wi tehead and t hrough t he

driver's window, hitting Wllianms. One of Donal dson's shots al so



struck Whitehead in the side of the head.

Wen WIllianms began to retreat, Donaldson noticed that
Wi t ehead was unconscious. He then pushed Wi tehead agai nst the
driver's door and began to operate the truck. As Donal dson started
to speed away, WIllians fired several shots.

Approxi mately twenty-four hours later, Witehead died as a
result of the gunshot wound.

PROCEDURAL HI STORY

On COctober 1, 1993, a federal grand jury in the Northern
District of Alabama returned an indictnment charging Wllians with
one count of attenpted carjacking in violation of 18 U.S.C. 88 2119
and 2.' Before trial, WIlliams filed a notion to exclude any
evi dence concerning Witehead' s death. A magistrate judge
recommended that WIllians's notion be denied, explaining that the
carjacking statute "nmakes the death rel evant because it provides
for hei ghtened punishnent if a death "results' froma carjacking or
attenpted carjacking.... It is not nerely a question of
sentenci ng, but an elenent of the charged offense itself."

Due to this comment in the magistrate judge's report and
recommendati on, the government superseded the indictnment so as to
charge WIlliams with a carjacking "resulting in the death of
Richard "Scott' Witehead.”" WIlians then filed a notion to strike
this added |anguage in the indictnent, or alternatively, to
bifurcate the trial into a guilt phase and a penalty phase.

In granting WIllianms's request for a bifurcated trial, the

'A superseding indictment charged Wllians with a second
count of possessing a firearmas a convicted felon in violation
of 18 U . S.C. 88 922(g) and 924(a)(2).



district court disagreed with the nmagi strate judge, and found that
death is only a sentencing enhancenent feature, not an el enent of
the carjacking statute. The district court, however, agreed with
the magi strate judge that evidence of Whitehead s death woul d be
adm ssible during the guilt phase of the trial. Thus, during the
gui |t phase, the governnent elicited testinony frombDonal dson, over
Wl lians's objection, that Wi tehead was physically | ocated "in the
cenetery. "

After three days of trial, the guilt phase concluded on
January 5, 1994. Before sending the indictnent to the jurors for
their deliberations, the district court redacted the words
"resulting in the death of R chard "Scott' Whitehead" from the
carj acking count. The next day, the jury found WIllians guilty of
carjacking.? The second phase of the trial then conmenced. A
forensic pathol ogist, who testified for the governnent about the
cause of Whitehead' s death, was the only witness during the penalty
phase. After the court charged the jury, it found that a death did
not result fromWIIlians's violation of the carjacking statute.

On March 21, 1994, the district court held a sentencing
heari ng. Applying the United States Sentencing Guidelines to
Wl lians's convictions, the presentence investigation report (PSR
calculated a range of 140 to 175 nonths inprisonment based on a
total offense | evel of twenty-eight and a crimnal history category
of VI. In arriving at the total offense | evel, the PSR added seven
levels pursuant to U S S.G 8§ 2B3.1(b)(2) (A because WIIlians

di scharged a firearmduring the carjacking. WIIlianms objected to

*The jury al so convicted Wllianms on the firearmcount.



this increase, arguing that he only fired shots straight into the
air after Donal dson nmade his escape. Although the district court
recogni zed that WIllians nmay have fired the shots into the air, it
rejected his contention, and accepted the increase. Al so over
WIllians's objection, the district court granted the governnent's
nmotion for an upward departure pursuant to U S S.G 8§ 5K2.1,
expl ai ni ng that "by a preponderance of the evidence, and using t hat
standard rather than the nmuch higher standard that the jury was
operating under, that under the terns of 5K2.1 death did result.”
Accordingly, the district court increased Wllians's total offense
| evel to thirty-four, which placed himin a guideline range of 262
to 327 nmonths. The district court then sentenced Wllianms to 300
months (twenty-five years) in prison.?®
CONTENTI ONS

Wl lianms contends that Congress did not have the authority to
enact the federal carjacking statute under the Conmerce C ause, and
even if it did, the statute is unconstitutionally vague. He also
argues that the district court abused its discretion in allow ng
evi dence of Wiitehead' s death during the guilt phase of his trial
because it was irrelevant and highly prejudicial. Fi nal |y,
WIllians contests his sentence, arguing that he did not fire his
gun during the conmm ssion of the carjacking; therefore, the
district court erred in increasing his offense | evel under section

2B3.1(b)(2)(A); he also clains that the upward departure, pursuant

®Because the firearmcount was grouped with the carjacking
count pursuant to U.S.S.G § 3Dl.2(c), the district court totaled
the statutory maxi mum penalties for the carjacking (fifteen
years) and firearm (ten years) convictions to conprise the
twenty-five-year sentence.



to section 5K2.1, was erroneous because the jury found that
Wi tehead' s death did not result fromhis carjacking violation

Wth respect to WIlians's constitutional challenges, the
government responds that <courts throughout the country have
consistently rejected his Conmmerce C ause claim further, the
gover nnment asserts that the carjacking statute is not
unconstitutionally vague because it clearly proscribes patently
crimnal conduct. Inresponseto WIllians's evidentiary claim the
governnent argues that Witehead' s death was relevant, and that
such evidence did not substantially prejudice the jury. Finally,
with respect to the sentence, the government contends that WIIians
fired several shots as Donal dson was driving away, therefore, the
seven-|level increase pursuant to section 2B3.1(b)(2)(A) was
justified; the government al so contends that the district court's
upward departure pursuant to section 5K2.1 was proper because
Wi tehead died as a result of the carjacking.

| SSUES
This appeal requires us to decide whether: (1) Congress

possessed the authority, under the Conmerce Cl ause, to enact the

federal carjacking statute; (2) the carjacking statute is
unconstitutionally vague; (3) the district court abused its
di scretion in allow ng evidence of Witehead s death; (4) the

district court properly applied a seven-Ilevel increase pursuant to
US. S G 8§ 2B3.1(b)(2)(A; and (5) the district court erred in
granting an upward departure pursuant to U S.S.G § 5K2.1.

DI SCUSSI ON

In 1992, Congress enacted the federal carjacking statute. The



original version provided:

Whoever, possessing a firearmas defined in section 921
of this title, takes a notor vehicle that has been
transported, shipped, or received in interstate or foreign
commerce fromthe person or presence of another by force and
vi ol ence or by intimdation, or attenpts to do so, shall—

(1) be fined under this title or inprisoned not nore than
15 years, or both,

(2) if serious bodily injury (as defined in section 1365
of this title) results, be fined under this title or
i npri soned not nore than 25 years, or both, and

(3) if death results, be fined under this title or
i nprisoned for any nunber of years up to life, or both.

18 U.S.C. 8§ 2119 (1992). This version of the statute was in effect
when the grand jury indicted WIllians and when the trial jury
convicted him On Septenber 13, 1994, Congress anended the
statute. As a result of the amendnents, the statute now reads:
Whoever, with the intent to cause death or serious bodily
harmtakes a notor vehicle that has been transported, shipped,
or received ininterstate or foreign commerce fromthe person
or presence of another by force and violence or by
intimdation, or attenpts to do so, shall—

(1) be fined under this title or inprisoned not nore than
15 years, or both,

(2) if serious bodily injury (as defined in section 1365
of this title) results, be fined under this title or
i npri soned not nore than 25 years, or both, and
(3) if death results, be fined under this title or
i mprisoned for any nunber of years up to life, or both,
or sentenced to death
18 U.S.C. 8 2119 (1994) (enphasis added). Thus, as the enphasized
portions indicate, the 1994 anendnents changed the intent
requi renent, and added the possibility of the death penalty. The
overall structure of the carjacking statute, however, renains
i ntact.

A. Comrerce C ause



Wl lians argues that Congress exceeded its power under the
Commerce C ause in enacting the federal carjacking statute. Wile
thisis an issue of first inpression for this court, several of our
sister circuits have been presented with identical challenges to
section 2119, and all have held that its creation was a valid
exerci se of congressional authority under the Commerce C ause. See
United States v. Martinez, 49 F.3d 1398, 1400-01 (9th G r. 1995);
United States v. Bell, 46 F.3d 442, 444-45 (5th G r.1995); United
States v. Overstreet, 40 F.3d 1090, 1093 (10th Cir.1994); United
States v. Harris, 25 F.3d 1275, 1280 (5th GCir.), cert. denied, ---
US. ----, 115 S.Ct. 458, 130 L.Ed.2d 366 (1994); United States v.
Johnson, 22 F.3d 106, 108-09 (6th Cir.1994). For the reasons
stated in those opinions, we agree that, under current Comrerce
Cl ause doctrine, the carjacking statute is constitutional.

B. Vagueness

Wl lianms presents another constitutional question of first
inpression for this court. He argues that the federal carjacking
statute is wunconstitutionally vague. The voi d-for-vagueness
doctrine places two requirenents on crimnal statutes. First, it
requires a statute to "define the crimnal offense with sufficient
definiteness that ordinary people can understand what conduct is
prohi bited." Kol ender v. Lawson, 461 U S. 352, 357, 103 S. C.
1855, 1858, 75 L.Ed.2d 903 (1983). Interestingly, WIIlians does
not invoke this requirement to challenge the main paragraph of
section 2119, in which carjacking is defined. Even if he did, such
an argunent woul d fail because "[t]he terns used are cl ear and easy

to understand, and reasonably define the prohibited behavior."



Martinez, 49 F.3d at 1403 (rejecting a vagueness challenge to the
carj acking statute).

| nst ead, WIllianms invokes the second prong of the
voi d-f or - vagueness doctrine, which requires crimnal statutes to be
defined "in a manner that does not encourage arbitrary and
di scrimnatory enforcenent." Kol ender, 461 U. S. at 357, 103 S. C
at 1858. WIllianms contends that section 2119 is unclear as to
whet her subparagraphs (2) and (3), which provide for enhanced
puni shments if serious bodily injury or death result, are el enents
of the carjacking offense. He asserts that if some courts treat
t he subparagraphs as elenents, while other courts nerely utilize
them as sentencing enhancers, "arbitrary and discrimnatory
enforcement” of the statute may result. In support of his
argunent, WIlliams points to the conflicting views of the
magi strate judge and the district court.

Despite WIllians's contentions and the confusion in the
district court, we find that section 2119 clearly indicates
Congress's intent that subparagraphs (2) and (3) be treated as
sent enci ng enhancenent features, and not elenents of the offense.
In arriving at this conclusion, we refer, as we nust, to the
| anguage and structure of the statute. See CGarrett v. United
States, 471 U S. 773, 787, 105 S.Ct. 2407, 2415-16, 85 L.Ed.2d 764
(1985). The first paragraph of section 2119 defines carjacki ng and
ends in the word "shall,"” followed wth a dash. Then, in three,
separate, nunbered subparagraphs, the statute describes different
degrees of punishnent. This format clearly signifies that the

first main paragraph of the statute contains the elenents of the



carjacking offense, and the three nunbered subparagraphs are
sent enci ng provi sions.

Furthernore, while WIllians fears arbitrary enforcenent, we
note that simlar provisions in other statutes have consistently
been interpreted as enhancers, not elenents. For exanple, simlar
provisions in 18 U S.C. 88 241 and 242, federal civil rights
crines, have been interpreted as sentenci ng enhancers. See Catal a
Fonfreias v. United States, 951 F. 2d 423, 426 (1st Cr.1991), cert.
denied, --- U S ----, 113 S.C. 105, 121 L.Ed.2d 64 (1992). The
First Crcuit explained:

The natural reading of the text, given the placenent of the

"death resul ting"” | anguage wi thin the sentenci ng provisions of

both statutes, is that Congress intended to add "death

resulting® as a factor that would justify an enhanced
sent ence. In other words, the victims death is not an
element of either offense, but sinply an aggravating
circunstance which gives the district court the authority to
i npose harsher puni shnent.
Catal a Fonfreias, 951 F.2d at 426. Likewise, the Eighth Crcuit
has construed the "if death results" provision in 18 US. C 8§
844(i), the federal arson statute, as a sentencing enhancer. See
United States v. Ryan, 9 F.3d 660, 667-69 (8th G r.1993), nodified
on ot her grounds, 41 F.3d 361 (8th Cir.1994) (en banc).* Finally,
the Fourth Circuit has interpreted the "if death or serious bodily
injury results" |l anguage of 21 U.S.C. 8 841(b)(1)(C, the comonly

used narcotics statute, as a sentenci ng enhancenent provi sion. See

‘W recogni ze that when listing the el ements of a section
844(i) offense, the Fifth Grcuit has included the "death
results" provision. See United States v. Triplett, 922 F. 2d
1174, 1177 (5th GCr.), cert. denied, 500 U.S. 945, 111 S.C
2245, 114 L.Ed.2d 486 (1991). The issue, however, of whether the
provision is a sentencing enhancer, as opposed to an el enent of
t he of fense, was not addressed, and therefore, we do not find
Triplett to be contrary authority.



United States v. Patterson, 38 F.3d 139, 143-44 (4th G r.1994).

In sum section 2119 is not unconstitutionally vague because
its plain |anguage and structure clearly indicate that the "if
serious bodily injury results" | anguage of subparagraph (2) and the
"if death results" |anguage of subparagraph (3) are sentencing
enhancenment provi sions. The fact that the statute "expose[s]
defendants to enhanced penalties based on legally significant
factors does not nmake the statute void for vagueness.™ Uni ted
States v. Easter, 981 F.2d 1549, 1557 (10th Cir.1992), cert.
denied, --- US. ----, 113 S. Ct. 2448, 124 L.Ed.2d 665 (1993).°
C. The "Cenetery" Testinony

During the guilt phase of the trial, the governnment presented
evi dence showing that Donaldson shot Witehead rendering him
unconscious. WIIlianms does not dispute the admssibility of this
evi dence. The district court, however, also all owed t he gover nment
to elicit that Wiitehead was physically located "in the cenetery”
at the tinme of the trial. WIIlianms contends that this particul ar
evi dence was irrelevant and inproperly prejudiced the jury.

Evidence is relevant if it has "any tendency to nmake the
exi stence of any fact that is of consequence to the determ nation

of the action nore probable or |less probable than it would be

®To avoid any future confusion, we reiterate that
subpar agraphs (2) and (3) create sentencing questions for the
district court. Thus, a bifurcated trial, such as the one
conducted in this case, is not necessary. W note, however, that
due to the 1994 anmendnments, the district court is required to
send to the jury the question of whether death resulted in one
i nst ance—when the governnment seeks capital punishnent. See 18
US C 8 3593. 1In such a case, the jury nust determ ne whet her
death resulted beyond a reasonabl e doubt. See 18 U S.C. 8§
3591(a)(2).



w t hout the evidence." Fed. R Evid. 401. In a crimnal trial

i ssues of consequence generally consist of "the elenments of the
of fenses charged and the relevant defenses (if any) raised to
defeat crimnal liability.” United States v. Hall, 653 F.2d 1002,
1005 (5th Gir.1981).° "[Rjelevant evidence is adnmissible," but
"may be excluded if its probative value is substantially outwei ghed
by the danger of unfair prejudice.” Fed.R Evid. 402 and 403.

When considering these evidentiary principles, we nust be
m ndful that "[t]he trial court is vested with broad discretion in
ruling upon the relevancy and adm ssibility of evidence." United
States v. Anderson, 872 F.2d 1508, 1515 (11th Gr.), cert. denied,
493 U. S. 1004, 110 S.Ct. 566, 107 L.Ed.2d 560 (1989). Thus, under
t he abuse of discretion standard, "there will be occasions in which
we affirmthe district court even though we woul d have gone the
other way had it been our call." 1In re Rasbury, 24 F.3d 159, 168
(11th Cir.1994).

Had we been presented with this question de novo, we would
have excluded the "cenetery" testinony because, as we have al ready
stat ed, Wi tehead' s subsequent death was irrel evant to the el enents
of the carjacking offense. Nonet hel ess, we believe that the
decision to admt the testinony as rel evant evi dence, whi ch was not
overly prejudicial pursuant to Rule 403, was within the district
court's "range of choice, although perhaps not by a wide margin."

In re Rasbury, 24 F.3d at 168-69; cf. United States v. Accetturo,

®'n Bonner v. City of Prichard, 661 F.2d 1206 (11th
Cir.1981) (en banc), this court adopted as binding precedent al
decisions of the Fifth Crcuit rendered prior to October 1, 1981.



966 F.2d 631, 637 (11th G r.1992) ("The fact that [the w tness] had
died was relevant to explain the fact that [the witness] did not
testify. Had the jury not been told, they mght well have
incorrectly concluded that [the witness] was incarcerated or was
afraid to testify, fearing the inpeaching cross-exam nation that
t he def ense obvi ously woul d have nounted. "), cert. denied, --- U S
----, 113 S.Ct. 1053, 122 L.Ed.2d 360 (1993).

Finally, and perhaps nost inportantly, even if the district
court had abused its discretion, the admssion of the single
"cenetery" comment did not have a "substantial influence on the
outconme, and sufficient evidence supports the jury's verdict."
United States v. Christopher, 923 F.2d 1545, 1552 (11th G r. 1991);
see also United States v. Eyster, 948 F.2d 1196, 1212 (1l1th
Cr.1991) (adm ssion of irrelevant photograph of a dead body not
reversible error).

D. US.S.G § 2B3.1(b)(2)(A

The robbery guideline provides the base offense |evel for
carjacking, and is found at section 2B3.1(a). Section 2B3.1(b)
lists several specific offense characteristics for robbery
of fenses, including a seven-level increase "[i]f a firearm was
di scharged.” U S.S.G 8§ 2B3.1(b)(2)(A. WIlianms objected to the
application of this offense characteristic, arguing that he did not
fire his gun until after Donal dson began driving away; therefore,
he only fired after the comm ssion of the carjacking. Initially,
the district court found that the of fense | evel increase was proper
based on these shots, thereby rejecting Wllians's attenpt to

separate themfromthe offense. Later, in response to Wllians's



request for a specific finding, the district court reasoned that
WIllians drewhis firearm which then caused Donal dson t o di scharge
his firearmduring the conm ssion of the carjacking.

I n Sentenci ng Gui del i nes cases, we reviewthe district court's
findings of fact for clear error and its application of law to
t hose facts de novo. See United States v. Salem, 26 F.3d 1084,
1086 (11th Gr.), cert. denied, --- U S ----, 115 S . 612, 130
L. Ed. 2d 521 (1994). The district court found that Donal dson fired
his firearmas WIllians was commtting the carjacking, and that
seconds later, WIllians fired shots as Donal dson was drivi ng away.
These findings of fact are not clearly erroneous; indeed, both
parties agree that this is what transpired. W, therefore, nust
apply the guidelines to these facts de novo.

Nei t her section 2B3.1(b)(2)(A), nor its commentary, precisely
speci fy who nust discharge the firearmor when it nust be fired.
Specific offense characteristics, however, shall be determ ned on
the basis of "all acts and om ssions conmtted [or] induced
that occurred during the conm ssion of the offense ... or in the
course of attenpting to avoid detection or responsibility for that
of fense. " US S G § 1B1.3(a)(1). W read this |anguage as
supporting both of the district court's reasons for applying the
of fense | evel increase.

First, we find that WIllians discharged his firearm "during
the comm ssion of the offense.” U S S.G § 1Bl1.3(a)(1). Crines
i nvol ving "robbery cannot be conpleted wi thout sone formof flight
or attenpted flight, the crine is nore naturally understood to

include the act of fleeing and the i mredi ate consequences of such



flight." United States v. Mihamuad, 948 F.2d 1449, 1456 (6th
Cir.1991) (affirm ng increase pursuant to section 2B3.1(b)), cert.
denied, 502 U S 1119, 112 S. C. 1239, 117 L.Ed.2d 472 (1992).
Thus, although WIIlians argues otherw se, the conm ssion of the
carjacking did not magically cease the nonent he backed away from
Wi tehead' s truck; therefore, the shots he fired were discharged
during the conm ssion of the carjacking. Furthernore, we also find
that WIlianms discharged his weapon in an effort "to avoid
detection or responsibility.” US. S G 8 1B1.3(a)(1). In firing
hi s weapon, in any direction, WIllians made certain that Donal dson
continued to drive away, so that he could then nake a clean
departure fromthe scene of the crine.

Finally, we also agree with the district court's second
expl anation for the increase. Wen WIllians attenpted the
carjacking with his weapon drawn, he "induced" Donaldson to fire
hi s weapon; thus, Donal dson's act of shooting is attributable to
WIllianms for purposes of the offense level increase. U S S. G 8§
1B1. 3(a) (1) (A
E. US. S.G 8§ 5K2.1 Upward Departure

In his final assignnent of error, WIlians contends that the
district court erred in upwardly departing from the guidelines
pursuant to section 5K2.1. That section provides: "If death
resulted, the court may increase the sentence above the authorized
gui del i ne range." US S G 8§ 5K2.1. W review the district
court's decision to depart fromthe guidelines in three parts. See
United States v. Huang, 977 F.2d 540, 544 (11th G r.1992).

"First, we reviewde novo the district court's ruling that the



guidelines did not adequately consider a particular factor in
establishing the base offense level." Huang, 977 F.2d at 544.
W 1lians does not contest the upward departure under this prong of
the analysis. Indeed, while the guideline establishing the base
of fense | evel for carjacking does consider life-threatening bodily
injury, it fails to take into account death.  Thus, the district
court properly |looked to section 5K2.1

"Second, we nust review for clear error the factual findings
supporting the departure.” Huang, 977 F.2d at 544. WIIlians
contends that he could not foresee that Donaldson would
accidentally shoot Wi tehead; therefore, the district court erred
in finding that Witehead' s death resulted from the carjacking.
We, however, agree with the Second and the Seventh Crcuits that,
when determ ning whether a death "resulted" from the offense for
pur poses of section 5K2.1, a factual finding "that death was
intentionally or knowi ngly risked" is sufficient. United States v.
White, 979 F.2d 539, 545 (7th G r.1992); see also United States v.
Rivalta, 892 F.2d 223, 232 (2d G r.1989). |In approaching the truck

with a weapon, WIllians knowingly risked the Ilives of its
occupants; he " "put into notion' a chain of events that contained
an "inevitable tragic result.” " Wite, 979 F.2d at 545. Thus, we

conclude that the district court's finding that a death resulted

‘Section 2B3.1(b)(3)(C) adds six levels if a victim
sustained a permanent or life-threatening bodily injury. Had
Wi t ehead survived his injury, however, the six-Ilevel increase
woul d not have been all owed because a seven-level increase for
the firearm di scharge had al ready been added, and the cunul ative
adjustnment for these two factors cannot exceed el even | evels.

See U S.S.G 8 2B3.1(b)(3). In capping the offense |eve
adj ustment at el even, we believe section 2B3.1 failed to consider
resulting death



fromthe carjacking was not clearly erroneous.

"Finally, we review the reasonableness of the district
court's departure given the | egal and factual posture of the case.™
Huang, 977 F.2d at 544. WIlIlians argues that an upward departure
was unreasonable given the |egal posture of his case.
Specifically, he contends that his acquittal at the penalty phase
of the trial should have prevented the district court from
departing on the basis that a death resulted. WIIlians, however
fails to recognize that "[a]cquitted conduct may be consi dered by
a sentencing court because a verdict of acquittal denonstrates a
lack of proof sufficient to neet a beyond-a-reasonabl e-doubt
standard—a standard of proof higher than that required for
consi deration of rel evant conduct at sentencing.” United States v.
Averi, 922 F.2d 765, 766 (11th G r.1991). Thus, his contention
fails, and we conclude that the district court's departure was
reasonable in all respects.

CONCLUSI ON
For the foregoing reasons, we affirm WIllianms's carjacking
conviction and his twenty-five-year sentence.®

AFFI RVED.,

8Def ense counsel's notion to withdraw i s deni ed.



