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PER CURI AM

Bl ack D anond Coal M ning Conpany ("Black D anond") appeals
the decision of the Benefits Review Board ("BRB') awarding
di sability benefits under the Bl ack Lung Benefits Act, 30 U.S.C. 88
901 to 945 (1994) ("the Act"), and its acconpanyi ng regul ations.
See 20 C F.R pt. 718 (1996). The sole issue on appeal is whether
Herman  Marcumis total pul nonary disability was due to
pneunoconi osis. Because the BRB did not apply the proper causation
standard, we vacate and renand.
| . Background

Her man Marcum an Al abama coal mner |ast enployed by Bl ack
D anmond, filed a claim for black lung disability benefits on
Novenber 25, 1980. The O fice of Wrkers Conpensation Prograns
("ONCP') within the Departnent of Labor nade an initia
determ nation that Marcumwas entitled to benefits. Black D anond,

the coal mne operator responsible for the paynent of Marcuns



benefits under the Act, requested a hearing before an
Adm ni strative Law Judge ("ALJ"). Herman Marcum died on May 27
1985, one nmonth before the hearing. He was survived by his wfe
Edna, who has since prosecuted his claimfor benefits, as well as
a claimfor survivor's benefits.

At the hearing, evidence was proffered by Marcum Bl ack
D anond, and the Director of ONCP ("the Director”), who appeared as
a party in interest on behalf of Marcum  The evidence included
reports and letters fromfour physicians who exam ned Her man Mar cum
before his death: Dr. Russakoff, Dr. Shelton, Dr. Bransconb, and
Dr. Hood. Dr. Russakoff exam ned Marcum in January 1991, and
concluded that Marcum's pul nonary disability mght be due to his
coal m ne exposure. Dr. Russakoff's 1981 report was based on the
assunption that Marcumdi d not have a significant snoking history.
In a letter witten in 1985, Dr. Russakoff admtted that he had
over | ooked Marcum s history of bronchial asthma in his 1981 report.
Dr. Russakoff concluded in the 1985 letter that, assum ng Marcum
snoked a pack of cigarettes a day for 28 years, the mner's |ung
di sease probably had little to do with his coal mne enploynent.
Bl ack Di anond attenpted to i ntroduce Dr. Russakoff's 1985 | etter at
the hearing, but the ALJ excluded it on the grounds that Bl ack
D anond failed to give Marcumtinely notice of intent to introduce
the letter.

Dr. Shelton, who exam ned Marcumin May 1981, concl uded that
Marcum's respiratory difficulty was due to asthma, but that his
chest x-rays were consistent wth inhalation |ung disease. Dr .

Bransconb exam ned Marcumin June 1982, and his nedical history of



Mar cumi ndi cates that Marcumdaily snoked a pack of cigarettes from
ages 20 to 56. Dr. Bransconb concluded that 30% of Marcuns
pul nonary disability was due to occupational exposure.

Dr. Hood was Marcum s treating physician from 1980 until his
death in 1985. In a letter witten shortly after Marcunm s death
Dr. Hood stated that Marcums pneunoconiosis, as well as other
conplications, had rendered the mner totally disabled. Dr. Hood's
| etter was excluded by the ALJ on procedural grounds.

The ALJ awarded benefits based in part on the finding that
Marcum was totally di sabl ed due to pneunoconiosis. Black D anond
appeal ed to the Benefits Review Board ("BRB"). The BRB reversed
and remanded for reconsi deration of several issues, including total
di sability and causati on.

On remand, the ALJ followed WIlburn v. Director, OACP, 11
Bl ack Lung Reporter (B.L.R) 1-135, 1-137 (Ben.Rev.Bd.1988), and
applied the causation standard that a total pul nonary disabilityis
due to pneunoconi osis when the pneunoconiosis, in and of itself,
causes the disability. The ALJ denied benefits based on the
conclusion that, although Marcum established a total pulnonary
disability, he did not establish causation under the WIburn
standard. After the ALJ's decision, this court held in Lollar v.
Al abama By-Products Corp., 893 F.2d 1258, 1265 (11th G r. 1990),
that a total pulnonary disability is due to pneunoconiosis if the
pneunoconi osis substantially contributes to the pulnonary
di sability. Marcum appealed the ALJ's decision, and the BRB

reversed and remanded in |light of Lollar.



Fol | owi ng the second remand,' the ALJ concluded that Marcum
fail ed to showthat his pneunoconi osis substantially contributed to
his total pulnonary disability. In making this determ nation, the
ALJ relied on Dr. Russakoff's 1985 report and Dr. Hood's report,
whi ch had been marked for identification purposes, but were not
formally in the record. Marcum appeal ed the ALJ's decision to the
BRB. The BRB read Lollar to hold that only a show ng that
pneunoconi osis played an infinitesimal or de minims part in the
mner's total pulnonary disability would preclude a finding of
causation. The BRB found that the medical evidence in the record
satisfied the Lollar standard, and awarded benefits. Black D anond
filed this appeal.

1. Jurisdiction

During the pendency of this appeal, the Director filed an
Application for an Order to Show Cause why Bl ack Di anond's Petition
for Review Should not be D sm ssed for Lack of Jurisdiction, which
we construe as a notion to dismss for lack of jurisdiction. The
Director states that Black D anond, fornerly an Al abama
corporation, has been dissol ved, and Bl ack D anond' s benefits trust
has been depleted. The Director contends that this appeal is noot
because the court is powerless to grant Marcum neani ngful relief.
If the Director is correct, then we lack jurisdiction to decide
this case. See Pacific Ins. Co. v. Ceneral Dev. Corp., 28 F.3d
1093, 1096 (11th Cir.1994). But the Director acknow edges that

before Black Di anond was dissolved, its coal mning assets were

'On both remands, Marcumis case was heard by a different ALJ
t han the one who conducted the hearing.



sold to Costain Coal, Inc. ("Costain"), and that Costain may be
liable as a successor operator under the Act. See 30 U.S.C. 8§
932(i)(1) (providing for successor operator liability). [If Marcum
establishes a claim for benefits against Black D anond, she may
then denonstrate that Costain is liable and obtain neaningful
relief inspite of Black Di anond' s di ssol ution. Because neani ngful
relief may still be available to Marcum in the form of a claim
against Costain, this appeal is not noot, and we have
jurisdiction.?

I11. Standard of Review

Wether a mner's total pulnmonary disability is "due to"
pneunoconi osis wthin the neaning of 20 CF.R § 718.204 is a m xed
question of |law and fact. The ALJ's factual findings are entitled
to great deference, and they are to be upheld if they are supported
by substantial evidence. Lollar, 893 F.2d at 1261 & n. 4.
Substantial evidence is "nore than a scintilla. It neans such
rel evant evidence as a reasonabl e m nd m ght accept as adequate to
support a conclusion.” 1d. at 1262 (quoting Ri chardson v. Peral es,
402 U. S. 389, 401, 91 S. . 1420, 1427, 28 L.Ed.2d 842 (1971)). To
the extent that the BRB s factual conclusions differ from the
ALJ's, we owe them no deference. 1d. at 1261 n. 4.

Courts generally owe deference to an agency policynmaker's
interpretation of the agency's own regul ati on, but neither the ALJ
nor the BRB functions as a policymaker in this case. See id. at
1262. The ALJ's and the BRB' s interpretations of the regulations

i npl enenting the Act are | egal conclusions that we revi ew de novo.

The notion to dismiss is denied.



' V. Discussion

To establish eligibility for black |ung benefits, a clai mant
general |y must show (1) that the m ner has pneunoconiosis, (2) that
t he pneunoconi osi s arose fromthe m ner's coal m ne enpl oynent, (3)
that the mner has a total pulnonary disability, and (4) that the
total pulnonary disability is due to pneunoconiosis. Lollar, 893
F.2d at 1262-63. Marcum has established the first three
requi renents, and whet her she has shown the fourth requirenent is
the sole issue on this appeal.

The third and fourth requirenents for eligibility arise from
20 CF.R § 718.204, which states: "Benefits are provided under
the Act for or on behalf of mners who are totally disabled due to
pneunoconiosis...." Section 718.204 establishes standards for a
claimant to show the existence of a total pulmonary disability, °
but the regulation is |less clear about when a total disability is
"due to" pneunobconiosis. See id. As aresult of the regulation's
anbiguity, problens arose in cases, like Lollar, where the mner's
medi cal history suggested several potential causes for the
pul monary disability. For exanple, in addition to pneunoconi osis,
Lollar suffered from interstitial lung disease and chronic

bronchitis. Lol lar, 893 F.2d at 1260.

%Section 718.204 refers to a "total disability" rather than
a total pulnonary disability, but it is clear fromthe criteria
for establishing a total disability that only pul nonary
disabilities are relevant. See 20 C.F.R § 718.204(c) (m ner can
establish a total disability, in the absence of contrary
evi dence, by reference to a pulnonary function test or an
arterial blood gas test). See also Lollar, 893 F.2d at 1267 n.
16 (stating that, "once a total pulnonary disability is
established, ... unrelated disabilities obviously are irrel evant
to the causation of the pul nonary disability") (enphasis
del et ed).



This court addressed the "due to" causation standard of §
718.204 for the first time in Lollar. The Lollar court was
per suaded by decisions in three other circuits that the WIburn
rule that pneunoconiosis nust "in and of itself" cause the
pul monary disability was "unduly stringent." 1d. at 1265; see
Mangus v. Director, OANCP, 882 F.2d 1527 (10th G r.1989), Bonessa V.
United States Steel Corp., 884 F.2d 726 (3d Cir.1989), Adans v.
Director, ONCP, 886 F.2d 818 (6th G r.1989); but see WIlburn, 11
B.L.R at 1-137.

In defining the "due to" causation test of § 718.204, the
Mangus, Bonessa, and Adans courts phrased the applicable test
differently. See Mangus, 882 F.2d at 1531 (pneunobconi 0osis nust
contribute to the total disability); Bonessa, 884 F.2d at 733
(pneunoconi osis nust be a substantial contributor to the tota
disability); Adanms, 886 F.2d at 825 (total disability nust be due,
"at least in part" to pneunoconiosis). Wile the Lollar court
found all three decisions helpful to its analysis, it adopted the
causation standard used by the Third Grcuit in Bonessa t hat
requi res pneunoconi osis to be a substantial contributing cause of
the mner's total pulnonary disability. Lollar, 893 F.2d at 1265.
The Lol lar court then noted:

[T]he Sixth Grcuit in Adanms, while not using the terns

"substantial" or "significant”" inits standard, was careful to

observe that "nothing in this record suggests that Adans'

pneunoconi osi s played only an infinitesimal or de mninfi]s
part in his totally disabling respiratory inpairnment, so we
need not consider here whether such a finding ... would
support a denial of benefits under the Act." We believe
Bonessa' s phrasing of the test answers this concern.

Id. (quoting Adans, 886 F.2d at 826 n. 11) (alteration in

original).



Both the ALJ and the BRB purported to apply Lol lar's
substantial contributing cause test to Marcumis claim Al though
the parties agree that the Lollar causation standard applies, we
note that the holding in Lollar does not, on its face, apply to
Marcumis claim The Lol lar court held that the substantial
contributing factor standard applies to black |ung benefits clains
filed after January 1, 1982, Lollar, 893 F.2d at 1265, but Marcumi s
claimwas filed in 1980. The Lollar court apparently limted the
application of the causation standard because bl ack | ung cl ai mants
who filed their clains before January 1, 1982 are entitled to a
presunption that a total pulnonary disability is due to
pneunoconiosis if they can show fifteen years of underground coal
m ne enploynment. 20 CF.R 8§ 718.305(a), (e); see Lollar, 893
F.2d at 1262 n. 6.

Marcum did not have fifteen years of underground coal m ne
enpl oynent, and thus did not qualify for the 8§ 718. 305 presunpti on.
We hold that black lung claimants who file before January 1, 1982
and are not entitled to the § 718. 305 presunpti on nmust satisfy the
Lol I ar causation standard in order to qualify for benefits under §
718. 204.

Black Dianond argues that the BRB msapplied the Lollar
standard, and we agree. Although the BRB quoted Lol lar as
requiring pneunoconiosis to be a "substantially contributing
cause," the BRB also read Lollar to hold that:

only a physician's nedi cal opinion concluding that the mner's

pneunoconiosis " "played only aninfinitesimal or de mninfi]s

part in his totally disabling respiratory inpairnent,' " would

be insufficient to establish causation pursuant to Section
718.204(b).



Marcum v. Bl ack Di anond Coal Co., BRB No. 92-0781 (Jan. 31, 1994)
(quoting Lollar, 893 F.2d at 1265) (alteration in original). The
BRB t ook Lol lar's quote fromAdans out of context, and the standard
it applies is |ower than the Lollar standard. The operative words
to describe the Lollar standard are "substantial contributing
cause,” not "infinitesimal or de mnims part." A conclusion that
a contributing cause played nore than an infinitesimal or de
mnims part does not nean that the contributing cause was
substanti al .

Bl ack Di anond argues that the ALJ properly applied the Lollar
standard, and that the ALJ's finding that Marcumdi d not establish
causation is supported by substantial evidence in the record. W
agree that the ALJ properly applied the Lollar standard, but
di sagree that the ALJ's factual findings are entitled to deference
inthis case. In determ ning that Marcum s pneunbconi osi s was not
a substantial contributing cause of his total pul nonary disability,
the ALJ relied on Dr. Hood's report, and Dr. Russakoff's 1985
report, which are not part of the record in this case.*

Because we cannot defer to the ALJ's findings, we vacate the
BRB's award of benefits and remand to the BRB for a determ nation,
consistent with this opinion, of whether Marcum s total pul nonary
di sability was due to pneunoconi osis. |In answering this question,
t he substantial contributing cause standard of Lollar applies, and
only evidence that is properly in the record shoul d be consi der ed.

VACATED and REMANDED.

*Al t hough it is uninportant to the resolution of this
appeal, we note that the BRB al so considered Dr. Hood's report in
concluding that Marcumwas entitled to benefits.






