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PER CURI AM

John and David Price were convicted for conspiracy, in
violation of 18 U S.C. 8§ 371 (1988), to commt nurder and for the
use of interstate comerce facilities in violation of 18 U S.C. 8§
1958 (1988), with the intent to conmt nurder-for-hire. John Price
was al so convicted of solicitation to conmt a crine of violence in
violation of 18 US C. 8§ 373 (1988), while David Price was
separately convicted for using interstate conmmerce facilities in
violation of 18 U S. C § 1958 (1988), with the intent to conmt
murder-for-hire.’ John Price was sentenced to 360 nonths

i mprisonnment and fined. David Price was sentenced to 300 nonths in

"Honor abl e Harlington Wwod, Jr., Senior U.S. GCircuit Judge
for the Seventh Crcuit, sitting by designation.

'Both Prices were charged with tanpering with wtnesses, in
violation of 18 U S.C. 8 1512(b)(2)(A) (1988), but were acquitted
on those two counts.



prison and was ordered to pay fines as well. The Prices appeal
chal I enging their convictions and their sentences. W affirmtheir
convi ctions but vacate their sentences and remand for resentencing.
| . FACTS AND PROCEDURAL
H STORY

John Price was president of Price Rubber Corporation, a
busi ness headquartered in Mntgonery, Al abama. H's son David
managed a Texas rubber plant owned by the conpany. Sever al
busi ness-related incidents gave rise to the convictions now at
i ssue.

Bef or e est abl i shi ng operati ons i n Montgonery, John Price owned
a rubber warehouse and distribution center in Auburn, GCeorgia.
That facility burned in 1974, causing Price a three mllion dollar
uni nsured | oss. The Prices have always believed that Auburn
resi dent David Hawt horne was responsible for the arson. Nothing
canme of their suspicions for a tinme, however, because shortly after
the fire, the Prices left Auburn and noved to Montgonery to found
Price Rubber.

The Prices acquired nore perceived enenm es when, in 1986, Sy
Shafer and Ellis Lucas sold their printing concern, Pioneer Press,
to Kenny Price, John Price's nephew. Kenny was affiliated with the
Prices' enterprise, and he ran the printing business "parallel” to
the principal rubber operation. (Gov't Ex. 6 at 17-18.) Shafer
and Lucas retained Leon Capouano, a Mntgonery |awer, to handle
t he sal e of Pioneer Press.

The acquisition proved troublesome for the Prices. The

parties to the deal becane involved in litigation, and ultimately



Shaf er and Lucas obtained a noney judgnent against Pioneer Press
and Kenny Price. Litigation continued through 1992; Sy Shafer had
filed two suits directly against John Price by the fall of 1991.
Fam |y relations turned so sour that John Price fired nephew Kenny,
on the belief that he was stealing fromthe conpany. After his
severance fromthe Price enpire, Kenny becanme a prospective w tness
for Sy Shafer against his uncle.

Further problens arose for Price Rubber in 1991, when Internal
Revenue Agent Dw ght Huff initiated an exam nation of the conpany's
tax records. Though routine, the review spanned the next two
years, in part because of the failure of Price Rubber to tinely
provi de informati on necessary for the audit's conpletion.

Not fond of |awyers, John Price and his son David decided to
bypass | egal recourse and deal with their woes through a sinister
pl ot to pay back their perceived enemes by hiring hitnmen to weak
vari ous degrees of havoc upon them Bobby Price (unrelated to, but
acquainted with John and David Price) was the Prices' initial
contact with the underworld.® In November, 1991, David Price
visited Bobby's auto body shop in Montgonery. At this neeting
Davi d handed Bobby $2000 and instructed him to find "the right
people” to blow up Leon Capouano's |aw office and to kill David
Hawt horne in Auburn, CGeorgia. (R 18 at 329.) Later, David mailed
Bobby two packages which contained maps, photographs, and other
i nformati on about Capouano and Hawt horne. The second parcel also

contained a note indicating that David Price had two nore nanmes to

’Bobby Price had worked for the Prices during 1983-1984 and
again during 1987. During those tinmes, Bobby knew both Prices
and had becone friends with David Price.



add to the "hit list,"” apparently Kenny Price and Sy Shafer.

Meanwhi |l e, Bobby Price was arrested July 8, 1992, for
trafficking in marijuana. In exchange for a lighter sentence,
Bobby struck a deal with the government, eventually providing
informati on about the Prices' nurder-for-hire plot.® After his
agreement with the government, the federal agents orchestrated a
meeti ng on August 14, 1992, between Bobby Price and David Price,
during which David told Bobby that Kenny Price and David Hawt hor ne
were still prinme targets. David al so took Bobby out to Elnore
County, Al abama, to "case" Kenny's trailer. Davi d paid Bobby
$1500, and Bobby explained that he had two friends (FBI specia
agents) who would be willing to do these jobs for the Prices.

One week | ater, Bobby had a simlar neeting with John Price.
There, John expressed his desire to have Kenny "busted up pretty
good," (CGov't Ex. 2 at 59), though he expressed hesitation about
killing his nephew outright. As for David Haw horne, John stated
that "the guy needs to be rubbed out. No question about that.”
(1d. at 62.)*

By Septenber 16, Bobby had introduced David Price to the

*Bobby provi ded information regarding drug traders in the
Mont gonmery area during "debriefing sessions” held in July, 1992.
He did not nention John and David Price until August 4, 1992,
after the debriefing agents demanded to know about phone calls
made to Arlington, Texas. (R 18 at 339-42.) Those calls were
to David Price and concerned the activities at issue in this
case.

*John Price was nore reluctant than his son to order the
nmurder of their targets. Instead, he graphically described how
he woul d rather have themnmutilated, so that they would have to
live with the damage for the rest of their lives. Still, John
Price was at best indifferent to his targets' survival: "... if
[ Hawt horne] should ... should die | don't give a shit...."
(Gov't Ex. 2 at 66; Gov't Ex. 6 at 24-25.)



undercover FBI agents, and neetings between the participants
continued through the fall of 1992. During these neetings, the
nmurders of Kenny Price, David Hawt horne, and Sy Shafer, as well as
t he bonbing of Leon Capouano's |aw office, were planned and paid
for by John and David Price.® Finally, John Price sent a letter to
the agents in January, 1993, requesting the "well danmaged carcass"”
of IRS agent Dwight Huff, in retaliation for the inconvenience
caused by the audit of Price Rubber. (Gov't Ex. 63.)

The | ast neeting between the federal agents and John Price
occurred on January 27, 1993, in Montgonery. There the agents told
Price that the first nurder, that of Sy Shafer, had been conpl et ed,
and t hey showed hi mpictures of what they said was the body. John
Price paid the agents $20,000 and expressed enthusi asm about the
i mm nent success of the remaining jobs. Later that day, he and son
David were arrested.

A grand jury in the Mddle District of Al abama indicted the
Prices jointly, and the case went to trial in June, 1993. The
Prices were acquitted on two counts of w tness tanpering, but the
jury was unable to reach a verdict on the other counts. As a
result, a mstrial was declared as to those counts. Retrial began
in July, 1993, and the jury returned guilty verdicts against both
def endants on the remai ni ng charges. The Prices filed a notion for

a new trial, which alleged, anong other things, that juror

®The Prices' plans becane nore grandiose as time passed. By
Decenber, 1992, John Price sent the agents a "nenu" of possible
services for the agents to performand the paynents he woul d make
for each. (R 17 at 189-92.) Later, Price referred back to the
menu to descri be what he wanted done to two attorneys, Dennis
Pentazis and Tim Davis, who were involved in litigation against
him (R 17 at 198; 18 at 230.)



m sconduct deprived themof a fair trial. The court questioned the
jurors in canera to investigate the alleged i nproprieties, and sone
i nstances of m sconduct were found. The judge ruled that none of
the incidents prejudiced the defendants' rights and denied the
notion for a newtrial.

David Price was sentenced to a total of 300 nonths in prison,
a period of supervised release, and was fined $726, 712. 40, which
included a fine of $200,000 and costs of incarceration and
supervision. David was also ordered to pay a $200 assessnent and
restitution of $350 to Leon Capouano. |In calculating David Price's
sentence, the court applied an upward adjustnent based on its
finding that he obstructed justice by giving false testinony at
trial. See United States Sentencing Conm ssion, Cuidelines Manual
§ 3Cl.1 (Nov. 1992).

John Price's sentence consisted of a total of 360 nonths in
prison and a period of supervised release. Addi tional ly, John
Price was fined $880, 752. 40, conpri sed of a $250, 000 fi ne and costs
of incarceration and supervision. He was also ordered to pay $350
in restitution to Capouano.

In calculating both Prices' sentences, the trial judge found
that a two-level upward departure was warranted because of the
racial and ethnic notivation behind the crinmes, the severe
psychol ogical injury to the victins, and the threat of harm to
third parties. The Prices appeal ed.

I'1. | SSUES ON APPEAL

The Prices rai se several issues on appeal. They contend that:

(1) the trial court's denial of their nmotions for acquittal was



erroneous because they were entrapped as a matter of law, (2) the
trial court's inposition of cost-of-confinenment fines violated the
Fifth and Ei ghth Amendnents to the Constitution; and (3) the court
m sapplied the sentencing guidelines when it calculated their
sent ences. °

I11. DI SCUSSI ON

A. Entrapnent

The Prices invite us to overturn their convictions, arguing
that the district court should have granted their notions for
acquittal because the governnent's evidence was insufficient to

negate their entrapnment defense. Their argunment on this issue

®The Prices also argue that the trial court inproperly
denied their notions for a newtrial after allegedly prejudicial
juror msconduct was discovered. They further claimthat the
trial court abused its discretion in the manner in which it
conducted its investigation of the possible m sconduct.

The Prices allege several acts and om ssions by the
trial court which they contend deprived themof a fair
trial. They claimthat: (1) the trial court's entrapnent
instruction was inadequate; (2) the trial court erred by
renovi ng from evidence the Attorney Ceneral's Cuidelines on
FBI Undercover QOperations; (3) the court erred by not
all owi ng the defense to have an unredacted copy of i nformant
Bobby Price's diary; and, (4) the diary and ot her
information were required to be disclosed under Brady v.
Maryl and, 373 U.S. 83, 83 S.C. 1194, 10 L.Ed.2d 215 (1963).
They al so attack the trial court's adm ssion into evidence
of a photograph containing inflammatory racial and ethnic
matter, the trial court's instruction given to renedy
"“inmproper" remarks made by the prosecutor, and, finally, the
judge's failure to recuse hinself prior to sentencing
because of death threats purportedly nmade by the Prices.

David Price separately argues that it was error for the
district court to enhance his sentence under U S. S.G 8§
3C1.1 on the ground that Price obstructed justice by
perjuring hinmself during the trial.

Al these contentions are without nerit and do not
warrant further discussion. See 11th Cr.R 36-1



fails.

Entrapment is generally a jury question. United States v.
Brown, 43 F.3d 618, 622 (11th Cir.1995) (citing Mathews v. United
States, 485 U. S. 58, 61, 108 S.Ct. 883, 886, 99 L.Ed.2d 54 (1988);
United States v. Costales, 5 F.3d 480, 487 (11th Cir.1993)).
Therefore, appell ate review of a defendant's contention that he was
entrapped as a matter of law is a sufficiency of the evidence
inquiry, limted to deciding whether the evidence was sufficient
for a reasonable jury to conclude that the defendant was
predi sposed to take part in the illicit activity. Brown, 43 F.3d
at 622 (citing United States v. Aibejeris, 28 F.3d 97, 99 (11lth
Cir.1994)). Reviewis de novo, but we nust viewall facts and make
all inferences in the governnment's favor. |Id. (citing A bejeris,
28 F.3d at 98). W cannot overturn a verdict if any reasonable
construction of the evidence would allow the jury to find the
defendant guilty beyond a reasonabl e doubt. ld. (citing United
States v. Ventura, 936 F.2d 1228, 1230 (11th G r.1991)).

A valid entrapnent defense consists of tw elenents:
governnment i nducenent and t he defendant's | ack of predi spositionto
commt the crime prior to the i nducement. Mathews, 485 U. S. at 63,
108 S.Ct. at 886 (citations omtted). Wiile the burden of
production rests with the defendant to show i nducenent, once that
showing is made, the burden shifts to the governnment to prove
beyond a reasonable doubt that the accused was predisposed to
commt the crime. Brown, 43 F.3d at 623.

To establish governnent inducenent, an "el ement of persuasion

or mld coercion” is necessary. | d. In this case, there are



numer ous i nstances of governnent attenpts to persuade or pressure
John and David Price to commt the crinmes they planned. For
exanpl e, Bobby Price invoked his relationship with the Prices in
offering to pay themback for past favors by arranging the nurders
of the Prices' enemies. A reasonable jury could have believed that
such pressure induced the Prices to put their schenmes in notion, so
the court properly decided to charge the jury on entrapnent.

The flaw in the Prices' argunent is their contention that no
reasonabl e jury coul d concl ude that they were predi sposed t o engage
in their murder-for-hire plot. They argue that they were not
"di sposed” to commt the crinmes charged until after the initia
contact with governnent agents. The Prices correctly assert that
"one may not beconme unentrapped when the disposition arises after
entrapnment,” (Appellant John Price's Br. at 24), and they claim
based on excerpts fromthe conversations they had with Bobby Price
and the FBI agents, that they were reluctant to take part in the
nmurder-for-hire schene until after government persuasion

Predi sposition is "necessarily a fact-intensive inquiry
because it is a subjective inquiry into a defendant's state of
mnd." Brown, 43 F.3d at 625 (rejecting five-factor |ist used by
other circuits inreview ng predi spositionin favor of case-by-case
anal ysi s) . To show predisposition, the government nust prove
beyond a reasonable doubt that "the defendant was actually
predi sposed to commt the underlying crine absent the governnment's
role in assisting such conm ssion." Aibejeris, 28 F.3d at 99
(citing Jacobson v. United States, 503 U. S. 540, 547-49, 112 S. C
1535, 1540, 118 L.Ed.2d 174 (1992)); see also Brown, 43 F.3d at



624-25 (endorsing approach based on defendant's "readi ness and
willingness" to commt the crine; listing several "guiding
principles” to use in review ng predisposition findings, such as
jury consideration of demeanor and credibility evidence).

We cannot say that the evidence was insufficient for the jury
to conclude beyond a reasonable doubt that the Prices were
predi sposed to conmmt the crinmes of which they were convicted.
Wil e sone statenents made by both John and David Price suggest
hesitation to go as far as nurder, there are other indications of
their readiness and willingness to have their perceived enem es
mai med or killed. Significantly, David Price met with Bobby Price
and made the first "downpaynent"” for their series of "hits" in
Novenber, 1991, |ong before Bobby becane a governnment agent. In
negotiating with the FBI agents about their fees, both John and
David Price nmade reference to paynents previously given to Bobby.
This further suggests that the Prices' disposition arose before
government agents allegedly pressured themto discuss nurder.

B. Sentencing |Issues

The Prices attack several aspects of their sentences. They
argue that the fines inposed to pay for costs of incarceration and
supervision are wunconstitutional, and they also contest the
two-1| evel upward departure that the trial judge found was nerited
because of the nature of the Prices' plans and actions.
1. Cost-of - Confinenent Fines

The Prices argue that the fines |evied upon them pursuant to
US. S.G 85EL 2(i) to pay for costs of incarceration are excessive

under the Eighth Anmendnent and viol ate due process under the Fifth



Amendnent because they are not rationally related to the purposes
of the Sentencing Reform Act. The Prices argue that U S.S.G 8§
5E1. 2(i), which provides for cost-of-incarceration fines, and 18
U S. C 8§ 3553(a) (1988), which states that courts shall "inpose a
sentence sufficient, but not greater than necessary," are in
conflict, since 8 5E1.2(i) inposes an "additional"™ fine on top of
the fine ranges contained in the table provided by § 5E1.2(c). ’
The governnent, on the other hand, asserts that the fine is neither
excessive nor irrational. Such questions of law are subject to
plenary review. See United States v. Waver, 920 F.2d 1570, 1573
(11th Cir.1991).

The validity of US S.G 8 5E1.2(i) is an issue of first
inpression in this circuit, and other circuits are split on the
guestion. Conpare United States v. Spiropoul os, 976 F.2d 155, 165-
67 (3d Cr.1992) (holding 8 5E1.2(i) to be inconsistent wth
Sentencing Reform Act while avoiding due process question) wth
United States v. Hagmann, 950 F.2d 175, 187 (5th Cr.1991), cert.
denied, --- US ----, 113 S. C. 108, 121 L.Ed.2d 66 (1992)

‘The Prices argue that such a fine is by definition
excessi ve under the Eighth Arendnent. We reject their argunent.
The penalties levied on the Prices are neither excessive nor
grossly disproportionate to the crimes conmtted, see Al exander
v. United States, --- US ----, ----, 113 S . C. 2766, 2770, 125
L. Ed. 2d 441 (1993); United States v. Elkins, 885 F.2d 775, 789
(11th G r.1989), cert. denied, 494 U S. 1005, 110 S.Ct. 1300, 108
L. Ed. 2d 477 (1990), and so pass mnuster under the Eighth
Amendnent. Indeed, a fine based on a crimnal's stay in prison
seens to be by definition proportional to the crime conmtted.
The Prices also argue that it is excessive to require themto pay
for their inprisonment costs when they have yet to incur them
This argunment is beside the point as well, since the fines are
meant to penalize their crimnal actions, not to pay the bills as
t hey accrue while in prison. Also, the noney will go not to
their prison facilities but to the Crine Victins Fund, 42 U. S. C
88 10601 to 10603 (1988).



(finding that cost-of-incarceration fines are rational neans to
assist victinms of crinme collectively). |In declaring guideline 8
5E1.2(i) invalid, the Third Grcuit found that the plain |anguage
of the section indicated that the fines inposed thereunder were to
reimburse the governnent for the costs of inprisonnent.
Spi ropoul os, 976 F.2d at 166. The court concluded that the
Sentencing Reform Act did not authorize fines to cover costs of
confinenment, even though the noney collected fromthe fines went to
the Crime Victins Fund and not actually to pay for penal
operations. 1d. at 166-67.

W di sagree with the assertion that Congress did not consider
i mposi tion of cost-of-confinenment fines to be within the scope of
the Sentencing Reform Act's goal of restitution. See 18 U S.C A
8§ 3572(a)(6) (West Supp.1995) (providing that courts can consi der
"the expected costs to the governnment of any inprisonnent,
supervi sed release, or probation conponent of the sentence"” in
setting anount of fine); 28 U.S.C. A 8 994(y) (West Supp.1995)
(stating that Sentencing Comm ssion may include as conponent of
fine calculus the expected costs of inprisonnent). | nstead, we
find Hagmann to be persuasive. W agree with the Fifth Crcuit
that "the uniform practice of fining crimnals on the basis of
their individualistic terns of inprisonment—an indicator of the
actual harmeach has inflicted upon society—+s a rational nmeans to
assist the victins of crinme collectively.” Hagmann, 950 F.2d at
187.

Al though the Third Crcuit in Spiropoul os found the anal ysis
in Hagmann to be "too facile,” 976 F.2d at 168, Spiropoul os has



been rejected, and Hagmann followed, in every other circuit that
has addressed the issue. See, e.g., United States v. Zakhor, 58
F. 3d 464, 466 (9th G r.1995) (uphol ding cost of confinenment fines);
United States v. May, 52 F.3d 885, 891 (10th Gir.1995) (finding
guideline rationally related to legitimte governnment interest);
United States v. Leonard, 37 F.3d 32, 39 (2d G r.1994) (citing
Hagmann and holding 8 5E1.2(i) consistent with 18 US C 8§
3553(a)); United States v. Turner, 998 F.2d 534, 538 (7th
Cir.1993) (holding that 8 5E1.2(i) is authorized by statute), cert.
denied, --- US ----, 114 S.C. 639, 126 L.Ed.2d 598 (1993). W
join the other circuits that have upheld U S.S.G § 5EL.2(i), and
we reject both constitutional challenges made by the Prices.
2. Upward Departure Granted by the District Court

The trial court found that the Prices' crines went beyond the
"heartland" of typical cases, see U S. S.G § 5K2.0, and departed
upward by two |l evels fromthe applicable guidelines in calculating
their sentences. (R 31 at 103.) In deciding that this case
nerited departure, the court found that three aspects of the
Prices" activities were not adequately considered by the
guidelines: (1) their extrene conduct, including the fact that
harassnment of Leon Capouano was notivated by racial and ethnic
prejudi ce, and that the Prices planned to nmutilate |IRS agent David
Huff; (2) the risk of harmto innocent bystanders because of the
plan to blow up Capouano's law firm and (3) the extrene
psychol ogical injury to Kenny Price and other victins.® The court

treated these factors as a group, assigning no relative weight to

8 R Ex. 210 at 6 (John Price), 208 at 6 (David Price).)



one factor over another in making the decision to depart fromthe
gui delines. The Prices challenge the departure, arguing that the
sentenci ng gui delines adequately considered all aspects of their
crinmes, and that there was insufficient factual support for the
trial court's findings. The governnent originally noved for a
four-level departure, but on appeal urges us to affirm the
two-| evel departure as reasonabl e.

In sentencing determ nations, a court nmay inpose a sentence
out si de the range established by the guidelines, if the court finds
that "there exists an aggravating or mtigating circunstance of a
kind, or to a degree, not adequately taken into consideration by
t he Sentenci ng Commi ssion in fornulating the guidelines that should
result in a sentence different fromthat described.” 18 U S.C. 8§
3553(b) (1988). We review such departures by applying a three-step
anal ysi s. United States v. Dailey, 24 F.3d 1323, 1325 (11lth
Cir.1994) (citing Weaver, 920 F.2d at 1573). W review de novo a
decision as to whether the guidelines adequately consider a
particular factor so as to preclude a sentencing court's reliance
onit as a basis for departure. I1d. Second, we reviewthe factual
findings underlying the trial court's decision to depart for clear
error. | d. Finally, we review the departure itself for
reasonabl eness. 1d.; accord United States v. Passnore, 984 F.2d
933, 937 (8th Cir.1993) (hol ding that extent of upward departure is
a "judgnment call"™ by district court). W deal with each factor
relied upon by the trial court in turn.

a. Extrene conduct (racial/ethnic notivation for crines; planned
mutilation of victins)

The Prices do not challenge the trial court's determ nation



that racist or anti-semtic notivation for a crine was a proper
basis for departure.® Instead, they argue that their actions were
not racially or ethnically notivated, and that it was clear error
for the trial court to find that they were. Qur review, then, is
[imted to determ ning whether the trial court's factual findings
are clearly erroneous.

We find no clear error inthe trial court's finding that the
Prices were notivated by ethnic hatred in their harassnent of Leon
Capouano. Waile it is true that the court, as well as the
governnment, acknow edged that two primary notivators for the
Prices' conduct were greed and business litigation, the trial court
concl uded that racial and ethnic prejudice al so played a part. See
McAni nch, 994 F. 2d at 1388 (affirmng trial court's conclusion that
hatred was notivator of crinme despite evidence that psychol ogi cal
probl ens coul d have been the cause). The Prices knew that Capouano
was Jew sh, and when they vandalized his hone they painted
swasti kas and anti-semtic and raci st remarks designed to strike at
his religious heritage. The Prices al so nade repeated anti-semtic
remar ks about Capouano and Jews in general. VWiile the Prices
counter that any racist and anti-semtic conduct was inpul sive and

isolated, there is evidence that the Prices put sonme thought into

Wil e we do not reach the issue here, we note that other
circuits have all owed departures based on racist or anti-semtic
notivation. See, e.g., United States v. MAninch, 994 F.2d 1380,
1387-89 (9th Cr.) (holding that defendant's racist notivation is
valid ground for departure because it is not otherwi se treated in
gui delines), cert. denied, --- US ----, 114 S . 394, 126
L. Ed. 2d 342 (1993); United States v. Salyer, 893 F.2d 113, 115-
16 (6th Cr.1989) (race of victimcould be considered under
US S.G 8§ 3AL.1 where defendant tailored actions to exploit
special vulnerability of African-Anerican famly to cross
bur ni ng) .



what they did and howthey did it. See United States v. Sanders,
41 F.3d 480, 485 (9th Cir.1994) (holding that racist and
anti-semtic letters, though short and sinplistic, evidenced
del i berati on where defendant had to | ook up addresses and tail or
each nessage to the group he was attacking), cert. denied, --- U S
----, 115 S.Ct. 2010, 131 L.Ed.2d 1009 (1995).

As for the proposed nutilation of IRS agent Dw ght Huff, the
Sent enci ng Conmi ssion did not adequately provide for such a grisly
variety of the crinme when it designed the applicabl e gui delines for
conspiracy, solicitation, or murder-for-hire. See U S.S.G 8§ 5K2.8
(allowing departure where defendant's conduct was unusually
hei nous, cruel, brutal, or degrading to victim. As the trial
court concluded, these crinmes were nore depraved than the typical
cases the guidelines were designed to cover, so that a departure
based in part on the proposed mutilation of Huff was warranted.
Further, we find no clear error in the trial court's underlying
f act ual findi ngs. John Price explicitly ordered Huff's
"wel | -damaged carcass” in a taped conversation with the FBI
b. Risk of harmto innocent third parties

The trial court held that the potential for "injury even to
the point of death” to a nmultitude of unknown victins as a result
of the defendants' crimnal activity was a factor not adequately
considered in the applicable guidelines. (R 31 at 104.) The
factual predicate to this holding was the probability of injury to
i nnocent bystanders had the schenme to bl ow up Leon Capouano's | aw
of fi ce succeeded. The Prices argue that any risk to bystanders was

al ready taken into account by the guidelines.



W first examne the guidelines to determ ne whether the
district court correctly concluded that the danger to innocent
bystanders from a bonbi ng was not adequately considered. Reading
US S G 8 2K1.4, we agree with the Prices that the risk of harmto
third parties is already incorporated into the guideline applicable
to property damage caused by explosives. The presentence
investigation reports explicitly applied guideline 8 2K1.4(a) (1),
which provides for a greater base offense |evel where the crine
"created a substantial risk of death or serious bodily injury to
any person other than a participant in the offense...." (enphasis
added). This includes people caught inside a building as well as
bystanders injured in a blast. There may well be bonbing cases
involving risks to third parties of a kind outside the "heartl and"
of such cases. But the governnent points to nothing in the record
denonstrating that this is such a case. As a result, we hold that
the trial court msapplied the guidelines to the extent that the
risk tothird parties was doubl e-counted; the court's reliance on
the harmto i nnocent bystanders was thus m splaced as a ground for
departure.

c. Extrene psychological injury to Kenny Price

The Prices also challenge the court's reliance onits finding
of extrenme psychol ogical harm to several of the victins, nost
notably Kenny Price, as a basis for upward departure. The Prices
do not question the court's capacity to increase their sentences
where their victins suffered severe psychological injury. See
US S. G 8 5K2.3. They only argue that the evidence introduced by

t he governnent did not show that Kenny Price or the other victins



suffered an "injury nuch nore serious than that normally resulting"
frombeing a target for nurder. See U S. S .G § 5K2.3, p.s. Qur
review, then, islimted to reviewing the court's factual findings
for clear error.

To be sufficiently severe to warrant a departure, there nust
be "a substantial inpairnment of the intellectual, psychol ogical,
enotional, or behavioral functioning of a victinl' likely to |ast
for an extended duration and to manifest itself by physical or
psychol ogi cal synptonms, or by changes in behavior. US S G 8§
5K2. 3. See United States v. WIson, 993 F.2d 214, 218 (1lith
Cir.1993) (stating that "[w] e doubt that feelings of foolishness,
anger, or disappointnment are so far beyond the heartland of fraud
offenses”" to rise to the level of extrenme psychol ogical harn.
Wiile we have never decided the extent of harm needed to show

"extreme psychol ogical injury,” other circuits have affirned tri al
courts that departed fromthe guidelines based on factual findings
simlar to those in this case. See, e.g., United States v.
Anderson, 5 F.3d 795, 804-805 (5th Cir.1993) (uphol ding departure
based on letter of victimdescribing "her ordeal and its effects on
her life"), cert. denied, --- US ----, 114 S C. 1118, 127
L. Ed. 2d 428 (1994); United States v. MIller, 993 F.2d 16, 21 (2d
Cir.1993) (upholding departure where victimwas afraid to answer
phone, open mail, or stay in New York area).

Upon review of the presentence investigation reports (PSIs),
we cannot say that the trial court clearly erred in finding that

several of the victins suffered severe psychol ogical injuries of

the type addressed by U S.S.G 8§ 5K2.3. The PSIs state that this



ordeal was very traumatic for Kenny Price. He attended counseling
sessions, and at one point contenplated suicide. Kenny suffered
from depression, and he stated that he no longer felt safe in his
home or when he went anywhere. |RS agent Dwi ght Huff stated in the
PSIs that his whole famly changed their lifestyle to be "extra
cautious of their surroundings,” and he al so said that his children
were psychologically affected. Leon Capouano and David Haw hor ne
installed security systenms in their houses and also restricted
their activities outside their hones after the incidents at issue
in this case. W find no error in the trial court's reliance on
this evidence of extrene psychol ogical injury as a basis for upward
departure under U S.S. G § 5K2. 3.
d. Reasonabl eness of the two-level upward departure

Qur final task in weighing the trial court's decision to
depart is to evaluate the overall departure for reasonabl eness.
Dailey, 24 F.3d at 1325. The trial court did not separately assign
a departure level to each ground in ordering an overall departure
of two levels. In light of our determ nation that one of the three
grounds for the departure was already considered in the rel evant
gui delines, we are unable to say that the overall departure would
have been the sane based only on the other two grounds. See
Wlliams v. United States, 503 U S. 193, 202-03, 112 S. C. 1112,
1120-21, 117 L. Ed. 2d 341 (1992). Therefore, we vacate the sentence
and remand to the district court for resentencing consistent with
t hi s opinion.

| V. CONCLUSI ON

For the foregoing reasons, we AFFIRMthe Prices' convictions;



we VACATE their sentences and REMAND for resentencing.
CONVI CTI ONS  AFFI RVED,; SENTENCES VACATED and REMANDED f or
RESENTENCI NG,



