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El eventh Gircuit.
No. 94-6072.
In re Lawrence WIIiam SLOVA, Debtor
FI RST BANK OF LI NDEN, Plaintiff-Appellant,
V.

Lawrence WIIiam SLOVA, Defendant- Appel | ee.

Jan. 30, 1995.

Appeal from the United States District Court for the Southern
District of Alabama. (No. 93-0577-T-S), Daniel H Thomas, Judge.

Bef ore HATCHETT and ANDERSON, Circuit Judges, and DYER, Seni or
Circuit Judge.

DYER, Senior Circuit Judge:

The district court affirmed the judgnent of the bankruptcy
court in an adversary proceeding filed by the Chapter 7 debtor
Lawrence Wlliam$Sloma. This dispute concerns the i ssue of Sloma's
assi gnnment of paynents under an annuity to First Bank of Linden as
security for a |loan, seven years prior to filing his bankruptcy
petition, and cl ai m ng an exenpti on under the Longshore and Har bor
Wor kers' Conpensation Act.

Backgr ound

Sloma i njured his shoulder in a work-rel ated accident. He was
enpl oyed by @il f Coast Catering Conpany which provided catering
services to offshore oil rigs. Damages for the injuries were
governed by the Longshore and Harbor Wrkers' Conpensation Act, 33
U S C 901, et seq.

@Qulf Coast and its insurer, National Union Fire Insurance

Conmpany, negotiated a settlenment with Sloma to fulfill his rights



under the Act pursuant to which Sloma was to be paid $180, 000. 00,
structured as foll ows:

$10, 000. 00 to be paid i mediately

$ 5,000.00 to be paid after 5 years

$10, 000.00 to be paid after 10 years

$15, 000. 00 to be paid after 15 years

$20, 000. 00 to be paid after 20 years

$ 500.00 per nonth to be paid for 20 years.

Upon paynent of the $180, 000, Slonma's enployer and its carrier
wer e di scharged of any further obligation or liabilities to Sl om
The settlement was approved as an Award by the United States
Departnent of Labor, pursuant to 33 U.S.C. 8§ 908(i).

The enployer's insurance carrier, National Fire |nsurance
Conpany, paid the $180,000.00 award to Sloma by the paynent of
$10, 000. 00 in cash to himand the purchase from Manufacturers Life
| nsurance Conpany of an annuity, nam ng Sl onma as the Annuitant, for
whi ch National paid Manufacturers a single premum Sl oma agreed
that he should be paid as foll ows:

$500. 00 per month for 20 years certain until 240 paynments have

been made, and after that for the remaining life of the annuitant.

$ 5,000.00 on Cctober 1, 1989
$10, 000. 00 on Cctober 1, 1994
$15, 000. 00 on Cctober 1, 1999
$20, 000. 00 on Cctober 1, 2004.

On Decenber 8, 1984, Sl onm obtained a |loan fromthe First Bank
of Linden for $85,000.00 for the purpose of acquiring and operating

a Western Auto Store. Sl oma executed an absolute coll ateral



assignment of the annuity paynents (provided to the Bank by
Manuf acturers) to secure the loan. The [oan was structured to be
repaid in accordance with the annuity paynents that were assigned
to the Bank.

The Bank continued to receive nonthly paynents from
Manuf acturers pursuant to the assignnment until Sloma's business
venture failed and, in violation of the security agreenent
contained within the note to the Bank, Sloma directed that
Manuf acturers forward all future payments to him personally.

Due to the default wunder the ternms of the note and the
conversion by Sl oma of the nonthly paynments subject to the security
interest and assignment in favor of the Bank, the Bank filed suit
against Sloma in the Grcuit Court of Mrengo County, Al abana
Judgnent was entered against Sloma for the amount due under the
note. The Bank then caused the issuance of a garni shnent agai nst
Manuf acturers to enforce paynments under the assignment to satisfy
the judgnment. The Circuit Court issued a final order directing
that Manufacturers fulfill the obligation under the assignnent to
the Bank and pay all future annuity paynents until the judgnment
hel d by the Bank agai nst Sl oma was paid.

Procedural History

Sloma filed a Chapter 7 bankruptcy petition on January 8,
1992, seven years after the assignnent by Sloma to the Bank of his
annuity paynents. Sloma asserted a claimof exenption as to the
paynents due from Manufacturers. The Bank did not file objections
to Sloma's claimof exenption within 30 days. After the petition

was filed, the Bank continued to receive the nonthly paynments from



Manuf acturers pursuant to the final judgnent of the State Grcuit
Court .

Sloma fil ed an adversary proceedi ng agai nst the Bank asserting
that the paynents due from Manufacturers were exenpt property.
After a trial the bankruptcy court entered a final judgnent in
which it determned that the annuity paynents due from
Manuf acturers constituted an assignnment of the right to receive
conpensati on under the Longshore and Harbor Wrkers' Act, and that
such assignnment was void ab initio, as a matter of |aw

The district court affirmed the judgnent of the bankruptcy
court that the benefits under the Act were not assignable and that
the annuity paynents were the exenpt property of Slona. Thi s
appeal ensued.

St andard of Revi ew

The facts are undisputed. The issues in this appeal are
guestions of law, therefore the standard of reviewis de novo. 1In
Re Cl ub Associates, 956 F.2d 1065, 1069 (11th G r.1992).

Di scussi on

Two questions are posed in this appeal. First, was the
assignment of the annuity paynents to the Bank by Sl onma in paynent
of his note for $85,000.00 valid, or was the assignnment barred
under the anti-assignnment provision of the Longshore and Harbor
Wor kers' Act. Second, did the Bank's failure to file a tinely
objection in bankruptcy to the claimof the property as exenpt by
Sloma prevent the Bank from challenging the validity of the
exenpti on.

The Assi gnnent



W start with the Award nade to Sl oma under the Longshore and
Har bor Workers' Act. It states:

The enpl oyer, @il f Coast Catering Conpany, and the insurance

carrier, National Union Fire Insurance Conpany, shall pay to

Lawrence Sloma, the claimnt enployee, conpensation in the

amount of $180, 000.00, in a structured settlenent as specified

herein above, the paynent of which wll discharge the
l[iability of the enployer and insurance carrier from all
future install ments of conpensation and the file of Law ence

Sloma will be closed.

To satisfy the Award, Gulf Coast's insurance carrier, National
Uni on, paid Sloma $10,000.00 in cash and obtained a $170, 000. 00
annuity from Manufacturers in favor of Sloma as the annuitant,
payable in installnents as set forth supra. Sl oma subsequently
assigned the paynents under the annuity to the Bank to obtain a
| oan whi ch t he Bank woul d not have made absent such assignnent. To
determine the validity of this assignnment, we nust focus on the
proper interpretation of 33 U S. C § 916 of the Longshore and
Har bor Workers' Act, which provides:

No assignnment, release, or conmutation of conpensation or

benefits due or payabl e under this chapter, except as provided

by this chapter, shall be valid, and such conpensation and
benefits shall be exenpt fromall clains of creditors and from
| evy, execution, and attachnent or other renmedy for recovery
or collection of a debt, which exenption may not be waived.

(Enmphasi s added).

Nei t her we nor counsel have found any hel pful precedent to
guide us in the application of this section to the unusual facts of
this case. There can be no doubt that had the enpl oyer paid Sl ona
$180, 000. 00 in cash, he could have used it in any way he desired.
Cf. Guidry v. Sheet Metal Workers' Nat'l Pension Fund, 39 F. 3d 1078
(10th Gir.1994) (en banc) (ERI SA anti-alienation analysis). Here
t he enployer paid Sloma $180, 000.00, $10,000.00 in cash and the

purchase of an annuity for $170, 000. 00. W see no material



di fference whet her the enpl oyer paid for the annuity or whether the
enpl oyer paid Sloma $170,000.00 with which he purchased the
annuity. The annuity is a paynent under a contract where for a
gross sumpaid by the enployer, Manufacturers becane |iable to pay
certain suns to Sloma. The right to receive paynents was purchased
and paid for prior to Sloma's adjudication in bankruptcy. The
paynents are essentially repaynents in installnents of the sumwth
whi ch the annuity was purchased. See In Re Power, 115 F.2d 69, 73
(7th Gr.1940). Sloma received benefits of $180, 000. 00 under the
Act by the purchase of the annuity for $170, 000. 00 and $10, 000. 00
in cash.

The paynents received by Sloma under the annuity contract
wer e not due and payabl e under the Act; they were paynents nmade to
himby a third party, Manufacturers. Wat the Suprene Court said
in Mlntosh v. Aubrey, 185 U. S. 122, 125, 22 S.C. 561, 563, 46
L.Ed. 834 (1902), suns up the issue in this case, that "the
exenption provided by the act protects the fund only while in the
course of transmission to the pensioner [annuitant]. When the
noney has been paid to himit has "inured wholly to his benefit,"
and is liable to seizure as opportunity presents itself. The
pensi oner, however, may use the noney in any manner, for his own
benefit and to secure the confort of his famly, free from the
attacks of creditors...."

The purpose of the anti-assignability provisions of the Act to
benefit an injured enpl oyee was served and ended once t he anmount of
the award of $180,000.00 was paid to Sloma by the paynent of
$10, 000. 00 and the purchase, in his behalf, of an annuity for



$170, 000. 00. Slonma's assignment to the Bank of the payments under
the annuity in repaynent of his | oan of $85, 000, nade |l ong prior to
t he bankruptcy, was valid and the Bank is entitled to the paynents
until its loanis fully repaid. The Bank was substituted for Sl oma
to receive annuity paynents over the period of tinme established by
Sloma's | oan repaynent schedule. During that time, Sloma had no
existing right to redirect the paynents to hinself.
Failure to Object to O aimof Exenption

The second issue concerns the | ack of objection by the Bank
to Sloma' s clai mof exenption within the 30-day tinme limt pursuant
to Bankruptcy Rule 4003(b). Slonma argues that the Bank's failure
to do so prevents it from now challenging the validity of the
exenption. W disagree.

The validity of the assignnment to the Bank of paynents under
the annuity and the necessity for objecting to it in the bankruptcy
proceedi ngs are interrelated. W have held that the assignnent is
valid and not barred by the Act. Since Sloma's |ack of interest in
t he assi gned property does not establish a basis for a proper claim
of exenption, there was no need for the Bank, a secured creditor,
to object. The consensual |ien establishes the creditor’'s interest
in the property. It is well established |law that the trustee in
bankruptcy takes only the title of the debtor in property of the
estate. Pearlman v. Reliance Insurance Co., 371 U S. 132, 135, 83
S CG. 232, 234, 9 L.Ed.2d 190 (1962). Having transferred his
property interest to a creditor, a debtor cannot claim as exenpt
property that he does not own.

Concl usi on



The assignnment by Sloma to the Bank of Linden of the paynents
under the annuity was valid and not barred by the anti-assi gnnment
provi sions of the Longshore and Harbor Wrkers' Act.

There was no need for the Bank to file an objection to Sloma's
cl ai m of an exenption because he did not own the property clained
to be exenpt.

REVERSED.

HATCHETT, Circuit Judge, dissenting:

The mpjority states that there is no "hel pful precedent to
guide us in the application of this section to the unusual facts of
this case.” |, however, believe that a recent case fromthe Tenth
Circuit, In Re Delgado, 967 F.2d 1466 (10th G r.1992), is
instructive. In Delgado, an injured enployee received a | unp sum
wor kman' s conpensation settl ement which she placed in acertificate
of deposit maturing in five years. She also took out a loan in
whi ch she granted the bank a security interest in the certificate
and assigned the certificate as collateral. The Tenth G rcuit held
that the bank's security interest in the certificate was not
enforceable under Kansas's statute prohibiting assignnment of
wor ker' s conpensation benefits. The Tenth Crcuit explained that:

t he Kansas provision defines conpensation as including the

actual paynments and nowhere is there a limtation that the

exenption applies only to security interests or assignnments
entered into before the conpensation is actually paid....

[We recognize that [the injured enployee] will receive a

wi ndfall by recovering the certificate of deposit funds after

havi ng spent the | oan proceeds whi ch have not been repaid. To
avoid such a situation, a bank would need to inquire

concerning the source of funds which will serve as security
for a loan. In this case, though, the Bank was fully aware
that the worknmen's conpensation award was placed in the
certificate of deposit which served as security. By

structuring the transaction so as to control the conpensation
funds before extending credit to its long-tinme custoner, the



Bank took a ri sk.
Del gado, 967 F.2d 1466, 1468. Simlarly, | believe that the
assignnent in this case was not valid. Sloma may "receive a
wi ndfall by recovering [the annuity installnments] after having
spent the | oan proceeds whi ch have not been repaid.” But, just as
t he i njured enpl oyee in Del gado was entitled to the windfall, Sloma
isentitled to the windfall under 33 U S.C. § 916. Wen it secured
Sloma's oan with an assignnent of the annuity that he received as
conpensati on under the Longshore and Harbor Wrkers' Conpensation

Act, the First Bank of Linden sinply took a risk that did not pay

of .

Section 916 provides: "No assignnment ... of conpensation or
benefits due or payable ... shall be valid." The majority
enphasi zes the words "due or payable.” Apparently, it believes

that these three words nean that section 916 only invalidates an
assignment of conpensation that is to be received in the future.
| disagree for the reasons explained in Del gado."’

Even under the mgjority's interpretation of section 916, |
bel i eve that the assignnment in this case was invalid. The majority
expl ai ns:

There can be no doubt that had the enployer paid Slonma

$180, 000.00 in cash, he could have used it in any way he

desired. Here the enpl oyer paid Sl ona $180, 000. 00, $10, 000. 00

in cash and the purchase of an annuity for $170,000.00. W
see no material difference whether the enployer paid for the

'Adnmittedly, the Kansas statute in Del gado expressly

provided: " "no ... conpensation ... paid[ ] shall be
assignable.' " Delgado, 967 F.2d 1466, 1467. It expressly
included " "clain{s] for conpensation, or conpensation agreed
upon, awarded, adjudged or paid.' " Delgado, 967 F.2d 1466,

1468. Thus, the Tenth G rcuit enphasized the past tense in
arriving at its hol ding.



annuity or whether the enployer paid Sloma $170,000.00 with

whi ch he purchased the annuity.... The paynents received by

Sl oma under the annuity contract were not due and payable

under the Act.

Thus, the mpjority argues that because Sloma's enpl oyer purchased
an annuity for him thereby satisfying its obligations, Slom was
able to assign the installments of that annuity. > That, however,
is not what happened in this case.

In its findings of fact, the bankruptcy court found: "The
settl enent provided for the establishnent of an annuity issued by
Manuf acturers Life Insurance Conpany ("Manufacturers"). The
annuity policy provided that Sl oma would receive nonthly paynents

and lunmp sum paynents ... The policy expressly provided that
Nat i onal Union was the owner of the policy."® Thus, the enployer
never purchased an annuity for Sloms; i nstead, the enployer's
i nsurance carrier, National Union, purchased an annuity in which it
mai nt ai ned ownershi p. Because of this subtle difference, | believe
that Sloma was still in the course of receiving conpensation "due
or payabl e" under the majority's interpretation of section 916.

The annuity policy was the result of a settlenent that was

approved by the United States Departnent of Labor pursuant to 33

An annuity contract is the exact inverse of a life
i nsurance contract. In return for a lunp sum the insurance
conpany typically prom ses the annuitant periodic paynents that
will continue until the death of the annuitant. The lunp sumis
determ ned by the life expectancy of the annuitant, and, in this
case, the insurance conpany ganbles that the annuitants will die
prior to the actuarial predictions.” Variable Annuity Life Ins.
Co. v. Carke, 998 F.2d 1295, 1301 (5th Cir.1993).

* The bankruptcy court's factual determinations are subject
to review under the clearly erroneous standard.” In Re Cub
Associ ates, 956 F.2d 1065, 1069 (11th Cir.1992). No show ng of
clear error regarding this fact has been nade.



US. C 8§ 908(i). Section 908(i)(3) provides: "A settlenent
approved under this section shall discharge the liability of the
enpl oyer or carrier, or both." Thus, the mgjority was correct when
it stated: "Upon paynent of the $180, 000, Sloma's enployer and its
carrier were di scharged of any further obligation or liabilities to
Sl oma. " Sloma's enployer, however, and its carrier, National
Union, had not nade the full paynent of the $180,000 because
Nat i onal Uni on owned the annuity policy. Sloma nerely stood as an
intended third party beneficiary of the annuity contract between
Nati onal Union and Manufacturers. As a result, the $180,000 had
not been paid (past tense) to Sloma. Sloma was sinply entitled to
the installnments of the annuity contract, which National Union
owned; thus, he was still in the process of receiving
"conpensation or benefits due or payable.” Therefore, the
conpensati on could not be assigned to the First Bank of Linden.
In sum | believe that the mjority has incorrectly
interpreted 33 U.S.C. 8 916 as only invalidating assignments of
conpensation that has not been paid (past tense). | nst ead, the
statute should be read in accordance with the Tenth Circuit's
approach in Delgado. | also believe that even under the majority's
interpretation of section 916, the facts of this case indicate that
t he conpensati on had not been paid (past tense), and therefore, the

assi gnment was not valid.



