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Appeal from the United States District Court for the Southern
?La;gict of Florida. (No. 94-8037-CR-DTKH), Daniel T.K Hurley,

Bef ore COX and BARKETT, Circuit Judges, and BRI GHT, Senior Grcuit
Judge.

BARKETT, Circuit Judge:

Brian King appeal s his conviction and sentence for possession
of stolen property under 18 U S.C. 8§ 2315. King argues that the
district court conmtted reversible error by inferring in the
presence of the jury that the governnent had established an el enent
of the offense. He also argues that the court sentenced hi mbased
on rel evant conduct that was unsupported by the record. W affirm
King's conviction but vacate his sentence and remand for
resent enci ng.

The governnent charged that, while in Wst Pal m Beach, King
received and tried to sell two paintings that had been stol en from
the G eenwi ch, Connecticut honme of Walter Bartlett. To convict
Ki ng under 8 2315, the governnent was required to prove that the
pai ntings crossed state lines, that the paintings were worth at

| east $5, 000, and that King received, possessed or sold themwth
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knowl edge that they were stolen. See 18 U S.C. § 2315.

At trial, Bartlett testified that he was the owner of the two
pai ntings that King was charged wi th possessing, and that the two
pai ntings, along with twelve others, and several antiques had been
stolen during a burglary of his G eenw ch, Connecticut home. He
further testified that King was a friend of his son and had been a
houseguest in his hone. An enployee of the office building where
Ki ng wor ked in West Pal mBeach, M chelle Schossler, testified that
Ki ng asked her if he could use storage space in the building for a
shi pment he was expecting. She also testified that King used the
t el ephone in her presence, identified hinself as "Bob or Rob" and
i nqui red whether his "shipment was there.” She further testified
that, some time later, King remarked that his shipnment had just
arrived and poi nted out a | arge white unmarked van that was pul ling
up. She testified that she thereafter saw Ki ng photographing "15
or so" paintings in a storage room she had allowed him to use.
Schossl er was able to positively identify two of the paintings from
photos of Bartlett's paintings. A Wst Pal m Beach anti que deal er
testified that King contacted himin an effort to sell sone of the
pai ntings, and further testified that King brought three of the
paintings in to his store. The jury convicted King of possession
of stolen property.

At King' s sentencing, the government argued that King should
be sentenced based on the value of all the property taken in the
burglary of Bartlett's hone because the burglary was "relevant

conduct” to King's possession of stolen property. The district



court agreed with the governnent and val ued the | oss at $300, 000,*
which included all the stolen property and established King's
of fense level at 16 with a correspondi ng gui delines range of 41 to
51 nont hs,? and sentenced King to 42 nonths.

King first argues that the trial judge commtted plain error
when, in the presence of the jury, he asked the parties if they
obj ected to the owner taking "his paintings" home.® King asserts
that the coment conveyed to the jury that the judge believed the
pai ntings belonged to Bartlett and, because Bartlett lives in
Connecticut, that the paintings had travelled in interstate
commerce. King argues that he was prejudi ced because the judge's
comment left himw th only one statutory el enent to di sprove: that
he knew t he paintings were stolen. At trial however, King did not
chal l enge the governnent's theory that the paintings had been
stolen fromBartlett's hone in Connecticut. Indeed, King' s theory
of defense was that Bartlett's son had stolen the paintings.
Accordingly, we find this argument neritless and affirm King' s
convi cti on.

King next argues that the district court only should have

hel d hi mresponsible for the value of six paintings, and not for

'‘Bartlett valued the stolen property at $300,000, the police
report indicated that the total value of itens stolen was
$196, 000.

’Based on a property value of nore than $200, 000, the base
of fense |l evel of 4 was increased 10 levels, see U S.S.G 8§
2B1. 1(b)(1)(K). King was also given a two | evel increase for
nore than mnimal planning, see id. 8 2Bl1.1(b)(4)(A).

*Because King failed to object at trial, we apply a plain
error standard. United States v. O ano, 507 U S. 725, 736-37,
113 S.¢t. 1770, 1779, 123 L.Ed.2d 508 (1993).



the value of all the itens taken during the burglary. W disagree.
Among other evidence, Schossler, the enployee of the office
building where King worked, testified that she saw King
phot ographing "15 or so" paintings, two of which she positively
identified fromBartlett's photographs. W therefore conclude that
the district court did not err in including the value of all
fourteen paintings in the property value cal cul ati on.

We find, however, that the district court erred in including
the stolen antiques in the property value calculation. The
government offered no evidence that King possessed the stolen
anti ques. The antiques only could be included in the property
val ue cal cul ation by finding that King commtted the burglary. But
the district court's finding that King conmtted the burglary was
t oo specul ative based on the evidence before it—that King was a
friend of Bartlett's son and had been in Bartlett's home at one
ti me—o support this concl usion.

Accordi ngly, we VACATE King's sentence and REMAND t hi s case to
the district court for resentencing based only on the val ue of the

fourteen paintings.



