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Capacity Act of 1990 (Florida Case).

Bef ore ANDERSON and BIRCH, GCircuit Judges, and JOHNSON, Seni or
Circuit Judge.

PER CURI AM

The issue on this appeal is whether the Federal Aviation
Adm nistration ("FAA'") acted arbitrarily and capriciously in
denying the application of Fine Airlines, Inc. for a waiver of the
Decenber 31, 1994, interimconpliance date established by 14 C.F. R
8§ 91.867 pursuant to the Airport Noise and Capacity Act of 1990
("ANCA"), 49 U S. C. 88 47521, et seq. Aircraft are categorized by
t he noise |level ranging froma stage 1, the noisiest, to stage 3,
the quietest. The ANCA provided for the phasing out of stage 2
aircraft in favor of stage 3 aircraft by the year 2000, and
del egated to the FAA authority to pronulgate regulations
est abl i shing a schedul e of phased-in conpliance, including interim
conpl i ance dates. Air carriers could conply with the noise
requi renents by purchasing stage 3 aircraft or, through hushkit,
adapting their stage 1 or 2 aircraft to stage 3 noise |evels

Pursuant to 8 91.867(a)(2), a new entrant United States air



carrier, like Fine Airlines, nust by the initial conpliance date of
Decenber 31, 1994, have at least 25% of its fleet in conpliance
with stage 3 noise |levels. However, 14 CF. R 8 91.871 permts a
wai ver of the interim conpliance requirenents under certain
speci fied circunstances.

In 1992, Fine Airlines began its cargo service operations
between the United States and nunerous Central American, South
Ameri can and Cari bbean countries. By the end of 1992, it had four
stage 2 aircraft. It added five stage 2 aircraft in 1993. By
Septenber 1, 1994, it had added another stage 2 aircraft, and in
the instant petition for a waiver filed Septenber 1, 1994, it
indicated an intention to acquire two nore stage 2 aircraft before
the end of 1994. In May, 1992, Fine Airlines began working with a
manuf acturer to devel op a hushkit which could convert its stage 2
aircraft in order to neet the stage 3 noise |evels.

On Septenber 1, 1994, Fine Airlines petitioned the FAA for a
wai ver of the Decenber 31, 1994, interimconpliance date, pursuant
to 14 CF.R 8 91.871. The FAA denied the waiver on Decenber 8,
1994. On Decenber 16, 1994, Fine Airlines filed a petition for
reconsi deration, which was deni ed by the FAA on Decenber 20, 1994.

The regul ati on governing the instant application for waiver
provides in relevant part as foll ows:

Section 91.871 Waivers frominterimconpliance requirenents.

(a) Any U.S. operator ... subject to the requirenments of ..

[ section] 91.867 of this subpart may request a wai ver fromany

i ndi vi dual conpliance requirenent.

(b) Applications nust be filed with the Secretary of

Transportation at | east 120 days prior to the conpliance date
fromwhich the waiver is requested.



(c) Applicants nmust show that a grant of waiver would be in
the public interest, and nmust include in its application its

plans and activities for nodifying its fleet, including
evi dence of good faith efforts to conply with the requirenents
of ... 8 91.867....

(d) Waivers will be granted only upon a showing by the

applicant that conpliance with the requirenments of ...

[section] 91.867 at a particular interim conpliance date is

financi al |y onerous, physically inpossible, or technol ogically

infeasible, or that it wuld have an adverse effect on

conpetition or on service to small comunities.
14 CF.R 8 91.871. The reqgulation clearly requires a show ng of
good faith efforts to conply with the interimconpliance dates of
§ 91.867, including the Decenber 31, 1994, interim conpliance
date.’ The issue in this case is whether the FAA acted arbitrarily
and capriciously in finding that Fine Airlines did not satisfy the
good faith criterion.

The crux of the FAA decision denying the waiver was that Fine
Airlines had failed to denonstrate that it had "established a
timely, achi evable plan for conpliance and nade reasonable efforts
to keep that plan current and followit." Thus, the FAA concl uded
that the actions of Fine Airlines did not constitute a good faith
effort to conply with the interimconpliance requirenents. Fi ne
Airlines, Inc., FAA Docket No. 27898 (Dec. 8, 1994), at 5. The
agency opinion pointed out that Fine Airlines began operations in
1992, and that its 1992 report to the FAA indicated that it would
be in conpliance. Fine Airlines' 1993 report indicated that it

woul d not neet the first conpliance deadline, Decenber 31, 1994,

that the expected date of certification for its hushkit project was

'We find no nerit in Fine Airlines' argunent that its
denonstration of technological infeasibility as of the Decenber
31, 1994, conpliance date was sufficient in and of itself wthout
any show ng of good faith.



in early 1995, and that it intended to apply for a waiver of the
Decenber 31, 1994 deadline. The agency opinion also noted:

t isinportant to note that this does not appear to be a case
n whi ch an operator had a plan to hushkit its aircraft before
he conpliance date and at sone l|late hour, was unable to
ol ow through with that plan and needs extra tinme. None of
he materials submtted by Fine Air indicates, nor does the
etitioner argue, that it thought the hushkit woul d be ready
ntime to neet the first conpliance date.

ld. at 7. Fine Arlines filed a petition for energency
reconsi deration on Decenber 16, 1994. Anobng other things, that
petition purported to explain the delays causing its failure to
nmeet the Decenber 31, 1994, conpliance date, proffering additiona
evi dence for that purpose. The FAA denied reconsideration on
Decenber 20, 1994.

W cannot conclude that the FAA decision in this case was
arbitrary or capricious. After oral argunent and a careful review
of the briefs and record in this case, we are satisfied that Fine
Airlines has failed to denonstrate that its plan to conply through
the vehicle of its hushkit project was a tinely and achi evabl e pl an
for conpliance. As the agency opinion so clearly articul ates:
"None of the material submtted by Fine Air indicates, nor does the
petitioner argue, that it thought the hushkit would be ready in
time to neet the first conpliance date.” |Id. at 7. The agency
al so pointed out that Fine Airlines' 1992 report indicated a plan
to conply, but provided no facts to support its expectation of
conpl i ance. The 1993 report acknowl edged a lack of
conpliance—+.e., that the expected date of certification for its

hushkit was not until early 1995—and indicated an intent to apply

for a waiver. Al though it began working with the hushkit



manuf acturer in May, 1992, a contract with the manufacturer was not
entered until My, 1993. Significantly, the contract contai ned no
date for delivery. In an attenpt to pinpoint the source of its
evi dence of good faith, Fine Airlines at oral argunent pointed to
the May 1994 report of its manufacturer. However, nothing in that
report denonstrates that the hushkit project was a tinely and
achi evable plan for conpliance. |ndeed, the report contenpl ated
delivery dates only in 1995. The report contained little or no
explanation relating to the reasonabl eness of the hushkit plan or
t he reasons for del ay.

Fine Airlines' petition for agency reconsideration was
apparently an attenpt to rectify the obvious deficiency in its
prior subm ssions, i.e. its failure to denonstrate that its hushkit
project was a reasonable plan for conpliance within the interim
conpl i ance dates. For this purpose, Fine Airlines submtted
additional information® with its petition for reconsideration, in
the form a Decenber 16, 1994, wupdate from the manufacturer,
updating its previously-submtted May, 1994, report. The Decenber
16, 1994, update purported to explain production delays. W are in
full agreenent with FAA that the additional information falls far
short of satisfying the deficiency in Fine Airlines' show ng. The
four delays described in that docunent are woefully vague, and
provide very little assistance to the factfinder with respect to

its determnation whether Fine Airlines' hushkit project

’Fine Airlines' argunent that the FAA had a duty to ask for
additional information is frivolous. The burden was on Fine
Airlines to present evidence in support of its waiver
appl i cation.



constituted a reasonabl e pl an of conpliance. For exanple, thereis
no indication at all of chronology, i.e., the timng of the del ay
or the effect of the delay on conpliance with the conpliance
deadl i ne dates. Mor eover, the update docunent underm nes Fine
Airlines' position in that it indicates that delays have been
experienced only with respect to one major conponent and that the
del ays being encountered are relatively mnor and mninmal in
conparison wth those that have been encountered in previous
hushkit programs. Rather than supporting Fine Airlines' position,
t he updat e docunent suggests that there have been fewer del ays than
usual, and thus that the hushkit project was never a plan
reasonably cal cul ated to permt conpliance.

We readily conclude that Fine Airlines failed to denonstrate
that its hushkit project constituted a "good faith effort[ ] to
conply with the requirenents of ... 8§ 91.867." 14 CF.R 8
91.871(c).® Accordingly, the order of the FAA denying the instant

W decline to address Fine Airlines' argument that the FAA
acted arbitrarily and capriciously in departing fromthe
standards previously applied in evaluating good faith conpliance
efforts. The prior standards to which Fine Airlines points
relate to the phase-out of stage 1 airplanes in 1985. |In
particular Fine Airlines points to the guidance provided in In
Re: Lineas Aereas del Caribe, S. A, 50 Fed.Reg. 19,102 (May 6,
1985). W decline to address this argunment for two reasons.
First, Fine Airlines' argunent is, with one exception nentioned
bel ow, a nere repetition of the bald statenent that a different
standard was applied. W decline to address such a vague
argument .

Second, the only specific assertion by Fine Airlines is
that the FAA failed to recognize that the Cari be guideline,
id., suggested that a good faith effort would include a firm
contract with the earliest possible delivery date. Assum ng
arguendo, but expressly not deciding, that good faith would
be satisfied by a firmcontract with the earliest possible
delivery date, it is clear in this case that Fine Airlines
has not satisfied that standard. |Its contract contains no



wai ver i s

AFFI RVED.,

delivery date at all. Modreover, Fine Airlines has made no
showing at all that the instant circunstances relevant to
good faith conpliance are sufficiently simlar to the
circunstances addressed in Caribe, id., to require
application of the sane criteria. W note that the Caribe
gui delines set forth on May 6, 1985, followed a period of

i nconsi stent application of the standards by the FAA  See
Airmark Corp. v. FAA, 758 F.2d 685 (D.C.GCir.1985). W note
that the Caribe guidelines required that the firm contract
referred to therein be entered as of a particul ar date,

whi ch woul d obvi ously have no rel evance to the instant
circunstances. W note further that the instant
circunstances derive from subsequent legislation, i.e., the
1990 Airport Noise and Capacity Act, that the regul ations
pursuant to that Act were published in final formon

Sept enber 25, 1991, and thus that Fine Airlines has been on
notice of these regulations since at |east Septenber 25,
1991. As noted in the text of this opinion, Fine Airlines
has failed to adduce evidence to denonstrate its entitl enent
to a wai ver under the clear |anguage of those 1991

regul ations. 1In light of the foregoing, we cannot concl ude
that the instant circunstances are obviously simlar to

t hose extant in 1985, and in the absence of a show ng on the
part of Fine Airlines that the instant circunstances are in
fact simlar to those addressed in the 1985 Cari be

gui delines, we decline to address the issue.



