United States Court of Appeals,
El eventh Circuit.
No. 94-5254.

H LTON O L TRANSPORT, a foreign entity, Plaintiff-Counter-
Def endant - Appel | ee,

V.
T.E. JONAS, as |lead underwiter, and all of those Lloyd s of
London Underwiters subscribing to Policy nunber BH 89 3404,
Cornhill Insurance PLC, as |ead underwiter, and all those nenbers

of the

institute of London Underwiters subscribing to Policy nunber
BH 89 3404, Defendants-Counter-C ai mants- Appel | ants,

Feb. 20, 1996.

Appeal from the United States District Court for the Southern
District of Florida. (No. 91-410-ClV-CCA), C. Cyde Atkins, Judge.

Before COX, Circuit Judge, DYER Senior Circuit Judge, and
GOETTEL , Senior District Judge.

DYER, Senior Circuit Judge:

Claimng that the barge "H lton" becane a constructive total
loss as the result of a storm the owner, Hilton G| Transport,
sued T.E. Jonas, et al. (Underwiters) to recover under its policy
of marine insurance. Underwiters denied |iability based upon the
breach of several warranties, including atrading limts warranty.
The district court found against the Underwiters and entered
summary judgnent for Hilton G| Transport. W conclude that there
wer e genui ne i ssues of material facts concerning the all eged breach
of the trading warranty which precluded the entry of a sunmary

judgnment. We reverse and remand.

"Honorable Gerard L. Goettel, Senior U S. District Judge for
the Southern District of New York, sitting by designation.



Backgr ound

Hlton Ol Transport owned the barge "Hilton.” In My 1990
Hilton requested hull and machinery insurance on Barge "Hilton"
through its New York insurance broker John Sexton & Associ ates
Inc. (Sexton). In turn, Sexton contacted G ticorp Insurance
Brokers (Marine) Limted (G ticorp), a London broker authorized to
pl ace i nsurance with Underwiters at Lloyd's. Gticorp requested
in its application for a quotation for hull and machinery
i nsurance, and the Underwiters agreed to a quotation for the
following trade limts: "Limted to East Coast of USA, @ulf of
Mexi co and the West Indies or held covered.™

In late August 1990 Hilton entered into a charter with R o
Energy International, Inc. (Rio) for two voyages to Puerto Cortes,
Honduras. Hilton did not advise Sexton, Cticorp or the insurers
of barge "Hilton" of the voyages to Puerto Cortes, Honduras, nor
did it request that barge "Hilton" be "held covered" for the
voyages or agree to pay an additional prem um

Early in Septenber 1990 the tug "OIC Elizabeth" picked up
barge "Hilton" in Puerto Rico. It was towed to Anuay, Venezuela to
| oad asphalt for the Governnment of Honduras. Later the tug and
barge voyaged to Puerto Cortes, Honduras. A nonth after arrival,
barge "Hilton" was towed to Puerto Castilla, Honduras. On Novenber
4, 1990, after conpletion of the cargo discharge, H lton ordered
the tug and barge to sail to Puerto Rico. However, the port
officials refused to issue a sailing clearance to depart from
Puerto Castilla because the Honduran governnment was asserting

cl ai ns agai nst the barge "Hilton.” On Novenber 11, 1990, the barge



remai ned noored at a berth which was unsafe in heavy weat her. That
night during a storm the nooring |lines broke and the barge was
carried into an area of rock rip-rap and becane a constructive
total | oss.

On Decenber 13, 1990 Hilton initiated a claim against
Underwiters. They deni ed coverage on Decenber 19, 1990.

Procedural History

Hlton Ol Transport sued the Underwiters to recover on a
mari ne insurance policy for the constructive total loss of its
barge "Hilton." Underwiters denied that coverage existed for the
al | eged | oss because the barge was outside of the trading limts
specified by the hull and machi nery i nsurance. They also relied on
exclusions and other breaches of warranty precluding coverage.
Both Hlton and Underwiters noved for partial summary judgnent as
to liability.

The district court concluded that the | oss of the barge Hilton
occurred outside of the trading limts warranty but that there was
coverage under the policy by virtue of the "held covered" clause
contained in the cover note, that the Underwiters' other defenses
wer e unavailing and therefore entered a partial sunmary judgnent as
to liability in favor of Hlton G| Transport. Subsequently, a
bench trial was held on damages. This appeal ensued.

| ssue On Appeal
Was it error for the district court to determine on sumrary

j udgment that coverage under the policy existed by virtue of the



"hel d covered" clause in the cover note.’
Di scussi on

The liability vel non of the Underwiters hinges on the
application of the "held covered" clause to the facts of this case.
The crucial question to be resolved is whether Overman, the
managi ng director of Hilton G| Transport, intentionally breached
the trading limts warranty without notice to the Underwiters.

In the absence of a "held covered" clause "[a] breach of
warranty discharges the insurer fromliability and deprives the
assured fromrecourse agai nst the insurer, whether the | oss can be
traced to the breach or not and even though such breach was
i nnocently or inadvertently conmtted by the assured.” Long, "Held
Covered" Clauses in Mrine Insurance Policies, 24 1ns.Counsel
Journal 401, 402. The admiralty cases that support this principle
are legion and forma judicially established and entrenched federal
admralty rule. WIburn Boat Co. v. Fireman's Fund Ins. Co., 348
U S 310, 315, 75 S. . 368, 371, 99 L.Ed. 337 (1955). Thus, in
t he absence of a "held covered" cl ause, federal admralty | aw, not

state law, would control. The district court decided, however

'Underwriters insist on this appeal that the district court
| acked diversity jurisdiction. This argunent has al ready been
considered and rejected by this Court in Case No. 92-4208 decided
on Septenber 29, 1992 and constitutes the | aw of the case.
Burger King Corp. v. Pilgrims Pride Corp., 15 F.3d 166 (11lth
Cir.1994).

We have considered Underwiters' clains of
nonconpliance with policy conditions (U S. Coast CGuard
certified), policy exclusions for |osses caused by arrest
and detai nnent, war risks and strike clauses, and Hilton
Ol's breach of its duty of good faith and fair dealing. W
find that these clains are neritless and affirm w t hout
opinion. See 11th Gr.R 36-1



that the "held covered” clause was applicable in this case and
since there was no firmy established federal admralty |[|aw
governing "held covered" cases, W/Iburn Boat dictated that state
| aw appl i es.

Because the consequences of a breach of warranty are so
serious, "it was reasonable for Underwiters to find sone
appropriate neans of protecting the assured against such
consequences, provided Underwiters, by so doing, were not
prejudiced by being intentionally commtted by the assured to a
risk different in character fromthat contenplated at the tine the
policy contract was effected.” Long at 402 (enphasis in the
original). In Canpbell v. Hartford Fire Ins. Co., 533 F.2d 496
(9th G r.1976) Judge, now M. Justice Kennedy iterated this
principle. "By including the clause ["held covered'], the insurer
accepts the greater risk occasioned by a possible failure to conply
with those warranties, on condition that the breach is not wlful,
the assured gives pronpt notice in the event a breach occurs and
agrees to pay an additional prem um™ Id. at 497-98 (footnote
omtted). At oral argunment counsel for Hlton agreed that a wil ful
breach of the trading |limts warranty would vitiate the "held
covered" provision.

The dil emma as to whether the "hel d covered" cl ause applies in
this case arises from a factual dispute between the parties.
Overman, the managing director of Hilton, asserts that although he
knew where the barge was |located at the tine of the loss, he
believed that it was within the trading Iimts specified in the

cover note. Underwiters take the position that Overman



intentionally breached the trading limts warranty. On oral
argunent counsel conceded that the district court did not try this
di sput ed i ssue.

W review de novo grants of summary judgnent. Sunmmary
judgnment is affirmed if, when review ng the evidence in the |ight
nost favorable to the | osing party, the court finds that no genuine
issue of material fact exists and that the noving party was
entitled to judgnent as a matter of |aw. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48, 106 S.C. 2505, 2509-10, 91
L. Ed. 2d 202 (1986); National Association for the Advancenent of
Col ored People v. Hunt, 891 F.2d 1555, 1559 (11th G r.1990). It is
apparent that there are genuine issues of material fact in this
case that nust be determined by a trial. If it is found that
Hlton did not intentionally breach the trading Iimts warranty,
"held covered" would apply and Hilton will prevail. If Hlton
intentionally breached the trading limts warranty, Underwiters
will prevail.

One tag end renmains under the sue and | abor clause of the
policy. Hilton took necessary action to mtigate damage ari sing
out of a covered peril. See, e.g., Bl asser Brothers, Inc. v.
Nort hern Pan-Anerican Line, 628 F.2d 376, 386 (5th Cir.1980),
Reliance Ins. Co. v. The Escapade, 280 F.2d 482, 489 (5th
Cir.1960). Hilton was successful inits efforts in an arbitration
proceeding in New York and received $583,000 from Ri o Energy for
damages to barge Hilton, plus interest and expenses. Rio satisfied
the judgnent in favor of Hilton by depositing the recovery in an

i nterpl eader action brought by Ol Transport, S.A v. Hlton Gl



Transport and R o Energy International, Inc. in the United States
District Court for the Southern District of Texas, Houston
Di vi si on.

Underwiters argue that if they are held liable to Hilton for
damages to the barge Hilton, they are entitled to a credit or set
off fromthe amount recovered by Hilton from R o Energy. Hilton
contends that in the event Underwiters are liable to it for the
damage to the barge, Underwiters nust file their claimin the
i nterpl eader action in Texas.” In the event Underwiters are found
liable to Hlton for damages to the barge, Underwiters nust pay
t he reasonabl e sue and | abor expenses to Hilton. Underwiters are
not required to file a claimin an interpleader action in Texas.
The anount of any recovery that Hilton obtai ned agai nst R o Energy
nmust be set off against the anmpbunt ot herwi se recoverable by Hilton
Ol in this case

REVERSED and REMANDED for further proceedi ngs consistent with

t hi s opinion.

*The District Court apparently agrees with Hilton because by
a footnote to an Order entered on Cctober 18, 1994, it "rem nded"
Underwriters that the sue and | abor claimwas nowripe to file in
t he Texas interpl eader action.



