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Appeal from the United States District Court for the Southern
District of Florida. (No. 89-288-CV-KLR), Kenneth L. Ryskanp,
Judge.

Bef ore EDMONDSON, Circuit Judge, FAY and G BSON, Senior Grcuit
Judges.

EDMONDSON, Circuit Judge:

This appeal is one fromthe denial of an award of attorney's
fees under the Freedom of Information Act. The award was sought
for work done by a | awyer who (with the hel p of another | awyer) was
representing hinself. This appeal is also one fromthe refusal to
enhance the fee award given the |litigant-lawer for his
co-counsel's work on the case. W affirm

M chael Ray, a lawer, wanted access to Inmgration and
Nat ural i zati on Service (I NS) docunents about Haitian nationals who
had been interdicted by the Coast Guard and who were |ater
involuntarily returned to Haiti. Ray filed—+n his own name-six
requests for information about the interdictees under the Freedom
of Information Act, 5 US C § 552, (FOA). When INS did not

respond to the requests, Ray sued (again in his own nane). He

"Honorabl e Floyd R G bson, Senior U.S. Grcuit Judge for
the Eighth CGrcuit, sitting by designation.



proved his case, and the district court ordered INSto conply with
FOA s tinelimts. This order is reported atRay v. U. S. Dep't of
Justice, 770 F. Supp. 1544 (S.D. Fl a.1990).

As a prevailing party, Ray filed a notion for attorney's fees
under FOA. See 5 U.S.C. 8 552(a)(4)(E). Ray sought fees for his
own | egal work and fees for the |legal work of another |awer who
assisted him In a conprehensive order, see Ray v. U S. Dep't of
Justice, 856 F.Supp. 1576 (S.D.Fla.1994), the district court
concluded that Ray, as a pro se plaintiff, was entitled to no award
of attorney's fees for his own work. The court did award Ray fees
for the work of his co-counsel. The court declined to enhance the
amount of this award, however

The first question in this appeal is whether Congress
i ntended under 5 U.S.C. 8 552(a)(4)(E) to permt a district court
to assess against the United States "reasonable attorney fees"
where the "fees" are based on the I egal work of a pro se litigant
who is also a lawer. To answer this question we rely chiefly on
Kay v. Ehrler, 499 U. S. 432, 111 S. C. 1435, 113 L.Ed.2d 486
(1991).

In Kay, the Suprene Court decided whether a pro se litigant
who also is a |lawer could be awarded fees for his own services
under 42 U. S.C. § 1988. Wil e section 1988 was i ntended to "enabl e
potential plaintiffs to obtain the assistance of conpetent

counsel ,"* the Court concluded that the "overriding statutory

'Congress observed that citizens with neritorious civil
rights clains sonetines could not afford a conpetent attorney.
See generally Kay, at 436 n. 8, 111 S.C. at 1437 n. 8. Fee
shifting statutes seemto recognize the reality that "defending
the underdog is fine, but it's usually the upperdog who can pay



concern® of the section was to encourage the retention of
i ndependent counsel by victinms of civil rights violations. Kay, at
435-36, 111 S. . at 1437. Permtting a fee award to a pro se
[itigant—even one who i s a | awyer —woul d di scourage such a plaintiff
from enpl oyi ng i ndependent counsel; so, the Court held no fees
could be awarded. 1d. at 435-38, 111 S.Ct. at 1437-38.

The fee shifting provisions of section 1988 and FO A are
substantially simlar. (FOA permts the court to assess agai nst
the United States "reasonabl e attorney fees." Section 1988 permts
the court to award "a reasonable attorney's fee."). No difference
in language dictates that the two statutes should be interpreted
differently.?

And, Ray makes no argunents that the congressional policy
behind section 1988 (that is, the policy of encouraging and
enabling plaintiffs to enpl oy i ndependent counsel, see Kay, at 437-
38, 111 S.C. at 1438) is not the sane policy behind section
552(a) (4) (E). W think that the policies behind the tw fee

shifting statutes are the sane. See Benavides v. Bureau of

the big fees.” See Jack M ngo and John Javna, Prinetine Proverbs
113 (1989) (quoting Alfred Hitchcock speaking on "Alfred
Hi t chcock Presents").

0n the text of FOA we also agree with the Supreme Court
hat the word "attorney" generally assunes sonme kind of agency
that is, attorney/client) relationship. See Kay, at 435-36, 111
S.Ct. at 1437; see also Duncan v. Poythress, 777 F.2d 1508, 1518
(11th G r.1985) (en banc) (Roney, J., dissenting). The fees a
| awyer m ght charge hinself are not, strictly speaking,
"attorney's fees."

And, where a | awyer represents hinself, legal fees are
not truly a "cost" of litigation—no independent |awer has
been hired (or must be paid) to pursue the FO A conpl ai nt.
See Falcone v. IRS, 714 F.2d 646, 647 (6th G r.1983).



Prisons, 993 F. 2d 257, 259-60 (D.C. G r.1993) (discussing this issue
in case involving pro se non-lawer plaintiff); cf. Celeste v.
Sullivan, 988 F.2d 1069, 1070 (1ith Cr.1992) (applying Kay to
non-| awyer pro se plaintiff in Equal Access to Justice Act case).
So, we believe the principles announced in Kay apply with equa
force in this case to preclude the award of attorney's fees Ray
seeks for his own work.?

Ray al so says that the district court abused its discretion
in calculating the anount of the fee award given Ray for the work
of his independent | awer, see Pophamv. Cty of Kennesaw, 820 F.2d
1570, 1581 (11th Cir.1987) (setting out standard of review). Ray
argues that this anmount is not reasonable given his "exceptional
success.” Put differently, Ray wants the | odestar enhanced. See
general Iy Norman v. Housi ng Authority of Montgonery, 836 F.2d 1292,
1302 (11th Cir.1988). Wile Ray's lawer did help Ray obtain an
order which was inportant to some people, we conclude no abuse of
di scretion has been shown.® Gven this conclusion, we do not
consi der whether Cty of Burlington v. Dague, 505 U S. 557, 112
S.C. 2638, 120 L.Ed.2d 449 (1992), precludes enhancenent of the

| odest ar under any circunstance.

e al so observe that any fact differences between this case
and Kay (such as that Ray hired a | awyer to help him that Ray
was |icensed to practice in the district in which he was
litigating, or that Ray m ght have been acting "in the public
interest”) have no inpact on this question of statutory
construction.

“The district court found that the result obtained in this
case was not "out of the ordinary, unusual or rare.”™ Nor was the
result "unexpected in the context of extant substantive |law"

The court said that it, in response to a suit filed by Ray,
"merely ordered the INS conply with the mandates of FO A. "



AFFI RVED.



