United States Court of Appeals,
El eventh Circuit.
No. 94-5215.

Marilyn Z. ROBINSON, individually as Co-Personal Representative
of the Estate of Marvin L. Robinson, as Co-Trustee of the Marvin L.
Robi nson Anended and Re-stated Trust and as Co-Trustee of the
Marvin L. Robinson Marital Trust, Plaintiff-Appellee,

V.

G ARMARCO & BILL, P.C., Julius H G armarco, David Hertzberg,
Purdy Donovan and Beal, CPAs and S. Sam Tootalian, Defendants-

Appel | ant s.

Feb. 6, 1996.
Appeal from the United States District Court for the Southern
District of Florida. (No. 94-6211-Cl V-JAG, Jose A (onzal ez, Jr.,
Judge.

Before COX, Circuit Judge, DYER Senior Circuit Judge, and
GOETTEL , Senior District Judge.

DYER, Senior Circuit Judge:

Attorney Julius Garmarco and his firm("G armarco"), Attorney
David Hertzberg ("Hertzberg"), S. Sam Tootalian ("Tootalian"), a
partner in Purdy, Donovan & Beal CPAs, challenge the district
court's finding of personal jurisdiction and proper venue. we
affirmon both issues.

| . BACKGROUND
A. Standard of Review
Thi s appeal involves the denial of a notion to dismss for
| ack of personal jurisdiction or for a change of venue. See
Fed. R Cv.P. 12(b). The district court predicated its deci sion on

t he conpl ai nt, defendants' affidavits, and Tootalian's deposition

"Honorable Gerard L. Goettel, Senior U S. District Judge for
the Southern District of New York, sitting by designation.



testinmony. Exercising its discretion, the court did not hold an
evidentiary hearing. Del ong Equip. Co. v. Washington MIls
Abrasive Co., 840 F.2d 843, 845 (11th Cr.1988). The district
court's refusal to change venue will only be disturbed for a clear
abuse of discretion. Howell v. Tanner, 650 F.2d 610, 616 (5th Gr.
Unit B 1981), cert. denied, 456 U S 918, 102 S. Q. 1775, 72
L.Ed.2d 178 (1982). W review denial of a notion to dismss for
| ack of personal jurisdiction de novo. Cable/Home Communication
Corp. v. Network Productions, 1Inc., 902 F.2d 829, 855 (1lilth
Cir.1990). Wen no evidentiary hearing has been held, the standard
by which to decide the issue of personal jurisdiction is clear:

[ T] he plaintiff nust establish a prima facie case of personal

jurisdiction over a nonresident defendant. A prima facie case

is established if the plaintiff presents enough evidence to
wi thstand a notion for directed verdict. The district court
nmust accept the facts alleged in the conplaint as true, to the
extent they are uncontroverted by the defendant's affidavits.

Finally, where the plaintiff's conplaint and the defendant's

affidavits conflict, the district court nust construe all

reasonabl e inferences in favor of the plaintiff.
Madara v. Hall, 916 F.2d 1510, 1514 (11th Cr.1990) (citations
om tted).

After reviewi ng the docunents before the district court, we
find no actual conflict in conmparing the allegations on the face of
the conplaint with the defendants' affidavits and Tootalian's
testimony. The defendants have all eged facts that either harnonize
with or are not directly addressed in the conplaint. To the extent
that conflicting inferences can be drawn from the jurisdictional
al l egations asserted by both sides, we construe all reasonable
inferences for the plaintiff in detailing the follow ng rel evant

facts.



B. Facts

This case arises from estate planning services which the
defendants rendered to Marvin Robinson ("Decedent"). The
defendants reside and are licensed to practice only in M chigan.
The Decedent resided in Mchigan until 1980 when he and his wife
noved to Florida.

Toot al i an began provi di ng accounting services to the Decedent
in 1957 but it was not until 1980, after the Decedent had rel ocated
to Florida, that Tootalian becane involved wth the Decedent's
estate planning. He provided financial data and attended neetings
with the Decedent's original tax attorney, who is not a party to
thislitigation. 1n 1984, the Decedent di scharged his tax attorney
and Tootalian contacted Hertzberg to assune representation of the
Decedent in his estate planning matters.

In 1987 the Decedent requested that Hertzberg prepare a wll
and anmend an existing trust agreenent. By their terns, the wll
and the amended trust agreenent were governed by and adm nistered
under Florida law. The will identified the Decedent as a Florida
resi dent. Hertzberg delivered the docunents to the Decedent in
Florida, where they were executed.' Wile Hertzberg represented

the Decedent, Tootalian's participation in the estate planning

'Hertzberg's affidavit states "[t]hat upon conpleting the
drafting of decedent's trust and estate docunents, | forwarded
themto his accountant, S. Sam Tootalian, in Bloonfield,

M chigan.” It is unclear whether "estate docunents" enconpasses
the will but, construing the vagueness in favor of the plaintiff,
we presune that it does. It is obvious fromthe very docunents
that Hertzberg drafted that he knew his client lived in Florida.
Presumably, he al so knew that Tootalian would have to mail the
docunents to Florida. This is a reasonable inference because the
conplaint alleges, and the defendants do not dispute, that the
docunents were executed in Florida.



i ncreased. He met with the Decedent and Hertzberg and had many
t el ephone conversations with the Decedent to discuss the estate.
Hert zberg announced his retirenment frompractice in 1989, at
which tinme Tootalian introduced the Decedent to @G armarco.
G armarco represented the Decedent fromat | east January 1990 unti
Novenber 1990, during which tinme he prepared a codicil tothe will,
which again identified the Decedent as a Florida resident and
stated that Florida law would govern. He also prepared two
amendnents to the trust agreenent. G armarco nmuiled these
docunents to the Decedent in Florida, where they were execut ed.
Several facts alleged in the conplaint are uncontroverted.
First, in Septenber 1988 the Decedent enpl oyed Tootalian to review
his wll and trust docunents "to project the testanentary
di sposition thereunder." In that sanme nonth, the plaintiff
al | eges, Tootalian "prepared a nenorandumto the Decedent, stating
that he had reviewed the Trust and projected the distributions to
Plaintiff and the Marital Trust as if neither were to bear any
portion of the estate taxes." The plaintiff further asserts that
Tootalian prepared two nenoranduns in Novenber 1989. One was
addressed to the Decedent advising himthat the "Marital Trust and
assets passing to Plaintiff would be free of estate taxes." The
second menorandum addressed to G armarco, advised G armarco that
the Decedent wanted himto review certain matters raised in the
menor andum and to make certain changes to the trust docunents.
Finally, the plaintiff alleges that Tootalian's engagenent
continued until at |east Septenber 12, 1990, when he prepared a

menor andum advi si ng the Decedent that "his current trust docunents



essentially provided for the distribution of his net assets to or
for the benefit of Marilyn A. Robinson free of estate taxes."
Marvin Robinson died in 1992. Hs will was admtted to
probate and the trust is admnistered in Broward County, Florida.
Contrary to the Decedent's intentions, the trust and estate
incurred a tax liability in excess of $850, 000, which pronpted the
plaintiff to file suit for negligence and breach of contract. The
def endants noved to dismss for |ack of personal jurisdiction or,
alternatively, for a change of venue to Mchigan. The district
court determned that the facts all eged in the conpl ai nt supported
jurisdiction pursuant to Florida Statutes 8 48.193(1)(b) (1989) and
the Due Process C ause of the Fourteenth Anmendnent. The court
further found venue proper pursuant to 28 U.S.C. § 1391, and that
a transfer would nerely shift inconvenience fromthe defendants to
the plaintiff. Defendants appeal that judgnent.
1. DI SCUSSI ON
The anal ytical steps necessary to decide whether the district
court has personal jurisdiction over the defendants are succinctly
stated in Madara
The determ nati on of personal jurisdiction over a nonresident
defendant requires a two-part analysis. First, we consider
the jurisdictional question under the state | ong-armstat ute.
If there is a basis for the assertion of personal jurisdiction
under the state statute, we next determ ne whet her sufficient
m ni mum contacts exist to satisfy the Due Process C ause of
t he Fourteenth Amendnment so that "mai ntenance of the suit does
not offend "traditional notions of fair play and substanti al
justice." " Only if both prongs of the analysis are satisfied
may a federal or state court exercise personal jurisdiction
over a nonresident defendant.
916 F.2d at 1514 (citations omtted) (quoting International Shoe

Co. v. Vashington, 326 U. S. 310, 316, 66 S.Ct. 154, 158, 90 L. Ed.



95 (1945)).
A. Long-Arm Statute
The Florida Long-ArmStatute permts a federal or state court
to exercise personal jurisdiction over a nonresident defendant in
certain enunerated situations. In pertinent part 48.193 provi des:
(1) Any person, whether or not a citizen or resident of
this state, who personally or through an agent does any of the
acts enunerated in this subsection thereby submts hinself ..

to the jurisdiction of the court of this state for any cause
of action arising fromthe doing of any of the foll ow ng acts:

(b) Committing a tortious act within this state.

The reach of the statute is a question of Florida |aw Thus
"federal courts are required to construe it as would the Florida
Suprene Court." Madara, 916 F.2d at 1514.

Def endants argue that Doe v. Thonpson, 620 So.2d 1004
(Fla.1993), and its progeny, denonstrate that an allegedly
negligent act commtted outside of the state resultingininjury in
Florida is insufficient to confer personal jurisdiction over a
nonr esi dent def endant. The cases cited by defendants do not

indi cate such a trend,? nor is that the holding of Doe. Silver

*The cases cited by G armarco and Hertzberg only invol ve
intentional torts, and do not address the issue of foreign
negligence resulting in danmage to a Florida resident. See, e.g.,
Silver v. Levinson, 648 So.2d 240, 242 (Fla.Di st.C.App. 1994)
(personal jurisdiction found where plaintiff's allegations that
nonr esi dent defendant sent defamatory letter to recipient in
Florida); Allerton v. State Dep't of Ins., 635 So.2d 36, 39
(Fla.Dist.Ct. App. 1994) (personal jurisdiction found where
plaintiff alleged nonresident enpl oyee of securities firm
participated in schene to conceal true financial condition of a
Florida insurer); Pipkin v. Wggins, 526 So.2d 1002, 1003
(Fla.Di st.Ct. App. 1988) (personal jurisdiction found where
nonr esi dent defendant intentionally interfered wi th business
relationship in Florida); Carida v. Holy Cross Hosp., Inc., 424
So. 2d 849, 851 (Fla.Dist.Ct.App. 1982) (personal jurisdiction



648 So.2d at 242 ("Doe only addressed the "corporate shield
doctri ne: section 48.193(1)(b) does not subject an enployee to
personal jurisdiction who has perforned a negligent act outside of
the state solely in his corporate capacity even if the injury
occurs in Florida"); Allerton, 635 So.2d at 39 (In Doe "the
supreme court agreed that, under the corporate shield doctrine,
acts of a corporate enployee perfornmed in a corporate capacity do
not form the basis for jurisdiction over corporate enployees in
their individual capacities"”). The corporate shield doctrine has
not been raised as a defense in this case. Therefore, Doe and its
progeny are inapposite.

This court previously determned that Florida |aw
interpreting the reach of 8§ 48.193(1)(b) was unclear. Sun Bank
N.A v. E.F. Hutton & Co., 926 F.2d 1030, 1033 (11th Cr.1991).
Al t hough Florida courts have since fleshed out, at |east to sone
extent, the paraneters of the statute in the context of intentional

torts, see, e.g., Doe and the cases cited in note 2, the scope of

found where plaintiff alleged nonresident doctor made |ibel ous
t el ephone calls to Florida residents).

Def endants further rely on Phillips v. Orange Co., 522
So.2d 64 (Fla.Dist.Ct.App.1988) and Kennedy v. Reed, 533
So.2d 1200 (Fla.Dist.Ct.App.1988). In Phillips the court
found it |acked personal jurisdiction because the plaintiff
suffered no injury in Florida. 522 So.2d at 66. The |ack
of personal jurisdiction in Kennedy turned on the
plaintiff's failure to allege specific acts that occurred in
Florida tying the nonresident defendants to the forum and
failure to allege facts show ng defendants had sufficient
m ni mum contacts. 533 So.2d at 1201-02. Allegations in the
conplaint that the all eged damage occurred in Florida,
standi ng al one, did not confer jurisdiction in that case.
|d. Because the present case is factually distinct, we
believe the Florida Suprenme Court would find neither
Phillips nor Kennedy controlling.



the statute when the plaintiff has alleged negligence remains
unclear. W therefore follow the rule of Sun Bank: "jurisdiction
under § 48.193(1)(b) "[is] not limted to a situation where an act
in Florida cause[s] aninjury in Florida but also ... reache[s] the
situation where a foreign tortious act cause[s] injury in Florida.'
" 1d. (citing Bangor Punta Operations, Inc. v. Universal Marine
Co., 543 F.2d 1107, 1109 (5th G r.1976)). The conpl ai nt
sufficiently all eges that the attorneys negligently drafted and t he
accountant negligently reviewed the will and the trust docunents,
which they intended to be adm nistered in Florida under Florida
law. Their negligence has all egedly caused danage to an estate in
Fl ori da. Accordingly, we hold that the statute provides for
personal jurisdiction over G armarco, Hertzberg and Tootalian
B. Due Process

W engage in a two-prong inquiry to determ ne whether
asserting personal jurisdiction over nonresident defendants
conports with due process. First, we mnust decide whether each
def endant has established "m ni numcontacts” wth Florida. Second,

we nust determ ne whether the exercise of personal jurisdiction

woul d offend " "traditional notions of fair play and substanti al
justice.' " Madara, 916 F.2d at 1515-16 (citing WIlians El ec. Co.
v. Honeywell, Inc., 854 F.2d 389, 392 (11th G r.1988) (quoting

I nternational Shoe Co. v. Washington, 326 U S. 310, 316, 66 S.Ct
154, 158, 90 L.Ed. 95 (1945)). The due process principles
applicable to specific personal jurisdiction are well stated in
Madar a:

1. M ninmum contacts



Were a forum seeks to assert specific personal
jurisdiction over a nonresident defendant, due process
requires the defendant have "fair warning" that a particul ar
activity may subject him to the jurisdiction of a foreign
sovereign. Burger King Corp. v. Rudzewi cz, 471 U. S. 462, 472,
105 S.&t. 2174, 2182, 85 L.Ed.2d 528 (1985); Shaffer v.
Heitner, 433 U. S. 186, 218, 97 S.C. 2569, 2587, 53 L.Ed.2d
683 (1977) (Stevens, J. concurring in judgnent). This fair
warning requirenment is satisfied if the defendant has
"purposefully directed" his activities at the forum Keeton
[v. Hustler Magazine, Inc.] 465 U. S. [770] at 774, 104 S. C
[1473] at 1473 [79 L.Ed.2d 790 (1984) ], and the litigation
results fromalleged injuries that "arise out of or relate to"
those activities. Burger King, 471 U S. at 472, 105 S. . at
2182 (quoting Helicopteros Nacionales de Colonbia, S A V.
Hall, 466 U. S. 408, 414, 104 S.Ct. 1868, 1872, 80 L.Ed.2d 404
(1984)).

Addi tionally, the defendant’'s conduct and connection wi th
the forum nust be of a character that he should reasonably
anticipate being haled into court there. Burger King, 471
US at 474, 105 S.C. at 2183; Wrld-Wde Vol kswagen Cor p.
v. Wbodson, 444 U.S. 286, 297, 100 S.Ct. 559, 567, 62 L.Ed.2d
490 (1980). However,

the wunilateral activity of +those who claim sone
rel ati onship with a nonresi dent defendant cannot satisfy
the requirement of contact with the forumState ... it is
essential in each case that there be sonme act by which
t he def endant purposefully avails itself of the privilege
of conducting activities wthin the forum State, thus
i nvoki ng the benefits and protections of its |aws.

Hanson v. Denckla, 357 U S. 235, 253, 78 S.Ct. 1228, 1239-40,
2 L.Ed.2d 1283, reh'g denied, 358 U. S 858, 79 S.C. 10, 3
L. Ed. 2d 92 (1958). This requirenent assures that a defendant
will not be haled into a jurisdiction as a result of random
fortuitous, or attenuated contacts, Burger King, 471 U S. at
475, 105 S. . at 2183; Keeton, 465 U. S. at 774, 104 S.Ct. at
1478; or because of the wunilateral activity of a third
per son. Burger King, 471 U S at 475, 105 S.Ct. at 2183

Hel i copteros, 466 U S. at 417, 104 S . C. at 1873

Jurisdiction is proper where the defendant's contacts with the
forumproximately result fromactions by the defendant hinself
that create a "substantial connection”™ with the forum state.
Burger King, 471 U. S. at 475, 105 S.Ct. at 2183 (quoting M Cee
v. International Life Ins. Co., 355 U S. 220, 223, 78 S.Ct

199, 201, 2 L.Ed.2d 223 (1957)). Al t hough the concept of
foreseeability is not irrelevant to this analysis, the kind of
foreseeability critical to the proper exercise of persona

jurisdiction is not the ability to see that the acts of third
persons may affect the forum but rather that the defendant's
own purposeful acts will have sone effect in the forum See
Asahi Metal Indus. Co. v. Superior Court, 480 U S. 102, 112,



107 S. . 1026, 1032-33, 94 L.Ed.2d 92 (1987).
2. Fair Play and Substantial Justice

Once it has been determned that the nonresident
def endant has purposeful ly established m ninumcontacts with
the forum such that he should reasonably anticipate being
hal ed i nto court there, these contacts are considered in |ight
of other factors to decide whether the assertion of personal
jurisdiction would conport with "fair play and substanti al
justice.” Burger King, 471 U S. at 476, 105 S.Ct. at 2184
(quoting International Shoe Co., 326 U. S. at 320, 66 S.Ct. at
160). These other factors are the burden on the defendant in
defending the lawsuit, the forum state's interest in
adjudicating the dispute, the plaintiff's interest in
obtai ning convenient and effective relief, the interstate
judicial systems interest in obtaining the nost efficient
resolution of controversies and the shared interest of the
states in furthering fundamental substantive social policies.
Burger King, 471 U S. at 477, 105 S.Ct. at 2184; Wrld-Wde
Vol kswagen, 444 U.S. at 292, 100 S.C. at 564. M ni num
requi renents of "fair play and substantial justice" nay def eat
t he reasonabl eness of asserting personal jurisdiction even if
t he defendant has purposefully engaged in forum activities.
Burger King, 471 US. at 477-78, 105 S.C. at 2185.
Conversely, these considerations may serve to establish the
reasonabl eness of jurisdiction upon a |esser show ng of
m ni mum contacts than woul d otherw se be required. [d. at
477, 105 S.Ct. at 2184.

916 F.2d at 1516-17 (footnote omtted).

Wth these principles in mnd, we turn to the present case.
The Decedent did not retain Hertzberg, G armarco, and Tootalian to
nerely perform mnisterial tasks; rather he retained them to
anal yze federal and Florida law, to design a will and trust that
would mnimze taxes, and to advise him of the disposition of
assets upon his death so that he could ensure the estate woul d pass
as he intended. The attorneys and Tootalian rendered estate
pl anning services to the Decedent knowing that he resided in
Florida. The defendants all knew that the will woul d be probat ed,
and the trust admnistered, in Florida. They all mailed

correspondence to the Decedent in Florida.



Al t hough Tootal i an worked jointly with the tax attorneys, each
defendant has established mninmum contacts wth the forum
Hert zberg and G armarco drafted docunents i ntending for Florida |l aw
to govern the disposition of assets |located in Florida. Tootalian
provi ded various accounting services to the Decedent for over
thirty years. Significantly, however, he only becane involved in
the estate planning after the Decedent noved to Florida in 1980,
and his participation in the estate matters increased thereafter.
Tootalian reviewed the estate docunents, and wote nenoranduns
directed to the Decedent in Florida projecting the testanentary
di sposition of the estate, which, if done properly, required
anal ysis of federal and state tax codes. Tootalian, by his own
adm ssion, also had nmny telephone conversations wth the
Decedent.® Clearly, if any one of the defendants was negligent,
his conduct resulted in damage to an estate and trust in Florida.

The defendants are not being haled into a Florida court as the
result of any random fortuitous, or attenuated contacts, or
because of any unilateral activity by the Decedent. The nature of
t he professional services rendered in this case was such that the
defendants were fully aware that their actions or om ssions would
have a substantial effect in Florida. They should have reasonably
anticipated the possibility of a suit arising fromconduct directed

towards the Florida Decedent. We concl ude each defendant has

%By an order filed contenporaneously with this opinion we
deni ed, on procedural grounds, plaintiff's notion for us to take
judicial notice and supplenent the record to show that Tootalian
sought affirmative relief in the Florida court by filing a
petition for fees and costs for services rendered to the
Decedent's estate and trust.



purposefully directed his activities at the forum sufficient to
est abl i sh m ni mrum cont act s.

The assertion of personal jurisdiction conports with fair
play and substantial justice. The State of Florida has a
significant interest in adjudicating a dispute involving services
provi ded by out-of-state professionals to its resident, concerning
assets l|located within its borders. The plaintiff, a Florida
resident, has a great interest in the convenience of litigating in
her honme state. The burden on the defendants occasioned by
litigating outside of Mchigan is not slight, but nodern nethods of
transportati on and communi cati on reduce this burden significantly.
See McGee, 355 U. S at 223, 78 S.C. at 201. Finally, we do not
see any interest of the interstate judicial systemin obtainingthe
nost efficient resolution of controversies, or any interest of the
states in furthering fundanmental social policies that wll be
thwarted by our decision. On bal ance, these considerations do not
defeat our conclusion to assert personal jurisdiction over the
def endant s.

[11. VENUE

A district court may transfer a case "for the conveni ence of
the parties and witnesses, and in the interest of justice." 28
U S C 8§ 1404(a) (1993). "The plaintiff's choice of forum should
not be disturbed unless it is «clearly outweighed by other
consi derations." Howel |, 650 F.2d at 616. The district court
found that transferring the case to Mchigan would nerely shift
i nconveni ence fromthe defendants to the plaintiff, inplying that

the plaintiff's choice of forum was not outweighed by other



factors. W see no abuse of discretion in that decision.
| V. CONCLUSI ON
For the foregoing reasons, we hold that the defendants are
subject to the personal jurisdiction of the district court and that

the notion to change venue was properly denied. AFFIRVED



