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Appeal from the United States District Court for the Southern
District of Florida. (No. 87-6034-CR-WWH), W/ |iamHoevel er, Judge.

Before EDMONDSON, Circuit Judge, and FAY and G BSON, Senior
Circuit Judges.

EDMONDSON, Circuit Judge:

Today we deal with one aspect of Sunrise Savings & Loan
Associ ation's failure: the indictnment of former Sunrise chairman
M chael Foxman. Foxman, who left Sunrise in 1983, was indicted
with several of his former colleagues in 1993. Before trial, the
district judge dismssed the single count against Foxman. The
judge concluded that the indictment was for too |ong del ayed. W
remand for application of the established |egal standard to the
pre-indictnment delay claim W also remand for further exam nation
of Foxman's duplicity argunment, which was rai sed bel ow but was not
the basis for the dism ssal of the indictnent.

l.

M chael Foxman and ot her nmenbers of a Phil adel phi a-based | aw

firmformed Sunrise in 1979. Foxman was installed as Chairman, and

he selected Robert Jacoby to be president. Sunrise al nost
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i mredi at el y enbarked on certain courses of conduct which led to the
thrift's insolvency and to crimnal charges (as well as civi
suits) against Sunrise's officers, |lawers and bi ggest borrowers.

The governnment says that M chael Foxman was involved in a
conspiracy to msapply Sunrise funds. The conspiracy is said to
have started with the diversion of noney from Sunrise to Crusader
(a Pennsylvania savings and | oan) and continued with a plan to
evade f eder al | oans-t o- one- borrower regul ati ons. The
| oans-to0-one-borrower violations involved Sunrise's biggest
custonmers, WIIiamFrederickand Thomas Moye—arge scal e devel opers
and profligate spenders of borrowed noney. (Persons concerned
about Frederick and Moye's relationship with Sunrise should see the
rel ated case of U S. v. Jacoby, 955 F.2d 1527 (11th Cr.1992).)
Foxman resigned as Chairman in 1983; he was not thereafter
involved in Sunrise's day-to-day operations.

Sunrise becane insolvent in 1985. Regulators took over, and
a grand jury began investigating. In 1987, Frederick, Mye and
three former Sunrise officers (including Jacoby) were indicted.
Before trial, Frederick and Moye pl eaded guilty. At trial, Jacoby
and another officer were convicted; and we affirmed their
convictions. See id. Then, the governnent granted Jacoby i nmunity
to force himto testify before the grand jury. In 1992, Jacoby
told the jury about the Crusader diversions. The governnent, which
had been investigating Sunrise for years, says this testinony was
the first |link between Foxman and m suse of Sunrise funds.

In 1993, Foxman and four others were charged in a superseding

mul ti-count indictnent. Count |, the only one inplicating Foxman,



charged a singl e conspi racy conposed of both the Crusader diversion
and the Frederick and Mye dealings. Foxman was charged with no
substanti ve counts because he | eft Sunrise before the Frederick and
Moye dealings and because prosecutions based directly on the
Crusader diversions becane tinme barred back in 1988.

After hearing argunment and receiving proffers from the
| awyers, the district judge—who had al so presided over the Jacoby
trial —dismssed the indictnent against Foxman because of
pre-indictrment delay. The district judge al so di scussed Foxman's
argunent that Count | was duplicitous: two separate conspiracies
were msjoined in a single count so as to conme within the statute
of limtations.

.
For purposes of this appeal, we assunme that the Crusader
di version and the | oans-to-one-borrower matter could have been
proved to have been parts of a single conspiracy.’ So, we will not

di scuss in detail Foxman's argunment that the indictnment should be

'For an exanpl e of the governnent's charging conspiracy
where the statute of limtations barred substantive charges, see
U S. v. Benson 846 F.2d 1338, 1340 (11th C r.1988) (discussing no
duplicity claim.

Foxman's co-indictees went to trial and were convicted
of the Count | conspiracy. But, the district judge entered
a verdict of acquittal on Count I, concluding no reasonable
juror could find that the Crusader diversions and the
Frederick and Myye transactions were part of the sane
conspiracy. This determination is being appeal ed by the
government in No. 96-4319, but the propriety of that ruling
is not before us now.

In this matter invol ving Foxman, the district
j udge—al t hough expressing support for Foxman's argunent—did
not rely on the duplicity point. On remand, we instruct the
district judge to permt further devel opnment of the record
and to revisit this issue.



di sm ssed as duplicitous; and, the only issue we face i s whether
the indictnment of Foxman was lawfully dism ssed on the ground of
delay. We review the dism ssal of the indictnment for an abuse of
di scretion. See U S v. Dyal, 868 F.2d 424, 429-30 (11lth
Cir.1989). But, the defendant bears a heavy burden in showi ng a
dism ssal is appropriate. See U.S. v. Huntley, 976 F. 2d 1287, 1290
(9th Cir.1992).

The limt on pre-indictnent delay is usually set by the
statute of limtations. But, the Due Process Cl ause can bar an
indictment even when the indictnent is brought wthin the
[imtation period. See generally US. v. Mirion, 404 U S. 307
323-27, 92 S.Ct. 455, 465-66, 30 L.Ed.2d 468 (1971) and U S. v.
Lovasco, 431 U. S. 783, 788-91, 97 S. . 2044, 2048-49, 52 L.Ed.2d
752 (1977). Under Lovasco and Marion and our applications of these
cases, see, e.g., US v. Hayes, 40 F.3d 362, 365 (11th G r.1994);
U S. v. Benson, 846 F.2d 1338, 1340 (11th Cr.1988); and Stoner v.
G addi ck, 751 F.2d 1535, 1541 (11th G r.1985), for this dism ssal
to have been proper, Foxman nust have shown that pre-indictnment
del ay caused him actual substantial prejudice and that the del ay
was the product of a deliberate act by the governnent designed to
gain a tactical advantage.

But, the district judge did not apply both parts of this
two-part test because he concluded that Doggett v. U S., 505 U S
647, 112 S. . 2686, 120 L.Ed.2d 520 (1992), altered the due
process analysis and permtted the dism ssal of the indictnent
whet her or not the delay was the product of a deliberate act by the

government designed to gain a tactical advantage. Dogget t,



however, is a Sixth Amendnent case, and we agree with the Ninth
Crcuit, see U S. v. Bischel, 61 F.3d 1429, 1436 (9th Cr.1995),
that Doggett does not alter the law governing due process
chal | enges to pre-indictnent del ay.

For due process to have required dism ssal, the delay nust
have resulted in actual substantial prejudice to Foxman. W read
the order of the district court to say that he found that actual
substantial prejudice existed. An abuse of discretion exists on
this point only if this finding is clearly erroneous. Uus v.
Huntl ey, 976 F.2d 1287, 1290 (9th G r.1992). Gven the nunber of
Foxman's best w tnesses who di ed between 1983 and 1993 (and that
the statute of limtations for substantive charges agai nst Foxman
expired in 1988), we cannot say the district judge was clearly
Wr ong. See U.S. v. MIIls, 704 F.2d 1553, 1557 (11th Cir. 1983)
(death of witness can | ead to substantial prejudice). Mst of the
evidence in the case against Foxman was to be testinonial. And,
Foxman—dnl i ke ot her defendants—was not under active investigation
in the 1980's; therefore he had little incentive to preserve
evi dence.

But, substantial prejudice fromdelay, standing al one, does
not viol ate due process. See id. The delay nust also be the
product of a deliberate act by the governnent designed to gain a
tactical advantage. Qur review of the record suggests support
exists for a finding that at least part of the delay in this case

is of this kind.? The governnent believed that Jacoby would

\e have said that delay which is the product of "bad faith"
governnent acts will satisfy this test. See Stoner, 751 F.2d at
1541 (but also alternatively holding that defendant suffered



i nplicate others when he was forced to testify; and the governnent
waited until Jacoby's own convictions were affirned to inmmunize
him This decision delayed the indictnent of Foxman. And, this

delay m ght be the product of prosecutorial conduct designed to

insufficient prejudice fromdelay); Benson, 846 F.2d at 1343
(but al so observing that prejudice in case "does not rise to
constitutional proportions”). |In context, we think those cases
used the words "bad faith" to nmean that the governnent acted to
delay an indictnment, hoping that the delay—+n and of itself—aould
prejudi ce the defense. 1In "bad faith" cases, the governnent
intentionally acts to delay; and the tactical advantage sought
is the prejudice to the defendant which the governnent
anticipates wll flow fromthe del ay.

But, bad faith in this sense or in the sense of a
subj ective sinister notive is not critical to a due process
violation for preindictment delay. The critical elenment is
that the governnent nmakes a judgnent about how it can best
proceed with Iitigation to gain an advantage over the
def endant and, as a result of that judgnent, an indictnment
is delayed. Then, the question becones whether that del ay
caused the defendant actual substantial prejudice.

The governnent, as litigating party, m ght pursue
tactical advantages other than prejudice directly caused by
delay. W think intentional governnent acts designed to
obtain a tactical advantage which only incidentally cause
del ay have never been ruled out as a potential basis for due
process violations. The main point is showi ng acts done
intentionally in pursuit of a particular tactical advantage:
delay (and the prejudice directly caused by the delay) need
not necessarily be the tactical advantage sought.

We al so observe that many del ays in obtaining an
i ndi ctment woul d not be "tactical"—a word which we think
i nherently includes the concept of intentionally maneuvering
for an advantage at trial. For exanple, not every del ay
which is the result of a need for further investigation
gives rise to a due process violation. Hayes, 40 F.3d at
365. (But where an investigation is itself delayed by the
governnent for tactical reasons, the fact that an
i nvestigation was involved m ght be no bar to a due process
violation.) And, sone delays are not the product of
"del i berate action by the governnent."” For exanple, where
t he record shows no reason for the delay (or where delay is
due to sinple negligence), no due process violation exists.
See Stoner, 751 F.2d at 1543 and Benson, 846 F.2d at 1342-
43.



obtain a tactical advantage: it seens the reason for the delay
m ght have been the prosecutor's belief that Jacoby would be a
better wi tness against those he inplicated once his convictions
were affirmed.® |f this notivation was the reason for the del ay,
the litigation strategy (that is, the pursuit of the advantage of
Jacoby having already been finally convicted) seens to have
i nherently involved the risk that Jacoby—when he ultimtely was
i mmuni zed after his appeal —woul d reveal m sdeeds prior intine to
those the government anticipated Jacoby would reveal. W would
have little difficulty in permtting the foreseeabl e consequences
of a deliberately chosen litigation strategy to be visited upon the
gover nment .

But, a problemexists with our concluding that the governnent
del ayed the indictnent to gain a tactical advantage over Foxman.
The government tells us that the first evidence agai nst Foxman was
Jacoby's testinmony. |If this representation is true, we cannot say
as a matter of law that this fact would necessarily prevent the
conclusion that the governnent intentionally acted to obtain a
tactical advantage over Foxman. But, it would nmean that we woul d
need detailed findings in support of such a conclusion. Fact s
which mght be inportant to determ ning whether the governnent
intentionally acted to gain a tactical advantage over Foxman coul d
be whet her the governnent had sone reason to believe Foxman woul d

be i nplicated by Jacoby regardl ess of when he was i nmuni zed or even

*We also note that the district judge in this case is
famliar with all the Sunrise prosecutions and has remarked on
certain "excesses" or "unchecked enthusiasnt on the part of the
gover nnent .



if he was not inmunized. Anot her factor mght be whether the
governnment was "willfully blind* to Foxman's involvenent before
they heard from Jacoby. Also inportant could be whether a
government trial strategy was designed to obtain a tactical
advant age over all persons Jacoby inplicated, with Foxman sinply
being one of those persons. Fi ndi ngs about delays due to
intentional acts to obtain a tactical advantage ot her than the act
of waiting to imunize Jacoby could also be inportant. W need a
more detailed record and nore detailed findings.*

Here, the district judge relied on Doggett; he nmade no
findings about the reasons for the delay. Because of this
circunstance, we think we nust vacate the order of dism ssal and
remand this case. The parties need to create a record which woul d
enabl e the district judge to determi ne what, if any, delay was the
product of deliberate acts by the governnent to gain a tactica
advant age over Foxman. And, the district court nust determ ne
whet her this delay caused Foxman actual substantial prejudice. W
al so believe that the duplicity of Count | remains in issue; so,
as discussed in note 1, we also instruct that the duplicity issue
be revisited by the district judge and the parties.

VACATED and REMANDED.

‘W al so observe that disnmissing an indictment under the Due
Process Cl ause for pre-indictnent delay is rare. 1In fact, so far
as we can tell, we have never concluded that such a dism ssal was
appropriate. W are not surprised by this—+the statute of
[imtations protects defendants in al nbst every case. But, on
the record before us now, we think it mght be that the
[imtations period has failed to protect Foxman from an
i ndi ctment whi ch never shoul d have issued. But, before we would
affirmsuch a determ nation, we would need detail ed findings
supported by a well-devel oped record.






