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Jan. 18, 1995.

Appeals from the United States District Court for the Southern
District of Florida. (No. 94-2183-CV-CCA), C. Cyde Atkins, Judge.

Bef ore KRAVI TCH, BI RCH and CARNES, Circuit Judges.

BIRCH, GCircuit Judge:

This case requires us to address the follow ng issues: (1)
whet her Cuban and Haitian mgrants tenporarily provided safe haven
at the United States' naval base at Guantanano Bay, Cuba, and at
the United States' mlitary installations in Panama, may assert
rights under the Immgration and Nationality Act, the 1951 United
Nati ons Convention Relating to the Status of Refugees, the Cuban
Adj ust ment Act, the Cuban Denocracy Act and the Constitution of the
United States; (2) whether |egal organizations can sustain First
Amendnent clains of freedom of speech and association with these
m grants; and (3) whether the First Amendnent or the Equal
Protection clause of the Fifth Arendnent dictates that the United
States governnent nust furnish a list of Haitian mgrants who are
residing at Guantanano Bay to the Haitian Refugee Center, a |egal
service organi zation. The district court has entered prelimnary
i njunctions granting attorneys for the Cuban m grants access to all
Cuban m grants provi ded safe haven prior to voluntary repatriation
and attorneys for Haitian mgrants access to their clients and any
ot her Haitian m grants who request counsel in witing, barring the
governnment from repatriating any Cuban mgrants prior to the
mgrant's consultation with a lawer, directing the United States
Attorney Ceneral to parole unacconpanied mnor Haitian mgrants
into the United States on the sane terns that unacconpani ed m nor

Cuban m grants have been or may be paroled, and requiring the



governnent to release the nanes of all Haitian mgrants to the
Hai ti an Refugee Center. After thorough reviewof authority inthis
circuit and the Suprenme Court, we VACATE the district court's order
and REMAND to the district court with direction to dismss the
plaintiffs' clains.
| . BACKGROUND

A. Factual Background

1. Cuban Mgration

On August 8, 1994, Fidel Castro, announced that the Cuban
government woul d no | onger forcibly prevent em gration fromCuba by
boat. Castro's new policy encouraged thousands of Cubans to board
makeshift rafts and boats to escape Cuba and head for the shores of
the United States. Wiile many were | ost at sea, approxi mately 8000
Cubans arrived in the United States safely.

In an effort to quell this influx of mgrants and to save the
rafters' lives, on August 19, 1994, the President of the United
States ordered the United States Coast Guard to intercept
watercraft carrying persons fleeing from Cuba and bound for the
United States' border and to transport these persons to the
American naval base at Guantananop Bay, Cuba. The United States
|l eases its mlitary base at Guantanano Bay from soverei gn Cuba

under a | ease agreenent negotiated in 1903."°

The Agreement for the Lease to the United States of Lands
in Cuba for Coaling and Naval Stations, Feb. 23, 1903, U.S.-Cuba,
art. 111, T.S. No. 418, reprinted in, 6 Bevans 1113-15
[ hereinafter Lease Agreenment], provides that the United States
has "control and jurisdiction" over the |eased | and, but that
Cuba retains sovereignty over the land. The |ease states in
pertinent part:

Wil e on the one hand the United States recogni zes



In August, 1994, +the United States governnent began
negotiating with the Cuban governnent to halt the flow of mgrants
to the United States. These di plomatic negotiations cul m nated on
Septenber 9, 1994, in an accord with the Cuban governnment. In this
accord, the United States agreed it woul d only all ow Cuban m grants
to enter the United States by applying for immgrant visas or
refugee admittance at the United States Interests Section in
Havana, Cuba. A mninmm of 20,000 persons are to be allowed to
mgrate legally to the United States each year, not including
imedi ate relatives of United States citizens who are under no
nunerical restrictions. However, in conjunction wth this
i nternational agreenment, the Attorney General al so ordered that no
Cuban who had accepted safe haven i n Guant anano Bay or Panama woul d
be allowed to apply for a visa or for asylumin the United States
from safe haven.?

Currently, Cuban mgrants have three options with respect to
their residence: (1) they may remain in safe haven, (2) they may

repatriate to sovereign Cuba voluntarily; or (3) they may trave

t he continuance of the ultimte sovereignty of the
Republic of Cuba over the [l eased] areas of |and and
water, on the other hand the Republic of Cuba consents
that during the period of the occupation by the United
States of said areas under the terns of this agreenent
the United States shall exercise conplete jurisdiction
and control over and within said areas....

Lease Agreenent, art. 111,

’According to M chael Skol, Principal Deputy Assistant
Secretary of State for Inter-American Affairs at the Departnent
of State, this policy was inplenmented "to deter further dangerous
m gration from Cuba, and to provide Cubans seeking entry into the
United States a safe alternative to boat departures...." Skol
Decl. 1 9.



to a third country willing to accept them \Wiile nore than 1000
Cubans have requested voluntarily to be returned to Cuba, the Cuban
governnent has restricted the return of Cuban nationals and has
del ayed the voluntary repatriati on process. Persons who repatriate
to Cuba voluntarily may then apply for asylumthrough the regular
channel s commencing at the United States Special Interests Section
i n Havana, Cuba.

The United States governnent's expressed desire is not to
mai ntain these mgrants for an indefinite period of tine or agai nst
their wll. The governnent's positionis that it could return the
mgrants to Cuba legally without a mgrant's request. However, the
governnment has offered the Cuban m grants safe haven for as | ong as
the m grants wi shed. Al Cuban m grants volunteering to repatriate
execute a formapproved by the United Nations H gh Conm ssioner for
Ref ugees ("UNHCR') and neet with a representative fromUNHCR before
returning.

UNHCR i s an agency of the United Nations specializing in the
care and wel | -being of refugees worl dw de. UNHCR was establi shed
by the United Nations general assenbly on January 1, 1951, "to
provi de international protection to refugees and to seek permanent
solutions for their problens.” UNHCR Handbook for Enmergencies §
2.2(1) (1982). The UNHCR "ain{s] ... to secure treatnent in
accordance wi th uni versally recogni zed humani tari an princi pl es not
directly linked to the status [as refugees] of those in need.” 1d.
§ 2.1(4); see alsoid. 8 2.2(1). UNHCR has participated with the
United States governnent in ensuring that any return to Cuba was

made on a voluntary basis.



In addition to UNHCR, humanitarian groups such as Amesty
International, Inc., the US Comittee for Refugees, and Church
Wrld Service (Inmgration and Refugee Service) as well as |egal
or gani zati ons such as the Ad Hoc group of Cuban-Anerican Attorneys,
have been allowed to visit the mgrants at the base. However, as
the nunbers of mgrants and the length of the stay in safe haven
have increased, problens have erupted. Many Cuban m grants have
clinbed over barbed wire and junped fromtreacherous cliffs into
the bay in attenpts to swmthe mle or so back to soverei gn Cuba.
Still others have scal ed fences and braved a mine field in order to
reach their honel and. During early Decenber, 1994, many were
injured during riots at the canps, particularly in Panama. The
ri sk of violence and danger, both to the mgrants and the mlitary
personnel charged with their care, has grown. VWhile the United
States has begun negotiating with other countries to accept
mgrants fromthe safe haven and has continued with the voluntary
repatriation program problens continue.

Since consunmation of the accord, the Attorney Ceneral has
exercised her discretion to parole into the United States Cuban
m grants who have sponsors in the United States and are (1) over
the age of 70; (2) who are ill; or (3) who are unacconpani ed
m nors (under the age of 13). She has al so begun to consider, on
a case-by-case basis, the possible parole of other Cuban children
at Guantananb Bay who are acconpani ed, but who may suffer severe

hardship if they remain in safe haven. Over 20,000 Cubans



currently remain in safe haven at Guantananp Bay® and at military
installations in Panana.
2. Haitian Mgration

In 1991, Haiti's elected | eader, Jean-Bertrand Aristide, was
ousted from power. As a result, thousands of Haitians departed
Haiti and attenpted to reach the United States. Between May, 1992,
and June, 1994, the United States Coast CGuard interdicted on the
hi gh seas Haitians bound for the United States and returned them
directly to Haiti. |In June, 1994, the government began processing
some migrants for asylumin the United States. However, in July,
1994, the United States began offering safe haven at Guant anano Bay
to the mgrant Haitians; the governnment was not allow ng the
Haitian mgrants to enter the United States, but was not returning
themdirectly to Haiti. At the peak of em gration in 1994, over
16,800 Haitian mgrants were housed at Guant ananp  Bay
si mul t aneously. *

On Septenber 19, 1994, the United States led a United
Nations-authorized mlitary intervention in Haiti. Through these
efforts, Haitian President Jean-Bertrand Aristide was returned to
power on October 15, 1994. After his reinstallation, an

ever-increasi ng nunber of Haitians in safe haven have vol unt eered

*The base at Guantanamp Bay is divided up into various canmps
housing famlies, single nen, single wonen and unacconpani ed
children. There are two special canps, Canps Novenber | and 1|1
where mi grants who have voluntarily requested to be repatriated
are housed for their safety.

*Haitian migrants are only bei ng housed at Guantananp Bay;
no Haitians are in safe haven in Panama. The canp divisions are
simlar to those maintained for Cuban mgrants; however, there
are no special canps for those mgrants who have requested
repatriation.



to repatriate. Approximately 8000 Haitians renai ned at Guant anano
Bay on Decenber 19, 1994.
B. Procedural Background
1. The Cuban Mgrants' Case

On Cct ober 23, 1994, plaintiffs-appellees, Cuban Anerican Bar
Association, Inc., Cuban Legal Alliance, Inc., and Due Process,
Inc. (collectively "Cuban Legal Organizations"), some Cuban
i ndi vi dual s bei ng hel d on Guant anano Bay, and sone individuals with
famly nenbers being held on Guantanano Bay (collectively
"individual Cuban plaintiffs") filed a class action conplaint
requesting declaratory and i njunctive relief under, inter alia, the
First and Fifth Amendnents, 8 U.S.C. § 1253(h), 8 U.S.C. § 1158(a),
and Article 33 of the 1951 United Nations Convention Relating to
the Status of Refugees, July 28, 1951, 19 U.S. T. 6259, [hereinafter
the Refugee Convention]?®. Specifically, the Cuban Lega
Organi zations and the individual Cuban plaintiffs requested that
the district court ent er an injunction preventing the
def endant s- appel l ants ("the government”) from denying the Cuban
Legal Organi zations reasonable access to and conmunication wth
t heir Guantanano Bay clients for | egal consultationrelative tothe

Cuban mgrants' putative rights regarding asylum petitions and

®The United States acceded to the United Nation Protocol
Rel ating to the Status of Refugees on Novenber 6, 1968. The
Protocol bound the United States to conply with Articles 2
t hrough 34 of the Refugee Convention. Protocol Relating to the
Status of Refugees, opened for accession, Jan. 31, 1967, art. |
8 1, 19 U S. T. 6223. The United States agreed to the Protocol
with the follow ng reservation, "[a]s to any such provision, the
United States will accord to refugees lawfully staying in its
territory treatnent no | ess favorable than is accorded aliens
generally in the sanme circunstances.” 19 U.S. T. at 6257.



parol e deci si ons, and an i njuncti on prohibiting the governnent from
"encouragi ng or coercing, directly or indirectly, the repatriation
to Cuba of, and repatriating, any [Cuban migrant] currently being
detained by the United States Governnent." C ass Action Conpl. at
59, Cuban Am Bar Ass'n v. Christopher, No. 94-2183 (S.D. Fla. Cct.
24, 1994) [hereinafter CABA | ].

On Cctober 25, 1994, upon learning that at 11: 30 a. m that day
t he governnent would return to Cuba, by plane, twenty-three Cuban
m grants who had previously volunteered for repatriation, the Cuban
Legal Organi zations and the individual Cuban plaintiffs filed an
enmergency notion for a tenporary restraining order and request for
an energency hearing to block the repatriation. Approxinmately one
mnute before the plane was to take off, the district court
verbally ordered the government to halt the repatriation of these
m grants.

The district court further considered the argunents of the
parties, and on October 31, 1994, the court granted the Cuban Legal
Organi zations' and the individual Cuban plaintiffs' notion for an
energency “"tenporary restraining order." Order Ganting
Plaintiffs' Emergency Mt. for T.R O, CABA |, (Cct. 31, 1994)
[ hereinafter October 31 Order]. The district court specifically
granted the Cuban Legal Organizations and the individual Cuban
plaintiffs the following relief:

(a) [The government] shall refrain from denying [Cuban

Legal Organizations] and other counsel reasonable and

meani ngf ul access to the [Cuban mgrants in safe haven]; and

(b) [The governnent] shall refrain fromrepatriating any
[ Cuban m grants in safe haven], including those twenty-three

(23) persons who were the subject of the tenporary restraining
Order entered Cctober 25, 1994, without permtting themaccess



to counsel and receipt of full information so as to assure an
informed and voluntary decision to seek repatriation.

Id. at 13 (enphasis added). The Cctober 31 Order was put into
effect "until further order of the court.” 1d.

On Novenber 1, 1994, the governnent filed a notice of appeal
and a notion requesting the district court to stay its own order.
The district court failed to grant this request and t he gover nnment,
on Novenber 2, 1994, pursuant to 28 U . S.C. § 1292(a)(1l), filed a
nmotion for summary reversal, or in the alternative, for an
energency stay pending appeal in this court. On Novenber 3, 1994,
we granted that request in part, staying that portion of the
district court's Cctober 31 O der which prevented repatriation of
Cuban m grants who had requested in witing to be returned. Cuban
Am Bar Ass'n v. Christopher, No. 94-5138 (11th Cr. Nov. 3, 1994)
[hereinafter CABA Il ] [hereinafter Novenber 3 Order]. On Novenber
4, 1994, we heard oral argunent on an expedited basis and that day
nodi fi ed our Novenber 3 Order verbally. W entered a witten order
on Novenber 7, 1994, confirm ng our verbal order. CABA IIl, (Nov.
7, 1994) [hereinafter Novenber 7 Order]. W granted the
governnent's notion in part and denied it in part. Specifically,
we i nstructed the governnent to all owthe Cuban Legal Organizations
reasonabl e access to their clients and any other Cuban mgrants
who, in witing, requested |egal counsel. We al so stayed that
portion of the district court's order that prevented the governnent
fromarrangi ng repatriati on of Cuban mgrants in Canp Novenber, who
"expressed a desire, by witten declaration, to be returned to
sovereign Cuba"; however, we barred the government from

repatriating any Cuban mgrant who did not "express, by witten



declaration, a desire to be returned to soverei gn Cuba.” Novenber
7 Order at 2. After our Novenber 7 Order but prior to oral
argunment over 241 Cubans were repatri at ed.
2. The Haitian Mgrants' Case

On October 31, 1994, the Haitian Refugee Center ("HRC') and
some individual Haitian mgrants at Guantanano Bay filed a notion
to intervene and a notion for tenporary restraining order. HRC
requested a tenporary restraining order instructing the governnment
to afford HRC access to all Haitian migrants at Guantanano Bay,
barring the governnment fromdenyi ng parol e to unacconpani ed Haiti an
m nors, and ordering the disclosure of the identities of all
Haitian mgrants in safe haven.

The district court issued two orders granting in part the
relief HRC requested in its original notion for a tenporary

restraining order.® The district court issued its prelimnary

®Prior to the district court's ruling on the original notion
for a tenporary restraining order, on Novenber 1, 1994, the
district court heard an oral nmotion by HRC for a tenporary
restraining order blocking the governnent fromrepatriating
fourteen Haitians at Guantanano Bay who were schedul ed for
i mmnent repatriation. The governnment agreed to del ay
repatriation until Novenber 3, 1994. The governnent was pl anni ng
to repatriate a total of fifty-four Haitians; forty of those
were returning to seek nedical attention and the remaining
fourteen were the subject of the district court's order. The day
after oral argunent, Novenber 2, 1994, the district court
provisionally granted the HRC s notion to intervene and entered a
tenporary restraining order preventing the governnment's schedul ed
repatriation of the fourteen Haitians. Corrected Order on Mt.
to Intervene and Mot. for T.R O, CABA I, (Nov. 2, 1994).

HRC then requested that the district court bar the
governnent fromrepatriating Haitians who were scheduled to
return to Haiti on Novenber 20, 1994. On Novenber 18, the
district court ordered that repatriation could occur as
pl anned under the condition that all Haitians repatriated
had requested repatriation in witing. Oder on Haitian
Refugee Cir.'s Energency Mdt. for T.R O and Request for



order on Novenber 22, 1994, granting HRC access to nanmed plaintiffs
and any other Haitian mgrants who requested counsel in witing,
ordering the Attorney GCeneral to parole from safe haven
unacconpani ed Haitian mnors in the same nmanner as unacconpani ed
Cuban m nors, and directing the governnent to rel ease the nanes of
all Haitian mgrants to HRC. Order on Provisional Intervenors'
Mt. for TR O, CABA I (Nov. 22, 1994) [hereinafter Novenber 22
Order]. Upon the governnent's notion, the district court granted
a stay of the Novenber 22 Order as it applied to parole of the
mnor Haitians and the release of the nanes of mgrants, but
continued in force the order allowng HRC access to detained
Hai ti ans who requested | egal counsel. Omibus Order, CABA | (Nov.
28, 1994) [hereinafter Novenber 28 Order].

Appeal s fromthese orders were filed and on Decenber 1, 1994,
the cases filed by the Cuban Legal Organi zations and the indivi dual
Cuban plaintiffs (No. 94-5138) and HRC and the individual Haitian
mgrants (Nos. 94-5231 and 94-5234) were consolidated for
consideration by this court. On Decenber 19, 1994, after oral
argunent on the i ssues presented, we dissol ved our Novenber 7 O der
and stayed all the relief granted by the district court in its
October 31 Order, Novenber 22 Oder and Novenber 28 Order.
Furthernore, by our Decenber 19 O-der, we stayed all further
proceedings in the district court, including discovery.

3. Issues on Appeal

We now consider the follow ng i ssues on appeal :

Emergency Hr'g, CABA I (Nov. 18, 1994). That repatriation
t ook pl ace as schedul ed.



1. Whether the Cuban or Haitian mgrants in safe haven outside the
physical borders of the United States have any cognizable
statutory or constitutional rights.

2. \Wether the Cuban Legal Organizations or HRC have a First
Amendnent right to associate with mgrants held in safe haven
outside the physical borders of the United States for the
pur poses of engaging in political speech and if so, whether
t he gover nnment engages in i nperm ssi bl e Vi ewpoi nt
di scrimnation violative of any First Anendnent rights of the
i ndi vi dual m grants or the Cuban Legal Organizations or HRC by
restricting the |legal organizations' access to the mgrants
for the purposes of |egal consultation.

3. Whether the governnment nust disclose to HRC the nanes of all
Haitian mgrants in safe haven.

1. DI SCUSSI ON
A. Jurisdiction
Appeal ability of Tenporary Restraining Oders

Wil e tenporary restraining orders are not generally subject
to appellate review, Haitian Refugee Ctr., Inc. v. Baker, 950 F. 2d
685, 686 (11lth Cir.1991) [hereinafter "HRC | "]; McDougal d .
Jenson, 786 F.2d 1465, 1472 (11th GCr.), cert. denied, 479 U S.
860, 107 S.Ct. 207, 93 L.Ed.2d 137 (1986), "where the order has the
effect of a prelimnary injunction this court has jurisdiction to
review the order and is not bound by the district court's
designation of the order.” HRC I, 950 F.2d at 686. To determ ne
whet her an order denom nated as a tenporary restraining order is
actually a prelimnary injunction, we review the duration of the
order; "whether it was issued after notice and a hearing"; the
extent of evidence submtted to the district court; and the
continui ng safeguards installed by the district court. MDougal d,
786 F.2d at 1472. After review of the district court's orders, we
conclude that they are in fact appeal abl e prelimnary injunctions.

See Novenber 3 Order. Wth respect to the district court's Cctober



31 Oder, the court explicitly referred to the order as

"prelimnary injunctive relief."” Cctober 31 Order at 4. Moreover,
the order is of indefinite duration; it was issued after notice
and a hearing; the court received evidence and considered

decl arations fromboth parties (comenting that no further factual
devel opment need be nmade before ruling); and the court required
the parties toreport jointly toit every thirty days regardi ng the
status under its order. W conclude that the characteristics of
this Cctober 31 Order belie the district court's |abel as a
tenmporary restraining order; it is in all respects an appeal able
prelimnary injunction.” Thus, pursuant to 28 U.S.C. § 1292(a) (1),
we have jurisdiction over an appeal fromthat order

Wth respect to the district court's Novenber 22 Order and
Novenber 28 Order granting HRC and the individual Haitian parties
relief, but staying portions of that relief during appeal, the
district court specifically stated that "pursuant to 28 U S.C. 8§
1292(b), the court finds that this Oder involves controlling
guestions of law regarding the rights of [mgrants] in Guantanano

Bay which are subject to a difference of opinion and that an

I'n Sanpson v. Mirray, 415 U.S. 61, 94 S.C. 937, 39 L.Ed.2d
166 (1974), the Suprene Court observed:

A district court, if it were able to shield its orders
fromappellate review nerely by designating them as
tenporary restraining orders, rather than as
prelimnary injunctions, wuld have virtually unlimted
authority over the parties in an injunctive proceeding.
In this case, where an adversary hearing has been held,
and the court's basis for issuing the order strongly
chal I enged, classification of the potentially unlimted
order as a tenporary restraining order seens
particularly unjustified.

Id. at 86-87, 94 S.Ct. at 951. Such is the case here.



i mredi ate appeal nmay advance the ultimate termnation of this
case."” Novenber 22 Order at 2. On Decenber 1, 1994, we exercised
our discretion and permtted appeal from these orders, and
accordingly, we take jurisdiction of this appeal under 28 U. S.C. 8§
1292(b).
2. Standi ng

In its appeal to this court for energency relief from the
district court's Cctober 31 order, the governnent rai sed a question
regarding the standing of the Cuban Legal Organizations and the
i ndi vi dual Cuban plaintiffs relative to the putative injuries to
parties not before the court, specifically all those m grants who
expressed a witten desire to be repatriated. Appellants' Mt. for
Summ Reversal, or, in the Aternative for An Energency Stay
Pendi ng Appeal (or a Wit of Mandanus), CABAIIl, at 22 n. 65 (filed
Nov. 2, 1994). These mgrants were prevented fromreturning to
Cuba by the district court's oral order on Cctober 25, 1994, and by
the Cctober 31 Order. After our Novenber 7 Order, repatriation of
t hose who had expressed in witing a desire to return to sovereign
Cuba was continued as arranged wth the Cuban governnent.
Appellant's Brief at 6 n. 2. But for our stay, the remaining Cuban
mgrants in Canp Novenber who had requested to be returned to Cuba
woul d be affected by the district court's order barring their
repatriation.

The principle of standing is "derive[d] fromthe Article |11
[imts on the jurisdiction of federal courts.” Jackson v. Okal oosa
County, 21 F.3d 1531, 1536 (11th Cir.1994).

Before rendering a decision ... every federal court
operates under an independent obligation to ensure it is



presented wi th the kind of concrete controversy upon whichits
constitutional grant of authority is based; and this
obligation on the court to examne its own jurisdiction
continues at each stage of the proceedings, even if no party
rai ses the jurisdictional issue and both parties are prepared
to concede it.
Hal | andal e Professional Fire Fighters Local 2238 v. City of
Hal | andal e, 922 F.2d 756, 759 (11th G r.1991). W recognize two
conponents to the standing doctrine: the mninmum constitutional
requirenments of Article Il and the prudential considerations of
judicial self-governnent. Harris v. Evans, 20 F.3d 1118, 1121
(11th Gr.) (en banc), cert. denied, --- U S ----, 115 S. C. 641,
--- L.Ed.2d ---- (1994); F.D.1.C. v. Mrley, 867 F.2d 1381, 1386
(11th Cir.), cert. denied, 493 U.S. 819, 110 S.Ct. 75, 107 L. Ed. 2d
41 (1989). To neet the irreducible mninmm constitutional
requirenents, the plaintiff nmust show "(1) that he has suffered an
actual or threatened injury, (2) that the injury is fairly
traceable to the chall enged conduct of the defendant, and (3) that
the injury is likely to be redressed by a favorable ruling."”
Harris, 20 F.3d at 1121; accord Valley Forge Christian College v.
Aneri cans United for Separation of Church and State, Inc., 454 U. S
464, 472, 102 S. . 752, 758, 70 L.Ed.2d 700 (1982); Jackson, 21
F.3d at 1537; Morley, 867 F.2d at 1386. The party nust al so show
t hat prudential considerations do not wei gh agai nst consi deration
of the clainms. Harris, 20 F.3d at 1121; Morley, 867 F.2d at 1386.
We have identified three particular situations in which we wll
decline to address a party's claimfor prudential reasons: "(1)
assertion of a third party's [putative] rights rather than

i ndi vidual legal rights; (2) allegation of a generalized grievance

rather than an injury peculiar to such litigant; or (3) assertion



of an injury outside the statute's or constitutional provision's
zone of interests.” Mrley, 867 F.2d at 1386.

For each claim stated in a conplaint, there nust be a
plaintiff who will achieve some redress by the court's actions.
Jackson, 21 F.3d at 1536. As of this interlocutory appeal, the
cl asses sought have not been certified; neither the Cuban Legal
Organi zations nor the individual Cuban plaintiffs represent the
approxi mate 1000 Cuban residents of Canp Novenber who expressed
their desirein witing to be returned to soverei gn Cuba as soon as
possible. "lInclusion of class action allegations in a conplaint
does not relieve a plaintiff of hinself neeting the requirenents
for constitutional standing, even if the persons described in the
cl ass definition would have standi ng thensel ves to sue.” Brown v.
Si bley, 650 F.2d 760, 771 (5th Cr. Unit A July 1981); accord
Church v. City of Huntsville, 30 F.3d 1332, 1340 (11th G r.1994)

("[Unless ... one of the naned plaintiffsis in real and i mediate
danger of being personally injured ... the plaintiff class |acks
standing...."); Jones v. Firestone Tire and Rubber Co., 977 F.2d

527, 531 (11th G r.1992) (holding that a party nmay only represent
a class to "the extent that he has standing to bring individua
clains"), cert. denied, --- US ----, 113 S . C. 2932, 124 L. Ed. 2d
682 (1993). We conclude that the plaintiffs in this case are not
suffering any real or threatened injury by the repatriation of any
m grant who has expressed, in witing, his or her desire to be
returned to sovereign Cuba. None of the individual Cuban
plaintiffs clainms to have requested repatriation and are therefore,

outside the group who is being affected directly by the district



court's October 31 Order barring repatriation wthout prior
consultation wth alawer. However, the individual Cuban m grants
may properly challenge the United States' repatriation policies to
the extent that they all ege that they may suffer imm nent injury by
bei ng coerced in the future into signing declarations of desire to
repatriate or being wongly repatriated to soverei gn Cuba, whet her
or not they may succeed on the nerits of those clains. See Mrl ey,
867 F.2d at 1387 (holding that standing is determ ned w thout
considering the party's Iikelihood of ultimately succeedi ng on the
nerits of their clains).
B. Standard of Revi ew
"Ordinarily, the grant of a prelimnary injunction is

reviewed for abuse of discretion; however, if the trial court
m sapplies the law we will review and correct the error w thout
deference to that court's determnation.” Haitian Refugee Cir.
Inc. v. Baker, 949 F.2d 1109, 1110 (11th G r.1991) (per curian
[ hereinafter "Baker "], cert. denied, --- US ----, 112 S C.
1245, 117 L.Ed.2d 477 (1992). As discussed below, the district
court msapplied the | aw governing the issues presented in this
case. Thus, we accord no deference to the district court's
determnations in granting the prelimnary injunctions in this
case.
C. The Merits

Aprelimnary injunctionis extraordinary relief. Church, 30
F.3d at 1342. Because of the nature of a prelimnary injunction,
before relief can be granted, the party requesting the injunction

must show. " (1) a substantial |ikelihood of success on the nerits;



(2) a substantial threat of irreparable injury; (3) its own injury
outwei ghs the injury to the nonnobvant; and (4) the injunction
woul d not disserve the public interest.” Baker, 949 F.2d at 1110
(enmphasi s added); accord Church, 30 F.3d at 1342. The district
court msapplied the law in this case; thus, we accord no
deference to the court's decision. ® Under the precedent of this

circuit and the Suprene Court,°®

we conclude that the Cuban Legal
Organi zations, HRC, the individual Cuban plaintiffs and the

i ndi vidual Haitian mgrants cannot nmeet the first prerequisite to

8Despite controlling precedent in this circuit, the district
court relied upon Haitian Crs. Council, Inc. v. Sale, 823
F. Supp. 1028 (E.D. N. Y. 1993) vacated by Stipul ated O der Approving
Class Action Settlement Agreenent (Feb. 22, 1994) [hereinafter
HCC ], to support its grant of the prelimnary injunction as to
the Cuban migrants. Watever nay be the effect in the Eastern
District of New York of this now vacated district court decision
in HCC, it has no precedential value in this circuit. Mch of
the reasoning in that decision is contrary to binding precedent
inthis circuit.

e are bound by precedent established by this court, by the
Fifth Crcuit prior to Cctober 1, 1981, and by the Suprene Court
of the United States. See C G WIllis, Inc. v. Drector, Ofice
of Workers' Conpensation Progranms, 31 F.3d 1112, 1115 n. 8 (11th
Cir.1994) ("Only the en banc court or the Supreme Court may
overrule the settled law of this circuit."); Bonner v. Cty of
Prichard, 661 F.2d 1206, 1209, 1210 (11th Cr.1981) (en banc)
(adopting the decisions of the Fifth Grcuit handed down on or
bef ore Septenber 30, 1981, as precedent in the Eleventh Crcuit,
reasoning that "[s]tability and predictability are essenti al
factors in the proper operation of the rule of law. "). W
recogni ze no other legally binding precedent. Wile other
circuit and district courts may have considered simlar issues,
it is the case law of this circuit which governs our deci sions.
Specifically, Haitian Refugee Cr., Inc. v. Baker, 953 F.2d 1498
(11th Gr.) (per curiam, cert. denied, --- US ----, 112 S . C
1245, 117 L.Ed.2d 477 (1992) [hereinafter HRC Il ], Jean v.

Nel son, 727 F.2d 957 (11th G r.1984) (en banc) [hereinafter Jean
], aff'd on other grounds, 472 U.S. 846, 105 S.Ct. 2992, 86

L. Ed. 2d 664 (1985) [hereinafter Jean Il ], and the Suprene
Court's decision in Sale v. Haitian CGrs. Council, Inc., --- US
----, 113 S.C. 2549, 125 L.Ed.2d 128 (1993), guide and bind us



the grant of a prelimnary injunction, a showi ng of "substantial
i kelihood of success on the nerits [of their clains]," and thus,
are not entitled to injunctive relief. See Church, 30 F.3d at
1342.
1. Statutory and Constitutional R ghts of Mgrants in Safe Haven

The Cuban migrants and the Haitian mgrants are asserting
statutory rights under the Immgration and Nationality Act, 8
US C 88 1101-1503 ("INA") and the Refugee Convention. The
i ndi vi dual Cuban plaintiffs in safe haven al so assert rights under
t he Cuban Refugee Adjustnent Act, 8 U S. C. 8§ 1255, and the Cuban
Denocracy Act, 22 U S.C. 8§ 6001-6010. The individual Haitian
unacconpani ed m nor plaintiffs assert rights agai nst di scrimnatory
parole decisions under 8 US. C § 1182. Additionally, the
i ndi vidual Cuban plaintiffs advance clains to Fifth Amendnent
rights of due process and the individual Haitian mgrants are
asserting Fifth Amendnent rights to due process and equal
protection of the | aws.
a. Status of Guantanano Bay

The district court in this case relied upon Haitian Cirs.
Council, Inc. v. Sale, 823 F. Supp. 1028 (E.D. N. Y. 1993), vacated by
Stipul ated Order Approving C ass Action Settl enent Agreenent (Feb.
22, 1994) [hereinafter HCC ], in entering its order granting the
Cuban mgrants neetings with |awers upon request and barring
repatriation of mgrants wi thout prior |legal consultation. 1In the
HCC case, the New York district court found that |awers had a

First Amendnent right to free speech and association for engagi ng



in legal consultation'® at Guantananp Bay because it was a nava
base over which the United States has "conplete control and
jurisdiction" and "where the governnment exercises conpl ete control
over all neans of delivering conmunication.” Id. at 1040. The
district court here erred in concluding that Guantanano Bay was a
"United States territory.” Cctober 31 Oder at 9. W disagree
that "control and jurisdiction" is equivalent to sovereignty. See
Agreenent for the Lease to the United States of Lands in Cuba for
Coal i ng and Naval Stations, Feb. 26, 1903, U.S.-Cuba, T.S. No. 418
(di stinguishing between sovereignty of the Republic of Cuba over
the leased land and the "control and jurisdiction" granted the
United States), reprinted in 6 Bevans 1113-15; «cf. United States
v. Spelar, 338 U. S. 217, 221-22, 70 S.Ct. 10, 12, 94 L. Ed. 3 (1949)
(construing the Federal Tort Cl ainms Act not to apply to an Aneri can
mlitary air base in Newf oundl and because the |ease between
Newf oundl and and the United States "effected no transfer of
sovereignty with respect to the mlitary bases concerned").

The Cuban Legal Organizations and HRC attenpt to circunvent
precedent in this circuit by arguing that Haitian Refugee Ctr.
Inc. v. Baker, 953 F.2d 1498 (11th GCr.) (per curian), cert.
denied, --- US ----, 112 S . C. 1245, 117 L.Ed.2d 477 (1992)
[hereinafter "HRC Il "], in contrast with the instant case, dealt
solely with Haitians who were interdicted on the high seas and
returned to Haiti by United States Coast Cuard cutters. However

we al so addressed the clains of Haitians who were interdicted on

“The Eastern District of New York declined to decide
whet her the mgrants at Guantanano Bay thensel ves had any First
Amendnent rights. HCC, 823 F. Supp. at 1041.



the high seas and then transported to Guantanano Bay. See HRC I,
953 F.2d at 1514; id. at 1516-17 (Hatchett, J., dissenting).
Based upon our holding in HRC I, 953 F. 2d at 1510, we again reject
the argunent that our leased mlitary bases abroad which continue
under the sovereignty of foreign nations, hostile or friendly, are
“"functional [ly] equivalent"” to being |and borders or ports of entry
of the United States or otherwise within the United States.™
Therefore, any statutory or constitutional claim mde by the
i ndi vidual Cuban plaintiffs and the individual Haitian mgrants
nmust be based upon an extraterritorial application of that statute
or constitutional provision.

b. Extraterritorial Application of Legislation andthe Constitution

If the migrants have been provided rights by statute, **

we
need not reach the constitutional questions urged upon us.
However, because the Cuban Legal Organizations and HRC struggle to
re-assert statutory clainms foreclosed by HRC Il and Sale v. Haitian
Crs. Council, Inc., --- US ----, 113 S.Ct. 2549, 125 L. Ed. 2d 128
(1993), and fail to assert new neritorious statutory clains, we

reach the constitutional issues as well.

“panana regai ned soverei gnty over the Panama Canal Zone and
the area where the United States maintains mlitary installations
by the Panama Canal Treaty of 1977. Panama Canal Treaty, Sept.

7, 1977, U.S.-Pan., art. IIl, 8 1, art. IV, 8 2, 33 US. T. 39;
Panama Canal Treaty, |nplenentation of Article IV, Sept. 7, 1977,
US -Pan., art. |, annex A 33 US. T. 307.

“Donestic legislation is not presumed to apply
extraterritorially absent express Congressional authorization.
See Sale, --- US at ----, ----, ----, 113 S . C. at 2561, 2562,
2567 ("Acts of Congress nornally do not have extraterritorial
application unless such an intent is clearly mani fested. That
presunption has special force when we are construing treaty and
statutory provisions that may involve foreign and mlitary
affairs for which the President has responsibility.").



We decided in HRC 11, 953 F. 2d at 1510, and the Suprene Court
agreed in Sale, --- US at ----, ----, 113 S.C. at 2557-58, 2563,
that the very sane statutes and treaties regarding repatriation,

Article 33 of the Refugee Convention,

and the I NA, specifically,
8 USC § 1253(h)*™ and 8 U S C § 1158(a)™ do not apply

extraterritorially. In HRC Il, we unequivocally held that the

BArticle 33 of the Refugee Convention states in pertinent
part that "[n]o Contracting State shall expel or return
("refouler™) a refugee in any manner whatsoever to the frontiers
of territories where his |ife or freedomwould be threatened on
account of his race, religion, nationality ... or political
opi nion." Refugee Convention, supra, art. 33, 19 U S. T. at 6276.
We have held that this article is not self-executing, but nust be
given force by enactnent of donmestic |egislation. Baker, 949
F.2d at 1110.

“Section 1253(h) (1), the domestic |egislation inplenenting
Article 33, provides that "[t]he Attorney Ceneral shall not
deport or return any alien ... to a country if the Attorney
General determ nes that such alien's Iife or freedom would be
t hreatened in such country on account of race, religion,

nationality ... or political opinion."™ Nothing in this statute
extends its application "beyond the borders of the United
States." HRC I, 953 F.2d at 1509-10.

The individual Cuban plaintiffs also assert rights
under 8 U.S.C. 88 1101(a)(42), 1157(c), 1182, 1225, 1226,
and 1362; however, because these provisions nerely
suppl enent rather than address the questions presented to
us, we consider their clains as being nmade under § 1253(h)
and 8§ 1158(a).

®Section 1158(a) provides that:

The Attorney General shall establish a procedure for an
alien physically present in the United States or at a

| and border or port of entry, irrespective of such
alien's status, to apply for asylum and the alien may
be granted asylumin the discretion of the Attorney
Ceneral if the Attorney Ceneral determ nes that such
alien is a refugee within the neaning of section
1101(a) (42)(A) of this title.

8§ 1158(a). We have found that the "clear nmeaning of this
| anguage” is that persons interdicted before reaching the
United States cannot base a right to asylum or asyl um
processing on this provision. HRCII, 953 F.2d at 1510.



interdicted Haitians could not claim any rights under sections
1253(h) or 1158(a). W further concluded that:

the interdicted Haitians [on Coast Guard cutters and at

Guant anano Bay] have none of the substantive rights—nder ..

the 1967 United Nations Protocol Relating to the Status of

Ref ugees, the Immgration and Naturalization Service

GQui delines, the Refugee Act of 1980, the Inmgration and

Nationality Act, or international |aw+that they claim for

t hensel ves or that the HRC clains for them
HRC 11, 953 F.2d at 1513 n. 8 (enphasis added). These |aws, which
govern repatriation of refugees, bind the governnment only when the
refugees are at or within the borders of the United States. See
id. at 1509-10. Therefore, the clainms asserted by the mgrants
under the I NA and under Article 33 continue to be untenable.

The i ndi vidual Cuban plaintiffs attenpt to utilize the Cuban
Ref ugee Adjustnent Act, 8 U S.C. § 1255, and the Cuban Denocracy
Act, 22 U S.C. 88 6001-6010, to assert the right of the Cuban
mgrants to seek parole and asylumin the United States. \Wile
t hese acts acknow edge the political climate in Cuba, provide for
econonmi ¢ sanctions for dealing with Cuba, and allow for certain
rights for Cubans who reach the United States, they do not address
the rights of Cuban mgrants to enter or to seek entry to the
United States initially, nor do they confer directly any rights
upon the Cuban mgrants outside the United States. Hence, neither
of these acts can be relied upon by the individual Cuban plaintiffs
to assert a right against repatriation or to seek parole or asylum
in the United States from safe haven.

Ri ght to Counse
The individual Cuban plaintiffs and the individual Haitian

m grants claima due process right to obtain and conmmunicate with



| egal counsel of their choice regarding asylum application or
parole in order to protect an interest against being wongly
repatriated fromsafe haven. In order for the mgrants to have a
right to counsel, they nust first have a protectable liberty or
property interest. See Board of Regents v. Roth, 408 U S. 564,
569-572, 92 S.Ct. 2701, 2705-06, 33 L.Ed.2d 548 (1972). The
Executive Branch has made the policy decision not to offer

n 16 to

prelimnary refugee determ nation interviews, or "screening
the Cuban or Haitian mgrants. In previous Haitian m grant cases,
m grants who have been held to have a liberty interest to which due
process coul d attach had been "screened-in" by the governnent. See
HCC, 823 F. Supp. at 1042; Haitians Crs. Council, Inc. v. MNary,
969 F.2d 1326, 1345 (2d Cir.1992), vacated as noot sub nom Sale v.
Haitians Centers Council, Inc., --- US ----, 113 S.C. 3028, 125
L. Ed. 2d 716 (1993). In this case we need not decide whether any
such putative liberty interest arises frombeing "screened-in." As
di scussed bel ow, no such procedure was undert aken.

The i ndi vidual Cuban and Haitian plaintiffs have argued that
t he processi ng whi ch occurs when the m grants are brought into safe

haven is simlar to the screening procedure which takes place when

the government attenpts to discern if a mgrant is a refugee

" Screening” is a prelimnary process during which a

determ nati on nmay be made that the mgrant has a well-founded
fear of persecution if repatriated. See Haitian Ctrs. Council,
Inc. v. McNary, 969 F.2d 1326, 1345 (2d G r.1992), vacated as
moot sub nom Sale v. Haitian CGrs. Council, Inc., --- US ----,
113 S. . 3028, 125 L.Ed.2d 716 (1993). |If the mgrant is
prelimnarily ascertained to have a well-founded fear of
persecution if repatriated, the mgrant is "screened-in." See
id. If after an interview, the determ nation is nmade that the

m grant does not have such a fear, then the mgrant is
"screened-out” and repatri at ed.



However, providing safe haven residency 1is a gratuitous
humani t ari an act whi ch does not in any way create even the putative
liberty interest in securing asylum processing that the Second
Circuit found that initial screening creates. See McNary, 969 F. 2d
at 1345 ("By these humanitarian actions alone [ (rescuing the
mgrants fromthe sea and bringing themto Guantanano Bay) ], it
does not appear that the |legal status of the aliens was altered.
However, once the interdicted persons have been "screened in' the
appellants[ ] ... can fairly be said to have established a
reasonabl e expectation in the "screened in' plaintiffs in not being
wongly repatriated...."). W also note that the district court
m stakenly relied upon the HCC case, because that case addressed
only the plight of Haitian m grants who had been "screened in" as
possi bl e refugees. HCC, 823 F.Supp. at 1041 ("Here, the Haitian
Service Organizations have been retained by the Screened In
Plaintiffs and have asserted a right to speak with their clients,
the screened-in Haitians." (enphasis added)). The mgrants in
this case have not been "screened in" or otherw se processed for
asylum By bringing the mgrants to safe haven, the governnent has
not created any protectable liberty or property interest against
bei ng wongly repatriated and the m grants nay not rest a clai mof
right of counsel and information on the due process cl ause.
Unacconpani ed M nor Haitians' Right to Parole

The individual wunacconpanied mnor Haitian mgrants are
asserting statutory and constitutional equal protection clains to
be paroled into the United States on the sanme basis that

unacconpani ed m nor Cubans have been or may be paroled into the



United States.'” The unacconpanied minor Haitian migrants claim
that the Attorney General has abused her discretion under the | NA,
8 U.S.C. § 1182,'® by paroling in Cuban unacconpani ed mi nors but not
Hai tian unacconpanied mnors. Wile this claimis not dependent
upon the extraterritorial application of the statute, it fails
nonet hel ess. W agree with our en banc court's statenent in Jean
v. Nel son, 727 F.2d 957, 981-82 (11th Cir.1984) (en banc)
[hereinafter "Jean | "], aff'd on other grounds, 472 U.S. 846, 105
S.C. 2992, 86 L.Ed.2d 664 (1985) [hereinafter "Jean Il "], that
"there is little question that the Executive has the power to draw
di stinctions anong aliens based on nationality."” Jean |, 727 F.2d
at 978 n. 30; see generally, Exec. Order No. 12,711, 55 Fed. Reg.
13,897 (1990), reprinted in 8 US C § 1157. This authority
extends both to the President of the United States and the Attorney
General .*® Jean |, 727 F.2d at 978. Aliens may be excluded or

Parole is an act of extraordinary sovereign generosity,
since it grants tenporary adm ssion into our society to an alien
who has no legal right to enter...." Jean |, 727 F.2d at 972.

8Section 1182(d)(5)(A) provides in part:

The Attorney General may ... in his discretion parole
into the United States tenporarily under such

conditions as he may prescribe for energent reasons or
for reasons deened strictly in the public interest any
alien applying for adm ssion into the United States...

§ 1182(d)(5) (A).

W note, however, that in the Suprene Court's affirnmance
of Jean |, its holding was |imted to whether " "lowlevel .
governnent officials [may] act in such a manner which is contrary
to federal statutes ... and the directions of the President and
the Attorney General, both of whom provided for a policy of
non-di scrimnatory enforcement.' " Jean Il, 472 U S. at 853, 105
S.C. at 2996 (first om ssion added) (quoting Brief for Pet'rs at
37). Wiile we held in Jean | that |ower-level Inmmgration and
Naturalization Service officials could not disregard the orders



deni ed parole on grounds that m ght be "suspect in the context of
donestic | egislation," because "there are apparently nolimtations
on the power of the federal governnent to determ ne what cl asses of
aliens wll be permtted to enter the United States or what
procedures will be used to determne their admssibility.” 1d. at
965 n. 5. Here, the Attorney Ceneral has exercised her discretion
on the legitimte basis of the very different political climates in
Haiti, under the newWy restored denocratic President Jean-Bertrand
Aristide on the one hand, and in Cuba, under the reginme of Fidel
Castro on the other. See Garcia-Mr v. Smth, 766 F.2d 1478, 1492
(11th Cr.1985) (per curiam (holding Attorney Ceneral need only
assert a " "facially legitimate and bona fide' " reason for a
parol e decision (quoting Jean |, 727 F.2d at 977)), cert. deni ed,
475 U. S. 1022, 106 S.C. 1213, 89 L.Ed.2d 325 (1986). Thus, we
hold that the statutory clains nade by the unacconpani ed m nor
Haitian mgrants are without nerit and cannot justify an injunction
directing the governnent to parole theminto the United States.
Because we conclude that the statute all eged does not protect the
unacconpani ed Hai ti an m nors, we address their constitutional equal
protection claim

In Jean I, we held that unadmtted and excludable aliens
"cannot claimequal protection rights under the Fifth Amendnent,

even with regard to challenging the Executive's exercise of its

of their superiors, here we are faced wth the extensive
authority of the Attorney Ceneral and the President to make
di stinctions on the basis of citizenship and the political
climate of the alien's honel and.



parole discretion. " 727 F.2d at 970 (enphasis added). 2 The
plaintiffs in Jean | could not "challenge the decisions of
executive officials wth regard to their applications for
adm ssion, asylum or parole, on the basis of the rights guaranteed
by the United States Constitution,” id. at 984, because they had
"no constitutional rights with regard to their applications," id.
at 968; accord Landon v. Plasencia, 459 U. S 21, 32, 103 S. C
321, 329, 74 L.Ed.2d 21 (1982) ("[T]he power to admt or exclude
aliens is a sovereign prerogative."); cf. Perez-Perez v.
Hanberry, 781 F.2d 1477, 1479 (11th Cr.1986) ("The world is not
entitled to enter the United States as a matter of right."). The
i ndi vi dual unacconpani ed Hai ti an m grants here, who are outside the
borders of the United States, can have no greater rights than
aliens in Jean | who were physically present in the United States.
See Landon, 459 U S. at 32, 103 S.C. at 329 ("[H owever, once an
al i en gains adm ssion to our country and begins to develop the ties
that go with permanent residence his constitutional status changes
accordingly.").

In HRC 11, we concluded that the interdicted Haitians on Coast

Al t hough the Supreme Court held that we shoul d not have
reached the constitutional issue in that case because "the
current statutes and regul ations provide petitioners with
nondi scrim natory parol e consideration—which is all they seek to
obtain by virtue of their constitutional argunent,” Jean Il, 472
U S. at 854-55, 105 S.Ct. at 2997, our en banc holding in that
case regarding the constitutional issue remains viable as the
Suprenme Court did not vacate the opinion but affirmed and
remanded on alternative grounds. See also Perez-Perez v.
Hanberry, 781 F.2d 1477, 1479 (11th Cr.1986) (dictum; Garcia-
Mr v. Smth, 766 F.2d 1478, 1484 (11th Cr.1985) (per curiam
(dictum; Jean v. Nelson, 863 F.2d 759, 770 (11th G r.1988)
(dictum, aff'd, 496 U S. 154, 110 S.Ct. 2316, 110 L.Ed.2d 134
(1990) .



Guard cutters and at Guantanano Bay did not possess any of the
statutory rights they clained under the INA and the Refugee
Convention, or the constitutional rights they cl ai med under the due
process clause of the Fifth Amendnment, and the First Anmendnent.
HRC I, 953 F.2d at 1503, 1511 n. 6 (agreeing with the district
court that the Haitian mgrants had no "correl ative First Amendnent
rights of their own"). Qur decision that the Cuban and Haitian
m grants have no First Amendnent or Fifth Amendnment rights which
they can assert is supported by the Supreme Court's decisions
declining to apply extraterritorially either the Fourth Anmendnent,
United States v. Verdugo- Urquidez, 494 U S. 259, 274-75, 110 S. Ct
1056, 1066, 108 L.Ed.2d 222 (1990) (rejecting Fourth Amendnent
l[imts to search and seizure of property owned by a non-resident
alien conducted in Mexico by United States agents), or the Fifth
Amendnent, Johnson v. Eisentrager, 339 U.S. 763, 784, 70 S.Ct. 936,
947, 94 L.Ed. 1255 (1950) (rejecting claimthat aliens outside the
sovereign territory of the United States are entitled to Fifth
Amendnent rights). Cf. Reid v. Covert, 354 U.S. 1, 77 S.C. 1222,
1 L.Ed.2d 1148 (1957) (plurality opinion) (holding the right to a
jury trial applies to an American citizen abroad being tried by a
United States mlitary court (narrowest holding)). Cearly,
aliens, outside the United States, cannot claimrights to enter or
be paroled into the United States based on the Constitution.
Therefore, any right to equal protection of the |aws, due
process, or rights under the INA or the Refugee Convention now
asserted by the Haitian and Cuban mgrants are not cognizable

Thus, neither group of mgrants could have a "substanti al



i kelihood of success on the nerits" which is a necessary predicate
to the grant of injunctive relief. The district court erred in
granting relief to the individual Cuban and Haitian mgrants.
2. First Amendnent Rights of the Cuban Legal Organizations and HRC
Both the Cuban Legal Organizations and HRC claim a First
Amendnent right to freedom of association wth the mgrants and
free speech such that the government nust provide the |awers
access to clients and any other mgrants who request counsel. In
HRC |1, we held that the two primary First Anmendnment cases
recognizing a First Amendnent right for a lawer to solicit a
client for the purpose of engaging in litigation as a form of
political expression, NAACP v. Button, 371 U S. 415, 83 S. Ct. 328,
9 L.Ed.2d 405 (1963), and In re Prinus, 436 U S. 412, 98 S . C.
1893, 56 L.Ed.2d 417 (1978), "recognize a narrow First Amendnent
right to associate for the purpose of engaging in litigation as a
formof political expression.” HRCI1I, 953 F.2d at 1513 (enphasis
added) . However, we concluded that "[t]his right is predicated
upon the existence of an wunderlying legal claim that may be
asserted by the potential litigant...." 1d. (enphasis added).?*
Nei ther the Cuban nor the Haitian mgrants have any of the

statutory or constitutional rights claimed here which m ght sustain

ZButton and In re Prinus "do not recognize a right of
access to persons properly in governnent custody,” HRC II, 953
F.2d at 1512, which is what the Cuban Legal Organi zations and HRC
have requested. The lawyers' clainms under the First Amendnent do
not require that the governnent assist it in comrunicating with
clients or potential clients in safe haven. |[Id. at 1513.
Al t hough the attorneys argue that they require no financi al
assi stance or transportation fromthe governnment, for the | awers
to neet with their clients, assistance is necessarily required in
provi ding access to the base, neeting areas, acconmodations and
security.



the attorneys' clains to right of association, and "associ ati onal
freedomin no way inplies a right to conpel the CGovernnment to
provi de access to those with whom one w shes to associate.” | d.
Hence, it would not only be inproper, but also "nonsensical," for
us to hold today that attorneys for either mgrant group suddenly
possess "a right of access to the interdicted [mgrants] for the
pur pose of advising themof their legal rights.” Id.

Because under precedent of this circuit, neither the mgrants
nor the |awers nmay assert First Anendnment rights of association
and speech in this context, we need not determ ne whether the
gover nment engaged i n any vi ewpoi nt - based di scrim nation in denying
the Cuban Legal Organizations and HRC access while granting
humani tarian organi zati ons access. Providing humanitarian
organi zati ons access to the mgrants does not, w thout nore, create
a First Amendnment right to that access for those humanitarian
organi zations or for the Cuban Legal Organizations and HRC. If the
First Amendnent does not apply to the mgrants or to the | awers at
Guant anano Bay, the governnent cannot be engaging in inpermssible
Vi ewpoi nt - based discrimnation by restricting association between
the mgrants and counsel. Cf. Perry Educ. Ass'n v. Perry Loca
Educators' Ass'n, 460 U.S. 37, 44, 46, 103 S. Ct. 948, 954, 955, 74
L. Ed. 2d 794 (1983) (holding first that the First Arendnment applied
to teachers' mail boxes in a public school, but that the " "First
Amendnent does not guarantee access to property sinply because it
is owned or controlled by the governnent,' " and that there was no
First Amendnent right to access to the nail boxes (quoting United

States Postal Serv. v. Council of G eenburgh Gvic Ass'ns, 453 U. S.



114, 129, 101 S.Ct. 2676, 2684, 69 L.Ed.2d 517 (1981))).% For the
above reasons, an injunction requiring the governnent to provide
reasonabl e and nmeani ngful access of |egal counsel to the mgrants
in the safe haven, based on First Anendnent rights of the attorneys
is not justified.
3. Disclosure of Haitian Mgrants' ldentities

HRC contends that the governnment's refusal to disclose the
identities of Haitian migrants at Guantananpo Bay violates HRC s
First Amendnent rights to freedom of association and viol ates the
Haitian mgrants' rights to equal protection of the laws and rights
under the INA and international law. The district court, wthout
stating its reasons, ordered that the governnment provide HRC a |i st

of all Haitian mgrants in safe haven. As decided above, the

W recogni ze that the HCC court found that "First
Amendnent [is] applicable to U S. conduct on a mlitary base."
823 F. Supp. at 1040. The court cited Flower v. United States,
407 U.S. 197, 198-99, 92 S. Ct. 1842, 1843-44, 32 L.Ed.2d 653
(1972) (per curiam for this proposition. Fromour reading of
Flower we find it is clearly distinguishable. The mlitary base
in question in Flower was Fort Sam Houston in San Antoni o, Texas;
not Guantananp Bay or an installation in Panama. There, a
civilian (an Anerican citizen) was arrested for distributing
leafl ets on an road within the fort. The Suprene Court found
that the road was essentially a public one as there was "no
sentry post or guard at either entrance or anywhere along the
route,” Flower, 407 U S. at 198, 92 S.C. at 1843 (quoting United
States v. Flower, 452 F.2d 80, 90 (5th Cr.1972) (Sinpson, J.
di ssenting)), and nore than 15,000 cars travelled through the
fort each day via this road. These are facts not renotely
anal ogous to the access policies at Guantanano Bay, Cuba, or
presumably at the installations in Panama. Mreover, the Suprene
Court has recognized the limted nature of its holding in Flower.
See Greer v. Spock, 424 U. S. 828, 835, 96 S.Ct. 1211, 1216, 47
L. Ed. 2d 505 (1976); U.S. v. Albertini, 472 U S. 675, 684-86, 105
S.C. 2897, 2904-05, 86 L.Ed.2d 536 (1985); see also MN.C of
H nesville, Inc. v. U S Dept. of Defense, 791 F.2d 1466, 1473 n.
3 (11th G r.1986). Hence, we are of the opinion that this case
does not stand for the proposition that the First Amendnent
necessarily applies at Arerican mlitary bases |located in foreign
countries.



Haitian mgrants in safe haven cannot claim the rights and
privileges of the statutes enunerated or of the Constitution with
respect to a right to counsel, their repatriation or parole into
the United States. Thus, they cannot succeed on any claimthat
t hey have rights which are being violated by failure to disclose
their identities to HRC. Wiat remains then is a request by HRC
t hat the governnment rel ease information. Such aclaimis typically
made under the Freedom of Information Act; however, no claimhas
been nmade under the Act here. Instead, this <claim is
constitutional in nature. The Suprene Court has held that thereis
"no di scernible basis for a constitutional duty [on the governnent]
to disclose, or for standards governing disclosure of or access to
information.”" Houchins v. KQED, Inc., 438 US 1, 14, 98 S. C.
2588, 2596, 57 L.Ed.2d 553 (1978) (plurality opinion). "This Court
has never intimated a First Amendnent guarantee of access to all
sources of information within governnent control.” 1d. at 9, 98
S.C. at 2593-94. Because there is no authority for us to conpel
di scl osure of the Haitian mgrants' identities, we cannot force the
governnent to provide HRC with access to the list of Haitian
mgrants in safe haven. See id.
I 11. CONCLUSI ON

Wi | e we have determ ned that these mgrants are wi t hout | egal
rights that are cognizable in the courts of the United States, we
observe that they are nonethel ess beneficiaries of the Anerican
tradition of humanitarian concern and conduct. In the context of
the refugees' world of today (e.g., Bosnia and Rwanda) this is

significant. Wiile these mgrants are faced with difficult



condi tions, the denonstrated concern of groups |ike the Cuban Legal
Organi zati ons and HRC and the goodwi || of their mlitary rescuers
and caretakers will hopefully sustain and reassure themin their
guest for a better life.

Nevert hel ess, we cannot contravene the lawof this circuit and
of the Suprenme Court of the United States in order to frane a | egal
answer to what is traditionally and properly a problem to be
addressed by the legislative and executive branches of our
gover nnment . See Perez-Perez, 781 F.2d at 1479. "Al t hough the
human crisis is conpelling, there is no solution to be found in a
judicial renedy."” Sale, --- US at ----, 113 S Q. at 2567
(quoting Haitian Refugee Cr. v. Gacey, 809 F.2d 794, 841
(D.C.Cr.1987) (Edwards, J., concurring)). For the foregoing
reasons, the prelimnary injunctions issued by the district court
and dated October 31, 1994, Novenber 22, 1994, and Novenber 28,
1994, together with our Decenber 19 Order, are hereby DI SSOLVED and
t hese cases are REMANDED to the district court with direction to

dism ss the plaintiffs' clains.



