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PHI LLIPS, Senior Circuit Judge:

Maccaferri Gabions, Inc. (Mccaferri), a material man, sued
general contractor W/I kinson & Jenkins Construction Co., Inc. (W&
J) and its surety, The Ohio Casualty I nsurance Co., for the bal ance
due on materials Maccaferri had supplied on a federal construction
project. The jury found for Maccaferri on three of its clai ns—ene
based on the MIler Act, 40 U S.C 88 270a-270d (1986), one on a
third-party beneficiary theory, and one on prom ssory estoppel —and
the district court then denied W& J and Ohio Casualty's notions
for judgnent as a matter of | aw on each of these claims. W& J and
Ohi o Casualty now appeal the denial of these notions, as well as

the district court's award of prejudgnment interest on each of
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Maccaferri's successful clains. Maccaferri al so cross-appeal s,
seeking an increase in the interest awmard. W conclude that the
| oner court erred in denying each of W& J's and Chio Casualty's
appeal ed Rul e 50(a) notions, and we therefore reverse and remand
with directions to enter judgnent for W& J and Ohio Casualty on
all the cl ains.

l.

Thi s di spute ari ses out of a shoreline erosion-control project
undertaken by the Arnmy Corps of Engineers at Lake Gkeechobee,
Fl ori da. In 1986, W & J bid for and was awarded the general
contract for Section 5 of the project, which involved two |arge
areas on the lake's south shoreline as well as a small test
section. Chio Casualty issued paynent and performance bonds for
the project.

W & J sub-contracted with Maccaferri after it received the
general contract. Maccaferri manufactures gabions, which are
stone-filled wire nmesh baskets used in erosion control and ot her
earth-retention projects. The general contract required W& J to
use gabions to conplete a test section of the project, and it
installed Maccaferri's gabions in that section. Maccaferri was
paid in full for those materials; no clains arise out of that
transacti on.

In early 1987, Maccaferri agai n approached W& J regardi ng the
remai ning work on the project. Maccaferri suggested that W& J
subcontract sonme of that work to More & Atis (M & A, a
contractor with whom Maccaferri previously had dealt. Maccaferri

further offered to supply M & A with reduced-price gabions, which



it could use to conplete the rest of the project. Maccaferri
clainms that, at a neeting in Tanpa attended by representatives of
all three parties, both W& J and M & A agreed to use its gabions
for all the remaining work; W & J denies ever nmaking such a
prom se.

What ever happened, W& J did contract wth M& Ato do work on
the project. Section 3 of their subcontract required W& J to nake
nonthly progress paynents to M & A but specified that those
paynents woul d not be due until five days after the Corps had paid
W& J for that nonth's work. M & A al so delivered performance and
paynent bonds to W& J; the sureties on those bonds were Janes
Sugg and Ruben Ham  Another contractor, Dynateria, Inc., who had
| ocat ed these individual sureties, entered into separate contracts
by which it, in turn, agreed to indemify them

In April of 1987, M & A ordered $574, 304.64 worth of gabi ons
from Maccaferri. Maccaferri agreed to supply the gabions,
intending to deliver them in installnments. In anticipation of
performance, Maccaferri procured and stored the high-strength wire
needed to nmake the nmesh Dbaskets, and it further began
re-engineering its production line to produce the extra-large
gabi ons needed for the project.

Because of the | arge size of this order and because Maccaferri
was unsure of M & A s creditworthiness, Maccaferri approached W&
J and asked it to directly guarantee M& A's paynents on the order.
W& J refused this request. But, to accommodate Maccaferri, W& J
and M& A did eventually nodify their subcontract to "all ow paynent

by [W& J] for materials delivered to and provided on the Project



by Maccaferri ... by bank checks payable to [M & A s escrow agent ]
Edward W Bowen, Jr. and Maccaferri ... and to be distributed to
Maccaferri."

Reassured by this arrangenent, Maccaferri delivered on June 2
what was supposed to be the first of several shipnments of gabions,
for which it billed M& A $132,226.16. Wwen M& A notified it of
this charge, W& J included a portion of this fee in its June
expense estimate, which it forwarded to the Corps. Al though nost
of the gabions had not yet been incorporated into the project so
that the Corps was not contractually bound to pay W& J for their
inclusion, the Corps, inits discretion, paid W& J $74, 722 of the
total billed to M& A for the gabions. W& J, in turn, issued a
joint check for the sane anmobunt made out to Maccaferri and Bowen.
W& J mailed the check to Bowen, who endorsed and forwarded it to
Maccaferri .

Under the ternms of its agreenent with Maccaferri, M & A was
supposed to pay for any gabions delivered to the sitewthinthirty
days of their delivery. Because it still had not received ful
paynment for its June 2 delivery by July 24, Maccaferri sent M& A
a collection letter requesting full paynment of the bal ance due on
its account; it also sent a copy of that letter to W& J.

By m d-August it becane apparent that M & A was in serious
trouble, and, after M& Afailed to neet its August payroll, W& J
declared themto be in default and asked their surety, Dynateri a,
to step-in and conplete M& A's work. During the sane nonth, W&
J prepared its July expense estimate, in which it included the

bal ance due on t he delivered gabi ons. But the Corps representative



with whom W& J discussed this expense said that the Corps would
make no nore paynments for gabions that had not yet Dbeen
incorporated into the project wuntil it received notice that
Maccaferri had been paid for them
In Cctober, Dynateria and W& J entered into a new subcontract
under which Dynateria would take over M & A's contractual
obl i gati ons. The W & J/Dynateria subcontract contained the
fol |l ow ng | anguage:
The Contractor [W & J] agrees to pay the Subcontractor
[Dynateria] for the performance of this Subcontract .
subject to paynents previously made to [M& Al for work under
its Subcontract, and further subject to reinbursenent to
Contractor for |abor costs advanced [M & A] ..., and paynent
to Maccaferri Gabions, Inc. in the sum of $57,226.00 for
mat eri als delivered and provided on the project for [M& A].
In January of 1988, Dynateria prom sed Miccaferri that it
woul d pay the remai ni ng bal ance due and conplete the project using
only gabions. Unfortunately, Dynateria did neither, and it
formally defaulted in Cctober of 1988. W& J then conpleted the
project itself wusing rip-rap instead of gabions. Meanwhi | e,
Maccaferri was never paid the balance due on its June, 1987
shipnment, nor were a large portion of those gabions ever
incorporated into the project. As a result, the Corps never paid
W& J for those stored gabions.*’
Maccaferri began this suit in June of 1988. During the

foll owi ng eight nonths, Maccaferri tw ce anmended its conplaint to

add various clainms and defendants. By February of 1989, it had

I'n fact, the Corps eventual |y back-charged W& J for about
$33,000 of the $74,722 it had advanced in July of 1987, because
many of the gabions for which this advance had paid were never
used in the project.



included W & J, Chio Casualty, Dynateria, M & A, and certain
i ndi vidual sureties as defendants. Agai nst all defendants,
Maccaferri alleged breach of contract, promssory estoppel,
negligence and gross negligence, conversion, and Mller Act
claims.?

In July of 1989, WMaccaferri noved for a prelimnary
i njunction, asking that W& J be forbidden to conplete the project
wi t hout using gabions. The prelimnary injunction was denied.
After the injunction hearing, Mccaferri filed its third anmended
conplaint, and in the nonths that followd, the parties filed
numer ous sunmary judgnment notions. Eventual |y, Maccaferri, by
vari ous neans, obtained judgnents against M & A Dynateria, and
sonme individual sureties.

When the snoke had cl eared, Maccaferri went to trial against
only W & J on the clains of breach of contract, prom ssory
estoppel, conversion, and the MIller Act claimen which Chio
Casualty al so remained a defendant. The jury found for W& J on
t he conversion and direct breach of contract clains, but found for
Maccaferri on its third-party beneficiary breach of contract,
prom ssory estoppel, and MIler Act clains, and awarded damages as
follows: $57,226.16 for the MIler Act claim $57,226.16 for the
third-party beneficiary claim and $45,800.00 for the prom ssory

estoppel claim? The district court also awarded sinple

Maccaferri further alleged breach of suretyship contract
agai nst the sureties.

®Al t hough the parties do not discuss this point, we assune
that the identical awards for the third-party beneficiary and
MIller Act clains were intended to cover the sane | oss—anely the
uncol | ect ed bal ance due on the June 2 delivery—and that



prej udgnent interest of 5.49% which, it concluded, began accruing
on July 2, 1987. Thus the district court awarded $48,878.98
interest on both the MIller Act and third-party beneficiary clains,
and $39,119.47 interest on the prom ssory estoppel claim

These appeals followed, with W & J and OChio Casualty
chal | engi ng the judgnents agai nst thenf and Maccaferri chal |l engi ng
the district court's failure to award conpound interest on those
j udgnent s.

.

W& J first argues that the district court erredinfailingto
grant its notion for judgnent as a matter of |aw and thereby
dism ss Maccaferri's Mller Act claim Specifically, W & J
contends that because Maccaferri failed to provide it wth
appropriate notice of its claim for paynment within the Act's
ni nety-day period, see 40 U S.C. 8§ 270b(a), the district court
shoul d have directed judgnment agai nst Maccaferri onthis claim W
agree that W& J never was appropriately notified of Maccaferri's
claim accordingly, we reverse.

In review ng denials of notions for judgnent as a matter of
law, we apply the same standard applied by the district court,
asking whether "the facts and inferences point so strongly and
overwhel mngly in favor of one party that a reasonable jury could

not arrive at a contrary verdict." Johns v. Jarrard, 927 F.2d 551,

Maccaferri could only have recovered this anmount once.

‘Because Chio Casualty's liability is entirely contingent on
W& J's, it makes no i ndependent argunents. Thus our discussion
will deal only with W& J's argunents and the determ native
question of its liability.



557 (11th G r.1991). In applying that standard we view all the
evidence in the Iight nost favorable to Maccaferri as non-novant.
We conclude that wunder that standard, the evidence was
insufficient to establish that Maccaferri satisfied the MIller
Act's notice requirenent. Under the MIler Act, material men on
government construction projects who have no direct contractua
relation with the general contractor nust, in order to establish a
right of action agai nst the general contractor's paynment bond, give
t he general contractor sufficient witten notice of their clains
wi thin ninety days of the | ast day on which they supplied materi al
for the project. § 270b(a).°
Al t hough courts have been sonewhat |enient about enforcing
the Act's requirenents concerning the method by which such notice
is given, e.g. Fleisher Engineering & Construction Co. v. United
States ex rel. Hallenbeck, 311 U S. 15, 18-19, 61 S.C. 81, 83, 85
L.Ed. 12 (1940) (notice sufficient though not sent, as Act
requires, viaregistered mail), they have interpreted nore rigidly
the Act's requirenents for the contents of that notice: "[I]t is
crucial that the notice state a claimdirectly agai nst the general

contractor, that the claim be stated with sonme specificity of

°In rel evant part, 8§ 270b provides:

[ Al ny person having direct contractual relationship
with a subcontractor but no contractual relationship

: with the [general] contractor ... shall have a
right of action upon the [general contractor's] paynent
bond upon giving witten notice to said [general]
contractor within ninety days fromthe date on which
such person ... supplied the last of the material for
whi ch such claimis made, stating with substanti al
accuracy the amount clainmed and the nanme of the party
to whomthe material was furnished.



amount due, and that the claimspecify the subcontractor allegedly
in arrears.” United States ex rel. Jinks Lunber Co. v. Federa
Ins. Co., 452 F.2d 485, 488 (5th G r.1971). Put another way,

[T]he witten notice and acconpanying oral statenments mnust

inform the general contractor, expressly or inpliedly, that

the supplier is |l ooking to the general contractor for paynent
so that "it plainly appears that the nature and state of the

i ndebt edness was brought hone to the general contractor."”
United States ex rel. Kinlau Sheet Metal Wrks v. Geat Am Ins.
Co., 537 F.2d 222, 223 (5th G r.1976) (quoting Houston Fire & Cas.
Ins. Co. v. United States ex rel. Trane Co., 217 F.2d 727, 730 (5th
Cir.1954)). This strictness as to the contents of the notice is
driven by the purpose of the notice requirenent itself, whichis to
protect the general contractor by fixing a date beyond which,
absent notice, it will not be liable for the subcontractor's debts.
ld. at 223-24 n. 1.

Here, the parties do not dispute the underlying facts; but
they disagree as to whether Maccaferri's actions within the
statutory period constitute adequate notice under the Act. The
parties agree that Maccaferri |ast supplied gabions to M & A on
June 9, 1987. Accordingly, it had until Septenmber 7 to notify W&
J of its claim

Maccaferri points to several occurrences during the statutory
peri od and cl ains that each one, and all of themby their conbi ned
force, put W& J on notice of its claim Maccaferri first argues
that its June 24 collection letter to M & A a copy of which it
sent to W& J, satisfied the notice requirement. The letter was

addressed to M & A and was to the point:

Qur idea of a good collection letter is that it should be
brief, friendly, and successful. This letter is brief,



friendly, and it's [sic] success depends on you. The anount
past due is $132,226.16. Thank you.

We conclude that sending a copy of this letter to W & J was
insufficient under 8§ 270b(a) to inform W& J that Maccaferri was
asserting a claimdirectly against it. Kinlau is instructive on
this point. In that case, a supplier mailed the general contractor
mont hly statenments showi ng the anount the subcontractor owed it.
It also eventually mailed the general contractor a copy of a
collection letter it had sent to the subcontractor. The district
court held that neither the nonthly statenents nor the copied
collection letter constituted sufficient notice to the general
contractor wunder § 270b(a) and on appeal, the Fifth Crcuit
specifically affirmed this determ nation. Kinlau, 537 F.2d at 224.

Here, as in Kinlau, a collection letter addressed to the
subcontractor, M & A, though copied to general contractor W& J,
did not notify W& J that Maccaferri was |looking to it for paynent
of M& A's debt. Accordingly, the copied collection letter was
legally insufficient to satisfy the Act's notice requirenent. See
id.

Maccaferri next clains that the joint-check arrangenent
between W & J and M & A also constituted sufficient statutory
notice to W & J. Specifically, Maccaferri clainms that three
di fferent aspects of this arrangenent —separatel y and
toget her—satisfy the notice requirenent. First, it suggests that
the existence of the agreement itself put W& J on notice that
Maccaferri would be looking to it for its paynents. Second,
Maccaferri clains that W& J's and M & A s nodification of their

subcontract to permt the joint checks put W& J on notice. Third,



Maccaferri suggests that actual paynent via joint check constituted
noti ce.

These argunents are nmeritless. First, as several courts have
specifically held, a joint-check arrangenent between a general
contractor and its subcontractor does not by nature constitute
MIller Act notice to the general that an unpaid materialman is
maki ng a specific claim for paynent. United States ex rel. San
Joaquin Blocklite v. Lloyd E. Tull, Inc., 770 F.2d 862, 865 n. 4
(9th Cir.1985); Bowden v. United States ex rel. Mlloy, 239 F. 2d
572, 577 (9th Cir.1956); United States ex rel. Brothers Builders
Supply v. dd Wrld Artisans, 702 F. Supp. 1561, 1567 (N. D. Ga. 1988);
United States ex rel. Fordham v. P.W Parker, Inc., 504 F.Supp
1066, 1070 n. 3 (D.Ml.1980).° Accordingly, W& J's and M & A's
nodi fication of their own subcontract to reflect the joint-check
agreenent nust also fail to supply the requisite notice.
Furthernore, the actual issuance of joint checks does not provide

any nore notice than the joint-check arrangenent itself. See

®n United States ex rel. Light & Power Utilities Corp. v.
Liles Construction Co., 440 F.2d 474 (5th Cr.1971), the court
flirted with the joint-check question presented here in hol ding
that a joint-check arrangenent does not create a direct contract
bet ween the general and the materialman. This is significant,
because, under the Act, the existence of a direct contractual
rel ati onshi p obviates any need for notice. Al though Liles
certainly offers inplicit support for the idea that a joint-check
arrangenment does not constitute notice—etherw se, it would not
matter whether it created a direct contractual relationship or
not —+t does not specifically address the notice requirenent. See
also United States ex rel. State Electric Supply v. Hessel den
Constr. Co., 404 F.2d 774 (10th G r.1968) (neither joint-check
arrangenment itself nor the issuing of joint checks establishes
direct contract relationship between the general and the
mat eri al man; no di scussion of notice). Here, neither party
contends that the joint-check arrangenent created a direct
contractual relationship between W& J and Maccaferri



Bowden, 239 F.2d 572 (no notice despite issuance of joint checks).
Thus, no aspect of the joint-check arrangenent provided W& J with
the required notice of Maccaferri's claim

The final event that Maccaferri suggests could constitute
MIller Act notice is W& J's preparation of its nonthly paynent
estimate for July of 1987, in which it took account of the
del i vered gabi ons. Maccaferri contends that W& J's preparation of
this estimte sonmehow suggests it had MIler Act notice of its
claims. W disagree, and conclude, as did the Eighth Crcuit in
United States ex rel. Anerican Radiator & Standard Sanitary Corp.
v. Northwestern Engi neering Co., 122 F.2d 600, 603 (8th Cr.1941),
that a supplier's submssion of invoices that ultimtely were
incorporated into the general's paynent estimate do not, w thout
nore, constitute notice under 8 270b(a). Because a general's nere
awareness of a materialman's outstanding charges against its
subcontractor does not automatically notify the general that the
materialman is looking to it for payment, we believe the Eighth
Crcuit's position is sound. Accordingly, we conclude that W& J's
use of Maccaferri's invoices in conpiling its paynment estinmate did
not sonmehow amount to notice of its clainms under § 270b(a).

Fi nal |y, Maccaferri urges that the "confluence of
ci rcunst ances” present here—the collection letter, the joint check
arrangenment and paynent, and the paynent estimate—al | conbine to at
| east raise a jury question as to whether W& J received proper
noti ce. We di sagree. VWhat is missing here is exactly what 8§
270b(a) was neant to provide: a clear indication from the

materialman that it expects the general contractor to pay the



bal ance due on the subcontractor's debt. See Jinks Lunber, 452
F.2d at 488 (prescribing content of § 270b(a) notice).
Accordingly, we conclude that there is no evidence from which a
rational jury could have concluded that Maccaferri satisfied the
MIller Act's notice requirenent, see Fed.R Cv.P. 50(a). The
district court therefore erred in not granting W& J's notion for
judgnment as a matter of law as to Maccaferri's MIller Act claim
[l

W& J next argues that the district court erred in failing to
grant its Rule 50(a) notion as to Maccaferri's claimthat it was a
third-party beneficiary of W& J's subcontracts with M & A and
Dynateria. Because we conclude that, as a matter of Florida | aw,
Maccaferri could not recover as a third-party beneficiary of either
contract, we agree with W& J and, accordingly, reverse as to that
claim

As explained above, Maccaferri's third-party beneficiary
clainms were based on two of W& J's subcontracts, those with M& A
and Dynateria. W w Il exam ne these separately.

A

W ook first at the W& J subcontract with M & A, which
requires that we consider both the original subcontract and the
j oi nt-check agreenment by which the parties partially nodified the
original. Maccaferri argues that by virtue of the nodification, W
& J assumed M & A's duty to pay Maccaferri directly for all
materials it delivered to the job site. But W& J argues that,
when read together, the two docunents nerely constitute a standard

j oi nt-check agreenent, whereby the parties allowed W& J to pay



that portion of M & A's charges attributable to Maccaferri's
gabions via a joint check made out to both Maccaferri and M& A's
escrow agent, Bowen.

We approach this question by looking first to basic rules of
contract construction. Under Florida | aw, as generally, where the
| anguage of an agreenent is unanbi guous, the |egal effect of that
| anguage is a question of |aw and, as such, may be decl ared by the
court. Smth v. State Farm Mutual Autonobile Ins. Co., 231 So.2d
193, 194 (Fla.1970); Okin Exterm Co. v. F.T.C., 849 F.2d 1354,
1360 (11th G r.1988). But, where a contract is reasonably
susceptible to nore than one interpretation, it is ambiguous and
its meaning is a question for the jury. Hof f man v. Terry, 397
So.2d 1184 (Fla.Dist.Ct. App.1981); Thunderbird Ltd. v. First Fed.
Sav. & Loan Ass'n, 908 F.2d 787, 790 (11th Cir. 1990); Fabri ca
Italiana Lavorazi one Materie Organiche v. Kaiser Al um num & Chem
Corp., 684 F.2d 776, 780 (11th Cr.1982). The initial question
whet her a contract is or is not anmbiguous is itself one of |aw
O kin, 849 F.2d at 1360; see 10A Charles A. Wight et al., Federal
Practice & Procedure 8 2730.1 at 279 (1983) (stating rule in
context of sunmary judgnent). Here, we conclude that on the matter
at issue, the relevant docunents are, as a mtter of |aw,
unanbi guous, hence shoul d have been, and may now be interpreted as
a matter of |aw

Section 3 of the original W& J/M & A subcontract defined
those parties' relationship with respect to W& J's paynents on t he
subcontract. It provided, inter alia, for W& J to nmake nonthly

progress paynents to M & A during the course of its performance.



But it expressly limted W& J's paynent duties as foll ows:
Such [ progress] paynents shall not becone due to [M& A] until
5 days after [W& J] receives paynent for such work fromthe
Owmer. If [W& J] receives paynent fromthe Owmer for |ess
than the full value of materials delivered to the site but not
yet incorporated into the work, the anmount due to [M & A] on
account of such materials delivered to the site shall be
proportionately reduced.
Later, W& J and M& A partially nodified this agreenent "to all ow
paynment by [W& J] for materials delivered to and provided on the
Project by Maccaferri™ by joint checks payable to Maccaferri and M
& A's escrow agent, Bowen. The joint-check nodification
i ncorporated by reference the original subcontract; thus, we nust
construe the two docunents together, giving effect, where possi bl e,
to all their provisions. See Guaranty Fin. Servs. v. Ryan, 928
F.2d 994, 999-1000 (11th G r.1991) (" "An interpretation that gives
a reasonabl e neaning to all parts of the contract will be preferred
to one that | eaves portions neaningless' ") (quoting United States
v. Johnson Controls, Inc., 713 F.2d 1541, 1555 (Fed.Cir.1983)).
In determ ning whether these docunments, read together, are
anbi guous, we first ask whether they are "reasonably suscepti bl e”
to Maccaferri's suggested readi ng—that by them W& J undert ook an
i ndependent obligationto pay it directly for materials it supplied
to M& A W conclude that the documents cannot support such a
readi ng for several reasons. First, Maccaferri's reading conflicts
wi t h ot her contract provisions that establish the parties' relative
duti es. Under Section 11(c) of the min subcontract, M & A
expressly "obligates” itself "[t]o pay for all materials furnished

under this subcontract.” Simlarly, Section 12 provides that

M& A



shall furnish to [W& J] releases of bond rights and lien

rights by persons who have furnished ... material ... in the

performance of this Subcontract, it being agreed that paynent

of noney otherwi se due [M & A] need not be made by [W & J]

until such rel eases are furnished.

Thus the main subcontract clearly requires M& A, not W& J, to pay
mat eri al mren such as Maccaferri, even allowng W& J to wthhold
paynent from M & A if it has not secured releases from those
mat eri al men. Thus reading the joint check agreenment as Maccaferr
suggests woul d create a conflict between that agreenment and these
sections of the contract; such a reading is strongly disfavored,
see Q@uaranty Financial, 928 F.2d at 1000 (" "nor should any
provi sion be construed as being in conflict with another unless no
ot her reasonable interpretation is possible" ") (quoting Johnson
Controls, 713 F.2d at 1555).

Maccaferri's reading would further alter W& J's obligations
under its subcontract with M & A by erasing, though only wth
respect to Maccaferri, inportant limts on those obligations.
Specifically, under Section 3, which defines W & J's paynent
obl i gati ons under the subcontract, W& J is only obligated to make
progress paynents or final paynments to M & A after it has itself
recei ved the appropriate paynent fromthe Corps. But Mccaferri's
suggested interpretation would read this limtation out of the
nodi fied contract, at least with respect to itself, requiring W&
J to pay for it directly for materials whether or not the Corps
al ready has paid W& J for them

Final ly, although the parties could have used the joint-check
arrangenent specifically to supersede conflicting provisions of the

subcontract, the text of the joint-check agreenment contains no



| anguage effecting such a change. Most critically, the joint-check
| anguage itself is non-mandatory; it does not say, for exanple, "W
& J shall hereafter assume M& A's duty to pay all noney owing to
Maccaferri for its deliveries to the project, all other provisions
of the Subcontract notw thstanding." It says rather that the
parties "agree to allow," not require, W& J to pay by joint check
for Maccaferri's charges. This is hardly |anguage that signals a
t hor oughgoi ng change in the parties' duties. Accordingly, we
conclude that these agreenents do not support Maccaferri's
suggested reading. W further conclude that the only reasonabl e
readi ng of these docunents, one which gives effect to all their
terms, is as follows: As W& J's duty to pay M & A accrued under
t he subcontract—+.e., as it received the appropriate paynents from
the governnment—+t could pay for that portion of M & As fee
attributable to Maccaferri's materials by joint check nade out to
Maccaferri and Bowen. '’

Havi ng determ ned the nmeaning of the contract |anguage in
guestion, we nust now determ ne whether that |anguage creates in
Maccaferri any presently-enforceable third-party rights against W

& J. We conclude that it does not.

‘W& note that the parties acted on this agreement as it
applied to charges due in June of 1987. |In that nonth W& J
presented to the governnment its paynent estinmate, which requested
paynment for M & A's charges, $74,947.98 of which was attributable
to gabions Maccaferri had delivered to the site. The governnent
paid this request in full, and after receiving this paynent, W&
J issued a check payable to Bowen and Maccaferri for this anmount.
Bowen endorsed the check and forwarded it to Maccaferri. Thus,
as W& J's duty to pay M & A was activated by its own receipt of
funds fromthe governnent, W& J—as all owed by the joint-check
arrangenment —pai d a portion of those funds by joint check, the
proceeds of which ultimately were distributed to Maccaferri.



Under Florida law, a third party may enforce an agreenent
between others only if it is an intended beneficiary, not an
i nci dental beneficiary, of that agreenent. Metropolitan Life Ins.
Co. v. McCarson, 467 So.2d 277, 279 (Fla.1985). Furthernore, "[a]
party is an intended beneficiary only if the parties to the
contract clearly express, or the contract itself expresses, an
intent to primarily and directly benefit the third party.” Caretta
Trucking, Inc. v. Cheoy Lee Shipyards, Ltd., 647 So.2d 1028, 1031
(Fla.Dist.Ct. App.1994). There can be no doubt that this agreenent
did bestow some benefit on Mccaferri; by agreeing to allow
paynents in the formof joint checks, the parties gave Maccaferri
greater assurance that it would actually recei ve whatever funds W
& J gave M & A to pay for Maccaferri's materials. Although it is
uncl ear whether this benefit was "primary" or "direct" enough under
Florida |aw to nmake Maccaferri a true third-party beneficiary of
this contract, we assune—enly arguendo—that the agreenent did
create a third-party beneficiary arrangenent.

But as a third-party beneficiary of the W & J/ M & A
subcontract, Maccaferri's rights against W& J not only sprang from
that agreenent, but also were limted by its terns. To that
effect, Florida has announced the followng rule: "It is clear
that a third-party beneficiary's right to enforce a contract cannot
"rise higher than the rights of the contracting party through whom
he clainms.' " Maryland Casualty Co. v. Departnent of Gen. Servs.,
489 So. 2d 54, 57 (Fla.Di st.C.App.1986) (quoting Crabtree v. Aetna
Casualty & Surety Co., 438 So.2d 102, 105 (Fla.Dist.Ct. App. 1983));
see al so 11 Fla.Jur.2d Contracts § 153, at 462 (1981) (stating this



general rule).

Based on this rule, W& J argued at trial and again on appeal
t hat Maccaferri could not, as a matter of |aw, recover against it
as a third party beneficiary. It points out that, as explained
above, M& A's right to receive progress paynents for a period did
not accrue until after the governnment paid W& J the noney due for
that period. Furthernore, the undisputed testinony at trial was
that, after paying W& J's June estinmate, the governnent nmade no
more payments attributable to Maccaferri's gabions.® In fact, the
governnent eventually back-charged W & J $33,000 for gabions
i ncluded in the June paynent that never were incorporated into the
project. Thus, because the governnent never paid W& J for the
bal ance of the delivered gabions, W & J's duty to pay for
t hem-hence M & A's corresponding right to be paid for them-never
matured. As a result, Mccaferri's own right to look to W& J for

paynent, which could be no greater than M & A's, see Maryl and

'When W& J prepared its July paynent estimate, it
originally requested paynent for the balance due Maccaferri.
According to the trial testinony of W& J's co-owner, WIIliam
W ki nson, when W& J spoke with a Corps representative regarding
whet her the Corps woul d pay for these gabions, which were on site
but had not been incorporated into the project, the
representative explained that the Corps would make no nore
paynments for such materials without first receiving proof that
Maccaferri already had been paid for them

It appears that the Corps was concerned about rel easing
any nore funds for stored materials w thout being certain
that those materials would in fact be used in the project.
The Corps seens to have reasoned that if soneone perform ng
the job had itself paid for the materials, it would be nuch
nore likely to actually use themon the job. At any rate,
because neither M & A nor Dynateria ever paid Maccaferri for
these materials, WIkinson explained, W& J never received a
paynment notice that it could forward to the Corps. As a
result, the Corps never released funds to cover the gabions
t hat had been delivered, but not install ed.



Casualty Co., 489 So.2d at 57, also never matured.

We agree with this analysis. Thus, to the extent that the W
& J/M& A subcontract, including the joint-check agreenent, created
any third-party rights in Mccaferri, the limts those very
agreenents placed onits rights prohibit Maccaferri fromrecovering
against W& J the unpaid bal ance due on the gabions it delivered.

B.

The other contract from which Maccaferri mght have gai ned
third-party rights is the subcontract between W& J and Dynateri a.
We concl ude that this contract gave Maccaferri no rights against W
& J.

Wen M & A defaulted on its subcontract, W& J called on its
performance surety, Dynateria, to assune M& A's obligations. W&
J and Dynateria then entered into a witten subcontract, under
whi ch Dynateria essentially agreed to pick up where M& Aleft off.
W& J for its part promsed to pay Dynateria for its work, but it
expressly conditioned its paynent obligations as foll ows:

[W& J] agrees to pay [Dynateria] for the performance of this

Subcontract ... subject to paynents previously nmade to [M& A]

for work under its Subcontract ..., and further subject to

rei mbursenent to [W& J] for |abor costs advanced to [M & A]

in the sumof $13,150.00, and paynent to Maccaferri Gabi ons,

Inc. in the sumof $57,226.00 for materials delivered to and

provi ded on the project for [M& A].

The parties, of course, disagree as to the nmeaning of this
| anguage. According to Maccaferri, the agreenent antici pates that
W& J itself will pay M & A's debt to Maccaferri, and Dynateria
will thereafter reinburse W& J for that paynent. W& J, on the

other hand, reads it as requiring Dynateria to discharge M & A's

unfulfilled duties, including its duty to rei nburse W& J for noney



previ ously advanced to M& A, and its duty to pay the bal ance due
on Maccaferri's account. Again, we find that the docunment is
unanbi guous and will not reasonably support Maccaferri's proposed
readi ng. See Smith, 231 So.2d at 194. Thus, we may, and do
declare its neaning as a matter of law. See id.; Okin, 848 F.2d
at 1360. Again, we are mndful of the need to give effect to the
entire agreenent and to avoid an interpretation that creates an
unnecessary conflict between its ternms. See Cuaranty Financi al
928 F.2d at 1000.

We read the agreenent as expressly conditioning W& J's duty
to pay Dynateria on the latter's assunption of M& A's duties. To
that effect, it reduces the anmount that will be due Dynateria by
amounts already paid to M & A and further conditions paynent on
Dynateria's performance of two specific tasks: (1) reinbursenent
of funds W& J advanced to M & A, and (2) paynment of the bal ance
due to Maccaferri on its materials contract wwith M& A Both of
t hese are actions that, had M & A not defaulted, would have been
due fromit, but are now expected from its performance surety,
Dynateri a.

The factual background from which the agreenent arose, as
expressed by its own preface, confirnms our understanding that
Dynateria was taking over M& A's duties, including its duty to pay
Maccaferri . The agreenent recites the fact that M & A was
originally hired as the subcontractor, that it took out a
performance bond covering its work, that it defaulted on the
contract, and that Dynateria now wi shes to subcontract with W& J

for performance under the sanme prine contract under which M & A



began its work. Furthernore, Section 11(c) of the new subcontract,
like the identical one inthe W& J/M& A subcontract, specifically
requires Dynateria to "pay for all materials furnished ... under
this Subcontract”; such materials would, of course, include
Maccaferri's gabi ons.

Accordingly, it is clear under the plain |anguage of the
subcontract that Dynateria, who was M & A's surety, intended to
take over M & A's duties under that subcontract; one of those
duties, as specified in the agreenent, was to pay the bal ance due
Maccaferri. As a result the only promise in this agreenent that
could have given rise to third-party rights in Maccaferri canme not
fromW& J, but fromDynateria. Thus, assunming it had such rights,
the only party against whom Maccaferri could enforce them is
Dynateri a.

Maccaferri, of course, suggests a different reading of the
agreenent . Maccaferri reads Section 3 of the agreenment as
conditioning W& J's paynent duties on Dynateria's rei nbursenent of
W& J for (1) costs W& J has advanced to M & A—which is consi stent
wi th our own readi ng—and (2) W& J's own paynent to Maccaferri for
the delivered materials. Thus, Maccaferri's readi ng suggests that
W& J has itself assumed M & A's duty to pay Maccaferri, and wll
not pay Dynateria until it reinburses W& J for those materials
paynment s. Such a reading, while not grammatically inpossible,
ri sks invalidating the agreenent as a whole and conflicts with the
ot her contract provisions nmentioned above.

First, Maccaferri's reading would possibly invalidate the

contract by rendering W& J's paynent promse illusory. Reading



the |anguage as nmaking W & J's paynent duties "subject to
[Dynateria's] reinbursement for" W & J's future paynent of
Maccaferri's fees would nake W& J's own paynent of Maccaferri a
condition precedent toits duty to pay Dynateria. Put differently,
if W& J never paid Maccaferri—which it had no independent | egal
obligation to do—+then Dynateria could never reinburse W& J for
t hat paynent, thus never triggering W& J's duty to pay Dynateria
for its work. Such a "promise" by W& J, to pay Dynateria under
conditions it alone controls, would be illusory and would not
constitute consideration for Dynateria's counter-promse to
perform See Pan- Am Tobacco Corp. v. Department of Corrections,
471 So.2d 4, 5 (Fla.1984) (contract is illusory and unenforceable
"[w] here one party retains for itself the option of fulfilling or
declining to fulfill its obligations wunder the contract");
Restatenent (Second) of Contracts 88 77, 2 cnmt. e (promse
condi tioned on non-nmandat ory performance of prom sor hinmself is not
consi deration).

In other words, such an interpretation would destroy the
nmutual ity of obligation under the contract. Under Florida |law, as
generally, a contract clause should not be interpreted in such a
way as to destroy nutuality of obligation and, thereby, invalidate
the contract. See Anerican Medical Int'l v. Scheller, 462 So.2d 1,
8 (Fla.Dist.Ct.App.1984) (refusing to adopt interpretation of
contract that would render it void for lack of nutuality). | f
instead, the language is read-as we conclude it nust be-as
requiring Dynateria itself to pay Maccaferri in order to trigger W

& J's paynment duty, then W& J cannot control the occurrence of a



condition precedent to accrual of its paynent duty, thus making the
parties' prom ses nutual and non-illusory.

We also note that finding in this subcontract an undertaking
by W& J itself to pay Maccaferri would be inconsistent with the
duties of the parties specified elsewhere in the contract. As
menti oned above, Section 11(c) of the subcontract requires
Dynateria, not W& J, to pay all material nen; furthernore, Section
12 requires Dynateria to deliver its work to W& J "free from al
cl ai ms, encunbrances, or liens,” including those fromnmaterial nen.
Thus because the contract otherw se requires Dynateria to pay al
mat eri al men, it would be strange for W& J itself to undertake such
a duty to one of Dynateria's primary material nen, especially in the
rather indirect way Maccaferri argues it did.

Accordingly, we conclude that the only legally supportable
readi ng of Section 3 of the subcontract, in light of the entire
agreenent, is that it obligated Dynateria, not W& J, to pay the
bal ance due Maccaferri under its materials contract wwith M & A
Thus Maccaferri could not, as a possible third-party beneficiary of
Dynateria's prom se, enforce that prom se against W& J.

Because Maccaferri also cannot recover against W& J as an
i ntended beneficiary of the W& J/M & A subcontract, we concl ude
that it was error to deny W& J's notion for judgnment as a matter
of law on Maccaferri's third-party beneficiary clains.

I V.
W& J next clains that the district court erredinfailingto
grant its Rule 50(a) notion with respect to Maccaferri's prom ssory

estoppel claim Specifically, it contends that, because Maccaferri



i ntroduced no evidence that W& J ever promsed to conplete the
Lake Okeechobee project using only gabions, Maccaferri cannot now
claimthat it relied on such a non-existent prom se in incurring
costs necessary to produce a large nunber of gabions for the
project. W agree with W& J that Maccaferri presented no evi dence
of such a prom se by W& J itself, hence conclude that the district
court erred in denying W& J's notion for judgnent as a matter of
 aw on that claim

Florida has adopted the famliar formulation of the
prom ssory estoppel rule stated in Section 90(1) of the Restatenent
(Second) of Contracts:

A promse which the promsor should reasonably expect to

i nduce action or forbearance on the part of the prom see or a

third person and whi ch does i nduce such action or forbearance

is binding if injustice can be avoided only by enforcing the

prom se
See WR Gace & Co. v. Ceodata Servs., Inc., 547 So.2d 919, 924
(Fla.1989) (quoting 8§ 90(1)). It is axiomatic that a plaintiff
cannot recover for reasonable, detrinental reliance on a prom se
wi thout proving that the defendant made the prom se. See id.
(denying prom ssory estoppel claim for failure to sufficiently
prove exi stence of pron se).

We have exam ned each itemin the record to which Maccaferr
points as evidence of a promse by W& J to conplete the entire
project using gabions and find no sufficient proof of any such
prom se. First, Maccaferri clains that W& J made its promse to
use only gabions during prelimnary contract negotiations between

it, W& J, and M & A On this point, the testinonies of two

participants at these negotiations—-WIIliam WIkinson and George



Ragazzo, Maccaferri's special projects manager—aere presented at
trial. WIkinson admtted that the parties did negoti ate regarding
the project and that M & A eventually quoted hima price for its
wor k. But WIkinson never nentioned nmaking any promse to
Maccaferri that the project would be conpleted with gabions only.
Interestingly, although Maccaferri's counsel exam ned WI Kinson
twice during the trial, he never questioned WIKkinson regarding
speci fic discussions at this neeting. Thus WIkinson's testinony
does not disclose any prom se on which Maccaferri could base its
estoppel claim

Li kew se, Ragazzo's testinony—which was read to the jury from
the transcript of an earlier proceedi ng—fAenti ons no prom ses nade
by W & J to Maccaferri. Al though Ragazzo did testify that
"soneone" prom sed himthat the project woul d be conpleted entirely
with gabions, the only soneone nanmed in that portion of his
testinony is Dynateria. |In the absence of proof that Dynateria was
sonmehow acting as W& J's agent when it nmade this statenent, this
prom se could not be found made by W& J itself. Thus Ragazzo's
testinmony is no help to Maccaferri on this point.

Maccaferri further clains that a nunber of docunments prove

that W& J promised to use its gabions for the entire project.?®

°The docunents include: (1) the W& J/M & A subcontract,
whi ch nentions gabions as one material that M & A could use in
its work; (2) M& A's purchase order for $574, 304.64 worth of
gabions; (3) Maccaferri's letter informng W& J of the
specifications of the gabions it was supplying; (4) W& J's
certification to the Corps of Engineers that Maccaferri had
del i vered $132,226.15 worth of gabions to the site; (5) the W&
J/M & A joint-check agreenent; (6) Dynateria's letter to
Maccaferri promsing to use the gabions to conplete its work on
the project.



Al t hough these docunents reveal many things—+that M & A contracted
with Maccaferri, that Mccaferri delivered gabions to the site,
that W & J knew the gabions had been delivered, etc.—they are
devoid of any reference to a prom se by W& J on which Maccaferri
could have relied in amassing the materials needed to produce all
t he gabi ons.

Because Maccaferri presented no evidence that W& J itself
ever promsed to use only gabions in constructing the Lake
Okeechobee project, the district court erred in denying W& J's
notion for judgnent as a matter of |aw on Maccaferri's prom ssory
estoppel claim

V.

I n view of our holdings that all of Maccaferri's clains should
have been di sm ssed as a matter of |aw, the parties' several clains
respecting the appropriate interest on the judgnment now to be
vacat ed are noot.

VI .

For the reasons discussed above, we REVERSE the district
court's orders denying W& J's and Chio Casualty's Rule 50(a)
notions and REMAND with directions to enter judgnment in favor of W
& J and Chio Casualty dismssing all of Maccaferri's clains.

SO ORDERED.



