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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 94-5083

D. CDocket No. 94-1140-Cv-SH

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
Cross- Appel | ee,

ver sus

CITY OF H ALEAH, RAUL L. MARTI NEZ, WMayor
(in his official capacity), H ALEAH
PERSONNEL BOARD, et al.,
Def endant s- Appel | ees,

RAFAEL SUAU,
Def endant - Appel | ee,
Cross- Appel | ant .

Appeals fromthe United States District Court
for the Southern District of Florida

(May 7, 1998)

Bef ore CARNES, Circuit Judge, KRAVI TCH and REAVLEY', Senior Circuit
Judges:

CARNES, Circuit Judge:
The United States appeals the district court’s refusal to

approve part of a consent decree it negotiated with the Cty of

"Honor abl e Thomas M Reavl ey, Senior U S. Circuit Judge for
the Fifth Grcuit, sitting by designation.



Hi al eah, Florida. The underlying lawsuit clains that the Cty
di scrimnated against blacks in hiring firefighters and police
officersinviolation of Title VII of the Gvil R ghts Act of 1964,
42 U.S.C. § 2000e et seq. Oher parts of the consent decree have
been approved and entered, and they are not in question. One such
part requires the City to hire as police officers and firefighters
thirty blacks froma pool of prior applicants who were qualified
but had been denied enploynent. The part of the decree the
district court refused to enter would have granted retroactive
conpetitive seniority to those thirty new bl ack enpl oyees.

The district court, while finding that the United States had
established a prima facie case of discrimnation, refused to
approve the retroactive seniority renmedy part of the proposed
decree because of objections fromthe police and fire unions, and
froma group of individual police officers including Rafael Suau
(the “Suau objectors”). The court found that the retroactive
seniority provision in the decree would violate contractual
seniority rights of the incunbent enployees, rights guaranteed to
themin the unions’ coll ective bargaining agreenents with the Cty.
It therefore refused to enter that part of the proposed consent
decree over the objections of those whose |egally enforceable
seniority rights woul d be adversely affected.

The United States contends that the district court erred in
refusing to enter the part of the decree granting the new bl ack
enpl oyees retroactive seniority rights. The Suau objectors’ cross-

appeal, contends that the district court erred in finding that the



United States had made out a prima facie case of discrimnation.
We agree with the district court that the retroactive seniority
part of the proposed consent decree would have dimnished the
seniority rights of incunbent enployees, which are legally
enforceable rights guaranteed to them by their collective
bar gai ni ng agreenents. Accordingly, we hold that the district
court properly refused to approve that part of the proposed decree
absent either the consent of the wunions and the individual
objectors, or a finding that the provision was necessary and
appropriate to renedy discrimnation proven during atrial at which
all affected parties had an opportunity to participate. 1In |ight
of that hol ding, we also conclude that the cross-appeal is noot.
| .  FACTUAL AND PROCEDURAL HI STORY

In February 1992, the Departnment of Justice began an
investigation into the hiring practices of the police and fire
departnments of the Gty of Hialeah, Florida. As of August 1992,
the Hi al eah workforce was approxi mately 17% bl ack, but only 2% of
Hi al eah police officers and 1%of Hi aleah firefighters were bl ack.
Only 25.2% of black applicants passed the entry-level police
exam nation, while whites had a 61.9% passing rate. Furthernore,
only 67.2% of bl ack applicants passed the entry-1evel examfor the
fire departnment, while 95.9% of white applicants passed that
exam nati on

In May 1993, the Departnent of Justice told the Gty that its
hiring practices violated Title VII. Specifically, the Departnent

clainmed that the nunber of blacks in the police and fire



departnments did not adequately reflect their presence in the
wor kf orce. The Departnment also contended that the City's entry-
| evel exam nations for these positions had an adverse inpact on
bl acks and were not consistent with business necessity.

Bet ween May 1993 and June 1994, the Cty and t he Depart nent of
Justice negotiated a settlenment agreenment. No representatives of
either the police or fire unions were included in any part of these
negotiations. Under the terns of the settlenent agreenent, the
Cty, while not admtting to any Title VIl1 violations, agreed to:
(1) establish a recruitnment programained at increasing the nunber
of black police and firefighters; (2) develop witten entry-|evel
exam nations that are consistent with busi ness necessity or that do
not adversely inpact blacks; and (3) provide individual relief to
bl ack applicants who had been denied positions in the past solely
because of their test scores.

That individual relief was to be conposed of three conponents:
(1) a nonetary settlenent of $450,000 to be distributed anong
eligible claimants as back pay; (2) a conmmtnent to provide
priority enployment in each departnent to fifteen blacks who had
been deni ed enpl oynent sol ely because of test scores, neaning that
each department would hire its next fifteen enployees from the
class of eligible claimants; and (3) each claimant hired under the
priority enploynment provision would receive renedial retroactive
seniority dating from six nonths after his or her original
application for enploynent. The settlenent agreenent terns were

incorporated into a proposed consent decr ee.



After the Departnent of Justice and the City conpleted their
settl enent discussions, the Departnent filed, on behalf of the
United States, a Title VII conplaint against the Gty on June 7,
1994. On the sane day, the Cty and the Departnent filed a joint
notion requesting that the district court approve the proposed
settl enent agreenent and enter the consent decree.

On June 29, 1994, the district court granted a notion by the
United States to join as defendants the Dade County Police
Benevol ent Association (PBA) and the Hi aleah Association of
Firefighters, Local 1102 of the International Association of
Firefighters, AFL-Cl O (Local 1102). Those unions are the authorized
collective bargaining units for Haleah police officers and
firefighters. The Departnent of Justice contended that the joinder
of those two unions was necessary to insure that the relief
provi sions of the settlenent agreenent could be fully inplenented.
Nei t her union, however, had been allowed to participate in the
formul ati on of the settlenent agreenent that the parties asked the
district court to inpose. Attorneys for Local 1102 had expressed
interest in taking part in the negotiations two weeks before the
Department of Justice filed its conplaint; the Departnent, however
never invited either union to participate.

On August 11, 1994, the district court held a fairness
hearing, at which tine it allowed Raul Suau and approxi mately 200
ot her individual police officers to intervene. At the fairness
hearing, the district court did not allow the Suau objectors to

devel op evi dence that they cl ai med woul d contradi ct the statistical



evi dence that the Departnment of Justice used to build its prim
facie case. Nor did the district court allow the Suau objectors to
cross-exam ne the governnment’s statistical expert. However, the
district court did allow the unions and the Suau objectors to
present nonevidentiary objections to the provision granting
retroactive conpetitive seniority to blacks hired pursuant to the
settlement agreenent. “Conpetitive seniority” determines the
al l ocation of benefits for which enployees nmust conpete with one
anot her, such as shift assignnments, pronotions, and transfers. In
contrast, “benefit seniority” determ nes benefits such as vacation
time, conpensation |evels, and pension benefits that depend solely
on that enployee's longevity. The unions and the Suau objectors
had no quarrel with the benefit seniority provisions, which did not
adversely affect them They did object, however, to granting the
new hires retroactive conpetitive seniority, which they contend
violates the rights of incunbent police and firefighters under
their collective bargaining agreenents with the Cty.

In an order dated August 16, 1994, the district court found
that the United States had established a prima facie case of
discrimnation in the Gty's hiring practices for the police and
fire departnents. The court also concluded that the proposed
decree was narrowWy tailored to renedy that past discrimnation
Not wi t hst andi ng those findings, the court refused to approve the
consent decree. The court explained that affording conpetitive
seniority benefits to those hired under the settlenment agreenent

woul d violate the contractual rights of firefighters and police



al ready working for the City, and it woul d have an “unfair, adverse
inmpact” on current police and fire departnent enployees. The
district court urged all of the parties to negotiate a workable
substitute renedy that avoided the problens of the proposed
agreenment while allowing for inmedi ate relief. The United States
filed a notice of interlocutory appeal on October 13, 1994, and t he
Suau objectors filed a notice of cross-appeal shortly thereafter.

On Decenber 9, 1994, the district court approved a partia
settl enent agreenent and consent decree that resulted from the
negotiations of all of the parties involved in this case. That
decree, which is not being appealed, is materially identical to the
proposed consent decree that the district court refused to approve
earlier, in all but one respect: it leaves for litigation the
guestion of whether retroactive conpetitive seniority should be
i nposed. Thus, the sole issue which remains for this appeal is
whether the district court erred in concluding that it should
refuse to enter wthout a trial the retroactive conpetitive
seniority provisions of the proposed consent decree, over the
objections of parties who would be adversely affected by those

provi si ons.

1. STANDARD OF REVI EW
Subj ect matter jurisdiction over this appeal is a legal issue

which we address in the first instance. See Stovall v. Gty of

Cocoa, 117 F.3d 1238, 1240 (11th Gr. 1997).



Qur reviewof adistrict court’s refusal to approve a proposed
settl ement agreenent and enter a consent decree depends upon the
basis of the refusal. See id. The district court has the
responsibility to insure that a consent decree is not “unlawful,

unreasonable, or inequitable.” United States v. City of

Al exandria, 614 F.2d 1358, 1361 (5th Cr. 1980). To the extent
that the district court's refusal to approve the settlenent
agreenent was based on its conclusion that the proposed agreenent
woul d violate the contractual rights of incunbent enpl oyees, this

appeal presents a question of |aw that we review de novo. See

Stovall, 117 F.3d at 1240; United States v. Cty of Mani, 664 F.2d

435, 451 n.7 (Former 5th Cr. 1981) (en banc)(Gee, J., concurring
in part and dissenting in part) (“It is difficult to envision an
i ssue nore purely | egal than that of whether one witten agreenent,
the consent decree, conflicts wth another witten conpact, the
exi sting collective bargaining agreenent.”).
[11. DI SCUSSI ON
A.  SUBJECT MATTER JURI SDI CTI ON OVER THE APPEAL

The unions and the Suau objectors contend that no
jurisdictional basis exists for this interlocutory appeal.
Normal Iy, only final judgnents are appealable. See 28 U S C 8§
1291. One exception to this ruleis 28 U S. C. 8§ 1292(a)(1), which
permts this Court to review “[i]nterlocutory orders of the

district courts . . . refusing . . . injunctions.” The United

States contends that this appeal falls within that exception.



Congress did not intend for the injunction exception to open
the floodgates to pieceneal appeals. The Suprene Court has
repeatedly cautioned that the “exception is a narrow one and is
keyed to the '"need to permt litigants to effectually chall enge
interlocutory orders of seri ous, per haps i rreparable

consequence.'” Gardner v. Westinghouse Broadcast Co., 437 U S. 478,

480, 98 S. . 2451, 2453 (1978) (quoting Baltinore Contractors v.

Bodi nger, 348 U.S. 176, 181, 75 S. C. 249, 252 (1955)).
In Carson v. Anerican Brands, 450 U.S. 79, 84, 101 S. C. 993,

996 (1981), the Suprene Court held that an interlocutory order nust
nmeet two requirenents to be appealable under 28 US. C 8§
1292(a)(1). First, if the relief sought is not actually an
injunction, then it nust have the practical effect of an

i njunction. See Carson, 450 U. S. at 83-84, 101 S. C. at 996

Second, for an appeal to be proper under 28 U S.C. § 1292(a)(1),
the appellant nust show that the interlocutory order of the
district court “mght have a serious, perhaps irreparable,
consequence, and that the order can be effectually challenged only
by imedi ate appeal.” Id. at 84, 101 S. C. at 997 (interna

guotation marks omtted); see also Roberts v. St. Regis Paper Co.,

653 F.2d 166, 170 (5th Cr. Unit B Aug. 1981) (noting that order is
appeal abl e under 8§ 1292(a)(1) only if denial of appealability would
result in irreparable harm.

The United States contends that notw thstanding Carson’s
explicit nention of tw prerequisites for jurisdiction, it

effectively establishes a uniformrule that all orders refusing to



enter consent decrees in Title VII cases are automatically
appeal abl e under 8§ 1292(a)(1). A close exam nation of the two
Carson prerequisites and their applicationto Title VII cases | eads
us to conclude that the United States is correct about that.
Whenever a district court refuses to enter a Title VII consent
decree, the plaintiffs can i medi ately appeal that order under 28
US C 8§ 1292 (a)(1) instead of waiting until after the district
court has entered a final judgnent in the case.

Several considerations convince us of this conclusion. For
exanple, the Supreme Court has subsequently nade a statenent
i ndi cating that Carson nmakes all orders refusing to enter a consent
decree in Title VII cases interlocutorily reviewable. InLocal No.

93 v. City of develand, 478 U.S. 501, 517, 106 S. C. 3063, 3073

(1986), the Court stated that it had held in Carson that “a
District Court’s order denying entry of a consent decree is

appeal abl e under 28 U.S.C. 8§ 1292(a)(1).” Accord Cty of Mam,

664 F.2d at 442 (Rubin, J., concurring) (“[T]he Suprenme Court
recently noted that a court’s refusal to approve a consent decree
ina Title VI| case is an appeal able order. . . .7). Even though
that statenent by the Supreme Court in Local 93 was dictum it is
of consi derabl e persuasi ve val ue, especially because it interprets

the Court’s own precedent. See, e.Q9., Peterson v. BM

Refractories, 124 F.3d 1386, 1392 n.4 (11th Gr. 1997)(“[Dlicta

from the Supreme Court is not sonmething to be lightly cast

aside.”).
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Anot her reason for our holding flows directly fromanal ysis of
the two jurisdictional requirenents that Carson announced. Every
refusal to enter a Title VII consent decree will satisfy both
Carson requirenents for interlocutory jurisdiction. First, such a
denial wll always have “the practical effect of refusing an
injunction.” Carson, 450 U.S. at 84, 101 S. C. at 996. A consent
decree wll always <contain injunctive relief Dbecause, by
definition, a consent decree obligates the defendant to “stop

alleged illegal activity.” Black's Law Dictionary 410 (6th ed.

1991). For exanple, the proposed consent decree in this case would
have the effect of an injunction, because it would obligate the
City to hire a total of thirty black police and firefighters and
woul d prevent the City fromusing its current witten entry-1evel
exans to fill future openings. An order refusing to enter a
consent decree in a Title VI| case, therefore, satisfies the first
requi renment for interlocutory jurisdiction under Carson.

Second, a district court’'s refusal to enter a Title VI
consent decree can be “‘effectually challenged only by imediate
appeal ” because it “mght have a ‘serious, perhaps irreparable
consequence.’” |d. at 84, 101 S. C. at 997. Title VIl enbodies a
strong preference for voluntary settlenent of enploynent

discrimnation cases. See, e.q., Al exander v. Gardner-Denver Co.,

415 U.S. 36, 44, 94 S. C. 1011, 1017 (1974) (“Cooperation and
voluntary conpliance were selected as the preferred nmeans for
achieving [the goals of Title VI1.]”). The Carson Court noted that

because litigation m ght cause an essential party to withdrawits

11



assent to the decree, denying interlocutory review m ght destroy
the conditions that permitted conpromse in the first place, which
would be in contravention of the strong public policy favoring

voluntary settlenment of Title VI| cases. See Carson, 450 U.S. at

87-88 & n. 13, 101 S. . 998 & n. 13.

That the Cty is not the party nost affected by the
conpetitive seniority provision of the proposed decree conplicates
the question of whether the possibility that the Cty mght |ater
wi thdrawits consent creates an irreparable injury for the purposes
of Carson. However, we need not decide whether the possibility
that the Gty mght wthdraw its consent alone creates an
irreparable injury in this case. The Suprene Court’s opinion in
Carson identifies an additi onal source of irreparable injury which,
when considered in conjunction with the strong policy in favor of
settlenment of Title VII cases, renders an order refusing to enter
aTitle VIl consent decree interlocutorily appeal able. The opinion
i ndi cates that postjudgnment review of a refusal to enter a consent
decree raises serious problens even when the parties to the
agreenent continue to support the decree. See Carson, 450 U. S. at
88 n. 14, 101 S. . at 998 n.14. One such problemis that the court
reviewmng a final judgment may be forced to choose between the
relief upon which the parties had agreed and the relief ordered by
the trial court. See id.

The Suprene Court explained in Carson that nmaking that choice
correctly would be difficult, because “del aying appellate review

until after final judgnent would adversely affect the court of

12



appeal s’ ability fairly to evaluate the propriety of the district
court’s order.” Id. If thetrial court ultimately ordered relief
that differed fromthat originally agreed to by the parties, the
review ng court mght be less likely to view the provisions of the
original proposal as favorably as it mght otherw se have.
Deferring review of an order refusing to enter a consent decree in
a Title VII case will always create a risk of irreparable harm
because, even when no risk exists that the parties’ willingness to
conprom se wi || be disrupted, having to go through litigation poses
arisk to the settlenent of cases and to a fair evaluation of the
original proposal in any post-trial appeal.

An order refusing to enter a Title VII consent decree,
therefore, will always pose a risk of irreparable harm as Carson
envisioned it. Consequently, whenever a district court refuses to
enter a consent decree in a Title VIl case, that order is
i mredi at el y appeal abl e under 28 U. S.C. § 1292(a)(1). W therefore
have jurisdiction over the governnent’s appeal in this case.’

B. REFUSAL OF THE DI STRI CT COURT TO APPROVE THE CONSENT DECREE

1. A Consent Decree Requires the Consent of Al Parties
VWhose Leqgal Rights WII Be Affected By the Decree

'!As indicated, our holding in this case is conpelled by the
reasoning and |anguage in Carson, another Title VII case the
decision of which was based in part upon the strong,
congressional ly indicated preference in favor of settling Title VI
cases. See Carson, 450 U S. at 88 n.14, 101 S. C. at 998 n.14
(“I'n enacting Title VI1, Congress expressed a strong preference for
encouraging voluntary settlenment of enploynment discrimnation
clainms.”); see also Al exander, 415 U. S. at 44, 94 S. C. at 1017
(1974). The question of whether a district court’s order rejecting
a proposed settlenent agreenent in a non-Title VII case is
interlocutorily appeal able is not before us, and we express no vi ew
on it.

13



We turn now to the nerits of the appeal. The United States
contends that the objection of the unions and the Suau objectors to
the renedi al seniority part of the proposed decree is insufficient
to prevent its entry. It is true that opposition to a proposed
consent decree will not always operate as a bar to it. Wile a
party “is entitled to present evidence and have its objections
heard at the [fairness] hearings . . ., it does not have the power
to block [the] decree nerely by withholding its consent.” See

Local No. 93 v. City of Ceveland, 478 U. S. 501, 529, 106 S. Ct.

3063, 3079 (1986). However, the objection of a party whose rights
or clainms woul d be adversely affected does bar a proposed consent
decree. See id. (“parties who choose to resolve litigation through
settlenment may not dispose of the clains of a third party”). Qur

holdings in United States v. Gty of Mam , 664 F.2d 435 (Forner

5th CGr. 1981) (en banc), and White v. Al abama, 74 F.3d 1058 (11th

Cir. 1996), make it clear that a consent decree requires the
consent of all parties whose legal rights would be adversely
affected by the decree.

a. The Gty of Manm Decision

Al t hough the en banc decision of the former Fifth Crcuit in

Cty of Mam was released after the circuit split, it is part of
the law that is binding upon subsequent panels in this circuit.

See White, 74 F.3d at 1074 n. 50. In theCty of Mam case, the en

banc court vacated in relevant part a district court order
approving a consent decree. The decree had provided that when a
mnority enployee had the greatest seniority in a particular

14



position and was qualified for a pronotional opportunity, the city
was required to pronote that mnority enployee unless another

applicant had denonstrably superior qualifications. See Cty of

Mam , 664 F.2d at 446 (Rubin, J., concurring). That provision of
the decree conflicted with the police officers' collective
bar gai ni ng agreenent, which guaranteed that pronotions would be
made on the basis of civil service exam nation scores. The police
union (the FOP) objected to that part of the decree, arguing anong
ot her things, “the inpropriety of enforcing the decree agai nst the
FOP without a trial between the Cty and the Attorney General.”
Id.

Accepting that argunent, the en banc Court held: *“A party
potentially prejudiced by a decree has a right to a judicial
determ nation of the nerits of its objections.” Id. at 447.% It
expl ained that a “party is prejudiced if the decree would alter its
contractual rights and depart fromthe governnental neutrality to

racial and sexual differences that is the fundanent of the

’Even t hough Judge Rubin’s concurring opinionin Gty of Mam
was joined by only five of the twenty-four judges who partici pated
in that decision, we quote fromand cite it as the opinion of the
Court . The reason we do so is, as the introductory per curiam
opinion in that case explains, while there is no mgjority opinion,
Judge Rubin’s opinion is the narrowest basis for the Court’s
appel | at e judgnent, and serves as its mandate. See 664 F.2d at 436
(per curiam.

Anot her opinion, authored by Judge Cee, and joi ned by a total
of 11 judges woul d have granted even nore relief to the objecting
police officers and ordered a broader remand on their behalf. See
id. Thus, a total of 16 of the 24 judges participating inCty of
Mam agreed that a trial cannot be dispensed with by a consent
decree which would affect the contractual rights of an objecting

party.
15



Fourteenth Amendnent in order to redress past discrimnation.” 1d.
The rule is that “[t] hose who seek affirmative renedi al goal s that
woul d adversely affect other parties nust denonstrate the propriety
of such relief.” 1d. Such a denonstration requires a trial on
the merits (or a valid summary judgnent, which was not even sought
in this case), and it cannot be acconplished in a consent decree
proceeding if the rights of a nonconsenting third party are

affected. As the Gty of Mam opinion explained: “parts of the

decree do affect the third party who did not consent to it, and
t hese parts cannot properly be included in a valid consent decree.”
Id. at 442.

Those hol dings fromGty of Mam would seemto di spose of the

matt er. However, the United States contends that the requisite
“denonstration” of intentional discrimnation need not be nade in
a trial of the nerits to final judgnent, and it is enough if a
court finds that a prima facie case has been established. Even if
we adopted that position we would not apply it in this case

because the district court did not give the Suau objectors a ful

opportunity to contest the existence of a prima facie case. The
Suau objectors were not given permssion to intervene until the
date of the fairness hearing. As soon as the court granted their
notion to intervene, they asked for the opportunity to devel op and
present evidence of their own, but that request was denied. They
al so asked to cross-examne the statistician whose affidavit the
United States proffered to show a prima facie case. The Suau

obj ectors stated that:

16



if given an opportunity to question Dr.
Thonmpson, then we would be able to establish
that her area of expertise is not |abor
econonm cs and that her, and that she | acks the
ability as an expert to offer an opinion as to
what the relevant |abor market should be for

determ ni ng t hat t here IS an under -
representation wthin the relevant |[abor
mar ket .

The district court denied that request. The requirenents of due
process dictate that if the issue of whether a prima facie case
exists is to be decisive, each party should be afforded a full and
fair opportunity to present evidence relevant to that issue and to
contest evidence proffered by any other party. That did not happen

in this case.

In any event, the facts of Cty of Mam, as well as the
explicit holding of that decision, preclude any holding that a
prima facie case i s enough to justify dispensing w th an objecting
party’s right to a full adjudication of its position on the nmerits

in atrial. As to the facts in Cty of Man, the United States

and the City entered a stipulation which showed “gross statistical
di sparities presented in the workforce” concerning the nunber of
bl acks, Latins, and wonen conpared to white nmales, and also a

“striking disparity in earnings.” United States v. Gty of Mam,

614 F.2d 1322, 1332, 1339 (5'" Cir. 1980). The panel opinion in
that case noted that the FOP, the party objecting to entry of the
consent decree, did not challenge those statistics. See id. at
1339. Li kewi se, the en banc opinion observed that while urging
the district court to conduct a “full-blown trial,” the FOP had

“proffered no evidence and did not attenpt to controvert in any way

17



the stipul ation between the United States and the City.” 664 F.2d
at 438-39. Furthernmore, in that case the Cty admtted the
requi site past discrimnation. See id. at 443-44.

As the en banc opinion in Cty of Mam sumrarized it: “The

United States and the City stipulated data that supported the
i nference of past discrimnation, and they agreed to a statenent in
the text of the decree that the Gty had discrimnated against
bl acks, Latins, and wonen.” |d. at 444. The panel opinion in that
case explicitly found that the stipul ated statistics al one “present
an overwhelmng prima facie case of discrimnatory enploynent
practices.” 614 F.2d at 1339. The en banc opinion did not
di sagree with that finding. Therefore, there was a prima facie

showi ng of discrimnationin Gty of Mam . |If the existence of a

prima facie case were enough to justify abrogating an objecting

party’s rights via a so-called “consent decree,” Cty of M am

woul d have been decided differently. Because it was not, we are
bound to reject the United States’ position.
Anot her i nsurnmountable hurdle tothe United States’ attenpt to

surnmount the en banc holding in Cty of Mam is the explicit

| anguage of that decision itself. |In conplex cases good opinions
often state their holdings with careful specificity near the
begi nning and again at the end of the opinion. Judge Rubin’s

opinion in the Gty of Mam case does that. The first paragraph

of his opinion for the en banc court consists of these three
sent ences:

_ This case requires us to exanmne the
ci rcunst ances under which, and the procedure

18



by which, a court may enter a consent decree
in a nmultiparty suit when sonme, but not all,
of the litigants agree to the decree and
parts, but not all, of the decree affect the
rights of a nonconsenting party. W concl ude
that a decree di sposing of sonme of the issues
bet ween sonme of the parties may be based on
t he consent of the parties who are affected by
it but that, to the extent the decree affects
other parties or other issues, its validity
nust be tested by the sane standards that are
applicable in any other adversary proceeding.
Most parts of the decree entered by the trial
court in this Title VIl case pass the
requi site nuster, and we affirmthem however,
because a part of the decree, entered wthout
a trial, affects the rights of an objecting
party, we limt its effect as to that party
and remand for trial of the conplaint insofar
as a renedy is sought against that party.

664 F.2d at 436 (enphasis added).

The first sentence of that first paragraph of the Gty of
M am opinion states the issue in that case, which is identical to
the issue in this case. The second sentence states the concl usion
of the Court: to the extent a proposed consent decree affects the
rights of nonconsenting parties, “its validity nust be tested by
the sane standards that are applicable in any other adversary
proceeding.” In “any other adversary proceedi ng” a nonconsenting
party’s rights cannot be abrogated nerely upon a showi ng of a prinma
facie case; that can be done only in a judgnent entered foll ow ng
trial (or summary judgnent). In order to renove any doubt, the
third and | ast sentence of the opening paragraph unanbi guously
states that as to the objecting party, the case is “remand[ ed] for
trial of the conplaint insofar as a renmedy is sought agai nst that

party.” The opinion says “for trial,” not for any proceedi ng short
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of trial. It certainly does not say that the remand was for the
purpose of determining whether a prima facie case could be
established. One already had been. Mre than a prinma facie case

is required by the Gty of Mam decision. The nore that is

required is atrial. The very first paragraph of the opinion could
not have been cl earer about that.

Li kewi se, the concluding three sentences of the Gty of Mam

opinion, in a section |abeled “Mandate,” state:

The case is remanded, in addition, for further
proceedi ngs, consistent wwth this opinion, to
determ ne whether the United States has the
right to claim any relief concerning police
pronoti on. If, at trial, the United States
can prove that the Cty has discrimnated
agai nst bl ack, Spanish-surnaned, or female
police officers, or that the Cty has so
discrimnated in its enploynent policy as to
prejudice their opportunities for pronotion

and that affirmative action in favor of the
affected class is appropriate renedi al acti on,
the United States may seek such relief,
including reinposition of the contents of
par agraph 5(c). The FOP shall, of course, be
afforded the opportunity either to contend
that discrimnation, the necessary predicate
for relief, has not been proved, or to show
that the type of relief enbodied in paragraph
5(c) is, in this instance, wunnecessary,
i nadvi sabl e, or unconstitutional.

Id. at 448 (enphasis added). The first sentence remands for
further proceedings consistent with the opinion, and the second
sentence explicitly states that those proceedi ngs are to occur “at
trial.” Both the second and third sentences speak of what the
United States is required to prove at that trial, not what it may
sinply suggest with a prima facie case. Thus, the explicit

| anguage of the concluding paragraph, as well as that of the
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opening paragraph, in the Gty of Mam opinion precludes

interpreting that decision as permtting an objecting party’'s
rights to be dispensed with upon nothing nore than a prim facie
showi ng of discrimnation. Proof at trial is required.

b. The Wite Decision

This Court recently applied and followed the Cty of Mam

rulein Wite v. Alabama, 74 F.3d 1058 (11th G r. 1996), a deci sion

which vacated a district court's judgnent approving and
incorporating a settlenent agreenment that would have altered the
manner in which Al abama state judges were selected. The district
court, finding that the original plaintiffs had established a prim
facie case that the Voting R ghts Act had been violated, entered
what purported to be a “consent decree.” That decree was consented
to by the original plaintiffs, by the State Attorney General, and
by the Departnent of Justice. See id. at 1073. But two
intervening plaintiffs and an i nterveni ng def endant di d not consent
to entry of the decree; they objected to it. See id. at 1064-67,
1072-74. Nonet hel ess, the district court entered the decree
without atrial, treating it as a consent decree. See id. at 1073
n. 48.

W were unequivocal in explaining why there could be no
consent decree absent consent of all the parties whose rights woul d
be affected:

First, the district court’s final
judgnment is not a consent decree. It is a
final judgnent, because it disposes of all of
the clains and defenses of all of the parties
in the case. See 28 U S.C. § 1291; Andrews v.
United States, 373 U.S. 334, 83 S.Ct. 1236, 10
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L. Ed. 2d 383 (1963). But it is not a final
consent decree, because not all of the parties
consented to its entry. \White, the Attorney
CGeneral, the Departnent of Justice, and the
district court refer to the final judgnent as
a “consent decree.” That, however, does not
make it one.

Id. at 1073 (enphasis added). To ensure no one nissed the point,

in the very next paragraph we reiterated that: “In this circuit, a
decree that provides a renedy agreed to sonme, but not all, of the
parties cannot affect the rights of a dissenting party.” 1d. O

course, we cited for that proposition the Cty of Mam en banc

decision. See id.

The dissenting opinion in this case attenpts to perform
reconstructive surgery on Wiite by suggesting that it really does
not nean, as it plainly said, that a consent decree requires the
consent of all the parties whose rights are affected. Instead, the
di ssenting opinion contends, a decree entered by consent of some
parties can nodify or affect the rights of a dissenting party, so
long as the party getting shafted has not formally pleaded any
clains, i.e., is not a plaintiff or third-party plaintiff.

Nei ther Wiite, nor Gty of Mam which it cites, inply that

parti es who have pl eaded clains are the only ones whose consent is
necessary and whose |legal rights matter. Indeed, in Wite one of
t he parties whose objection prevented entry of a consent decree was
an intervening defendant who had not pleaded any claim he just
wanted to nmaintain the status quo. See 74 F.3d at 1075 n.51. Nor
does t he di ssenting opi ni on expl ai n why a nonconsenting plaintiff’s

rights should be given nore protection than a nonconsenting
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defendant’s rights, or any other party’ s rights that were asserted
in an objection instead of in a claim
The dissenting opinion points to footnote 53 of the Wite

opi nion, which discussed Local No. 93 v. Gty of Ceveland, 478

U S. 501, 106 S.Ct. 3063 (1986). That discussion does not detract
fromthe clear holding in Wiite or support the position of the

di ssenting opinion. I nstead, the discussion clearly recognizes

that in Local No. 93 the Suprene Court acknow edged that “had the
settl enent affected the union’s rights, the decree could not have
been entered without its consent.” 74 F.3d at 1075 n.53. Thelty
of Mam decision also puts the focus on whether the rights of

objecting parties would be affected by the decree. See Gty of

Mam, 664 F.2d at 447 (“[t]hose who seek affirmative renedial

goals that would adversely affect other parties nmust denonstrate

the propriety of such relief”) (enphasis added); id. at 436 (“to
the extent the decree affects other parties”); id. (“because a part

of the decree, entered without a trial, affects the rights of an

objecting party, we...remand for trial....”) (enphasis added). W

follow the explicit holdings of Wite and Gty of Mam . Those

hol dings bind this Court as well as the district court, and they
forbid entry of a “consent decree” insofar as it adversely affects
the legal rights of an objecting party, whether that party is a
plaintiff or defendant.

c. The Local No. 93 and Franks Deci si ons

As a subsequent panel, we are bound by the Wite panel’s

interpretation of the Suprene Court’s Local No. 93 decision. See,
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e.g., United States v. Hutchinson, 75 F.3d 626, 627 (11 '" Cr.

1996) . That interpretation, which holds that to the degree a
consent decree dimnishes a party’'s legal rights, it cannot be

entered over that party’'s objections, see Wite, 74 F.3d at 1075

n.53, is inconsistent wth the dissenting opinion s reading of

Local No. 93. However, even if we were witing on a clean slate we

woul d interpret Local No. 93 the sane way Wite did.

The express |anguage of Local No. 93 refutes the dissenting

opinion’s contention that, under the Supremacy C ause, contractual
rights guaranteed by Florida | aw cannot prevent entry of a consent
decree. That decision explicitly recognizes that a consent decree
cannot di spose of the contractual rights of objecting parties. The

Local No. 93 Court affirnmed entry of the consent decree in that

case because “the consent decree does not purport to resolve any
clainms the Union mght have ... as a matter of contract.” 478 U S.

at 530, 106 S. C. 3079. The union intervenor in Local No. 93,

unlike the intervenors in this case, did not assert any |ega
rights that woul d be i npinged by the consent decree. See 478 U.S.
at 508-11, 106 S. . at 3067-69. Apparently, no established
col l ective bargaining rights were affected by the decree, because

the union did not contend that any were.?®

*The di ssenting opinion contends that the Local No. 93 union
asserted that the decree “woul d affect the contractual expectations
of its menbers.” The | anguage of Local No. 93, however, does not
support that contention. The nost that Local No. 93 seens to have
alleged is that “pronmotions should be made on the basis of
denonstrated conpetency.” Local No. 93, 478 U.S. at 507, 106 S.
Ct. at 3067. Expectations aside, nothing in the opinion suggests
that the wunion ever asserted that the decree would violate
contractual rights. In fact, the Court commented that the union
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As the Suprene Court pointed out in Local No. 93, the district

court provided the objecting union with several opportunities to
advance speci fic objections and to devel op evi dence to substantiate
t hose objections; the court even infornmed the union that vague
appeal s to fairness could not prevent entry of the decree. See id.
at 528-29, 106 S. C. at 3079. Instead of detailing specific
clainms as to howthe decree would inpair the rights of its nenbers,
the union nmerely protested that “there nust be a nore equitable,
fair and just way to correct the problens caused by the [Cty],”
and that it was totally opposed “to the use of racial quotas which
must by their very nature cause serious racial polarization.” |d.
at 511, 106 S. . at 3069. As the Suprene Court characterized it,
the union sinply “express[ed] its opinion as to the w sdom and
necessity of the proposed consent decree.” 1d. That is entirely

unlike Cty of Mam and this case, where the intervenors have

obj ect ed based upon their specific |egal rights under Florida | aw,
rights that the decree would abrogate. See pp. 30-32, bel ow
Finally, the rule the dissenting opinion wuldread into Local
No. 93 not only cannot be found in the opinion in that case, it
cannot w thstand scrutiny either. According to the dissenting
opinion, an objecting party’'s existing legal rights can be
sacrificed to the interests of the other parties, without a trial,

so long as the intrusion on those rights does not obligate that

party “to do or not to do anything.” That would nean, for exanple,
“failed to raise any substantive clainms.” [d. at 530, 106 S. C
at 3079.
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that the other parties could agree to use a “consent decree” to cut
the wages of the objecting union nenbers, in violation of their
contractual rights, if the other parties deened it necessary and
appropriate to do so in order to fund aspects of the renmedy put
into place by the decree. Under the rule advocated by the
di ssenting opinion, the union nenbers whose wages were being cut
over their vehenent objection would not be entitled to bar the
settlenent or to insist upon a trial. Wat would matter is that
t hey were not being ordered to do anything by the decree. The City
could take care of the paperwork and other affirmative acts
necessary to actually reduce their conpensation. Such are the
inplications of the dissenting opinion’s interpretation of Local
No. 93, which is an interpretation we are confident never occurred
to the Suprenme Court, and is also an interpretation foreclosed by
Wi te.

The dissenting opinion also relies heavily upon Franks v.

Bowran Transportation Co., 424 U S. 747, 96 S. C. 1251 (1976),

which it says “stands for the proposition that a third party cannot
bl ock approval of a consent decree nerely because the party wll be
‘affected’” by the decree.” See dissenting op. at 11 - 12. The
reason Franks does not and cannot stand for that proposition is
that Franks only involved remedy issues arising after a full bl own
trial at which the plaintiffs went further than nerely show ng a
prima faci e case and actual |y proved that the defendant corporation
had engaged in a pattern of racially discrimnatory practices. The

word “consent” is not nentioned, not even once in the Franks
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opi nion, because that decision had nothing at all to do wth
consent decrees. Nowhere does the dissenting opinion explain how
Franks, which concerned the propriety of make-whole relief
following a finding of discrimnation in violation of Title VII
could possibly apply to this case, where the governnent conceded
before the district court that no finding of discrimnation had
been nade.

The di ssenting opinion attenpts to make nore of Local No. 93

and Franks than either will support by conbi ning | anguage fromthe
Court’s opinions in the two cases as though it were all fromthe
same decision. See dissenting op. at 13. That is like trying to
produce a unicorn by crossing a mule with a rhinoceros. Local No.
93 is not a consent decree case in which the objecting party
articulated a specific contractual right that the decree would
contravene. Neither is Franks. Those two deci sions cannot be
conbi ned to produce what they are not. The issue before us is not
whet her or when a third party’s legal rights nust give way in order
to renedy a federal constitutional or statutory violation
established in a trial. |Instead, the issue is whether based upon
the agreenment of sonme other parties in the lawsuit a court can
abrogate, violate, or inpinge upon the I egal rights of an objecting
third party where the necessity or propriety of doing so has not
been established in a trial or by summary judgnent.

Qur difference with the dissenting opinion on this inportant
issue is evident in termnology. |In the dissenting opinion, the

original class of potential claimants is referred to as the
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“discrimnatees” or the “actual victins of discrimnation.” That
term nol ogy assunmes that a trial would reach that conclusion.
However, at the fairness hearing, the governnment indicated that it
was seeking only to establish a prinma facie case of discrimnation,
and that it had no intention of proving its case at that tine. The
attorney for the governnent took the position that: “the district
court does not need to find discrimnation. This is not a
litigated judgnment.” The district court then indicated that it
woul d not make a finding of discrimnation: “lI agree with that.”
The court |ater added: “the trial judge ought not to try the case
in the settlement hearings.” Nothing in the record supports the
di ssenting opinion’s assunption that the potential class of
plaintiffs have been denonstrated to be “di scri m natees” or “actual
victins of discrimnation.” O course, if the desired conclusion
is assuned, it is a sinple matter to reach that conclusion. For
t he sanme reasons we would not do so in other cases where summary
j udgnment has not even been sought, we decline to assunme there is no
point in having a trial in this case.

We concede that the dissenting opinion’s position, if takento
its logical conclusion, mght be a promsing way to ease judici al
wor kl oads. If we can dispense with the consent of the unions and
the intervening enployees and resolve this case over their
obj ections, why shoul d we not di spense with the consent of the Gty
as well? Wiy not let the Departnent of Justice, once it has
denonstrated a prinma facie case, enter into a settlenent agreenent

with itself (and perhaps with the original plaintiff class as
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well), and have the court enter a “consent” decree to that effect
even if the City objects? If the consent of the intervenors is not
required before their legal rights can be settled away, why shoul d
t he consent of the original defendant be required? Fortunately,

the holdings of the Gty of Mam and Wite decisions save us from

such possibilities, because those decisions conpel the concl usion
that a proposed consent decree is due to be rejected if it would
affect the legal rights of the objecting parties. W turn nowto
that question in this case.

2. The Proposed Consent Decree Wuld Adversely Affect
Legal Rights of the Intervenors

In this case, the police and firefighters' collective
bar gai ni ng agreenents confer |egal rights that the proposed consent
decree woul d affect adversely. The dissenting opinion concludes
that the decree at issue in this case is like the one that the

Court approved in Local No. 93 because both would affect future

pronotions. However, that is where any simlarity ends. Unlike

Local No. 93, the decree at issue in this case affects a w de range
of contractual rights that existing collective bargaining
agreenents cl early guarantee i ncunbent enpl oyees. Exam nation of
those rights dispels any superficial simlarity that may result

froma first glance conparison of Local No. 93 and the present

case.

Several of the rights that the Hial eah coll ective bargaining
agreenments detail accrue strictly according to seniority. For
exanple, the Gty retains no authority to decide which firefighters
to call back for mandatory overtine. Article 52, Section 2 of the
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Local 1102 agreenent states that when additional firefighters are
needed on duty and the positions cannot be filled with voluntary
repl acenents, they “shall be filled via mandatory overtine by the
nost juni or avail abl e enpl oyee[s] of the appropriate rank.”

The collective bargaining agreenent also confers seniority
rights involving sone positions in the Fire Departnent, such as
t hose on the hazardous materials team Article 51, Section 1 of
the agreenent provides, “As positions open up on the hazardous
materials team they shall be filled fromanong personnel who have
expressed an interest based on seniority in grade.” Because
al l ocati on of such benefits is strictly according to seniority in
rank, a grant of retroactive seniority to some individuals
i nfringes other enployees' accrued seniority rights.

Simlarly, the Police Benevol ent Associ ati on (PBA) bargai ni ng
agreenent provides seniority rights relating to pronotions.
Article 1 of the PBA agreenent defines seniority as “[t]hose rights
whi ch accrue to an enpl oyee based on | ongevity in the departnent.

.7 Subsequent provisions describe the rights that seniority
confers upon the police officers. Article 24 of the PBA agreenent
specifies that: “Eligible applicants for the pronotional
exam nation for Sergeant shall be entitled to one-fourth (1/4) of
a point for each full year of service as a Hi al eah Police O ficer.”
The settl enent agreenent's grant of retroactive seniority to new
hires would curtail the pronotional rights of sonme incunbent

officers, because it would effectively grant the new hires
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additional points on the pronotional exam that they would not
ot herw se receive.

In addition, the settlenent agreenent inpinges on other
benefits which, although not determned purely according to
seniority, are worded in such a way that seniority will have a
substantial and often decisive inpact. For exanple, Article 28 of
the PBA agreenent, entitled “Seniority Privileges,” states that
once operational needs have been net, “seniority in rank wll be
gi ven preference with respect to days off and vacation tine.” [Rl-
9-At. 3 at 41] The firefighters' agreenent contains a simlar
provi si on. Both collective bargaining agreements contain
provi sions that allocate other benefits such as shift preference
and transfer requests according to seniority once operational needs
have been nmet. Those provisions confer rights and benefits upon
uni on nmenbers that the proposed consent decree would underm ne or
di m ni sh.

The United States does not dispute that the proposed agreenent
woul d harmthe interests of current police and firefighters to sone
ext ent. Counsel for the United States conceded at the fairness
heari ngs that incunbent enpl oyees “may even be slightly di m ni shed
in their rights” by the proposed consent decree, which is akin to
saying that the rights of a pedestrian in a crosswalk my be
slightly dimnished by a runaway truck. Notwi t hstanding its
concession, the United States contends that infringenent of
i ncunbent enpl oyee rights does not allow those enpl oyees to bl ock

approval of the settlenent, because it is “specul ative” whet her the
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proposed agreenent's grant of retroactive seniority will cause any
i ncunbent enpl oyees to lose a shift or vacation preference or be
cal |l ed back for mandatory overti ne.

That contention cannot survive exam nation agai nst existing

decisional law. In Gty of Mam, the Court invalidated parts of

a consent decree altering the Gty's procedure for pronoting police
officers even though it was inpossible to determne in advance
which -- or even that -- officers would be affected by the change;
the nmere threat of injury to contractual rights was held to be

sufficient. See Cty of Mam , 664 F.2d at 446 (Rubin, J.,

concurring).* As a result, under the law of this Crcuit, the
retroactive seniority provision's threat to the objectors

conpetitive seniority benefits prevented entry of the consent
decree. The objectors were not required to prove with certainty
that particul ar enpl oyees woul d | ose contractual benefits. |In any
event, it is obvious that the decree in this case would have
adversely affected at | east some of the incunmbent enpl oyees.

The United States also argues that the proposed grant of
retroactive seniority cannot be said to i npi nge upon the rights of
i ncunbent enpl oyees, because the City retains sone discretion in
allocating many of the benefits in the collective bargaining
agreenents. There are two major problenms with that argunent
First, as di scussed above, sone of the conpetitive seniority rights
are not subject to the City’'s discretion at all. The opportunity

for firefighters to receive hazardous materials training, and the

‘See supra note 2
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right of police officers to receive the benefit of extra points on
their conpetitive sergeant’s exam for years of service are
contractual rights that accrue with seniority, and the Cty has
reserved no authority under the coll ective bargai ning agreenents to
infringe those rights. That alone is enough to defeat the United
States’ discretion argunent.

Second, the discretion argunent msses the point anyway.
Seniority rights subject to the Cty's exercise of sonme discretion
in certain circunstances are neither the sane as no seniority
rights at all, nor are they the sane as seniority rights subject to
addi ti onal exceptions. Nothing in either collective bargaining
agreenent authorized the Gty to nodify seniority rights across the

boar d. Cf. People Wo Care v. Rockford Bd. of Educ., 961 F.2d

1335, 1337 (7th Gr. 1992) (“Wen the parties to a decree seek to
enlarge their legal entitlenents -- to grant thenselves rights and
powers that they could not achieve outside of court -- their
agreenment is not enough.”).

Fl orida | aw supports the conclusion that the proposed consent
decree would contravene the contractual rights of Hi aleah police
and firefighters, because Florida statutory and constitutional |aw
gi ve public enpl oyees a right to bargain collectively. See, e.q.,

Hi ||l sborough County (Governnental Empl oyees  Ass' n, | nc. V.

Hi | | sborough County Aviation Auth., 522 So.2d 358, 363 (Fla. 1988).

Col l ective bargaining is required by Florida law for inportant
ternms of enpl oynent such as shift assignnments, pronotions, vacation

time, and nmandatory overtine. See, e.qg., Gty of Mam, 664 F. 2d
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at 446 (“Under Florida law pronotion is a subject for collective

bargai ning for public enployees.”); Gty of Mam v. F.OP. Mam

Lodge 20, 571 So.2d 1309, 1312-13 (Fla. Dist. C. App. 1989)
(hol ding that public sector enployers are obligated to engage in
col | ective bargai ni ng process over broad range of issues, including
“wages, hours, and ternms and conditions of enploynent” as well as
any changes in those terns or conditions), approved, 609 So.2d 31
(Fla. 1992). Altering collectively bargai ned benefits through non-
col | ective bargai ning mechanisnms is contrary to Florida | aw
Furthernore, public policy dictates that parties to a |abor
agreenment either live up to the terns of that agreement or pay for
the opportunity to alter those terns. “[Plarties to a collective-
bar gai ni ng agreenent nust have reasonable assurance that their

contract will be honored.” WR Gace & Co. v. Local Union 759,

461 U. S. 757, 771, 103 S. C. 2177, 2186 (1983). One party to a
coll ective bargaining agreenent cannot use the device of a
nonconsensual consent decree to avoid its obligations, which the
other party negotiated and bargained to obtain. As we have
previ ously observed in these circunstances: “The Fl ori da cases hol d
that, when a subject is enconpassed within the terns of an existing
contract, a public enployer may not foreclose bargaining on the
subject or wunilaterally alter the ternms and conditions of

enploynment.” City of Mam, 664 F.2d at 447.

Because a grant of retroactive seniority would alter the
rights and benefits of incunbent enployees under the collective

bar gai ni ng agreenents, approval of that part of the proposed
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decree over the unions' objections would violate the police and
firefighters' collective bargaining rights under Florida law. |If
the Gty wants to alter the manner in which conpetitive benefits
are allocated, it nust do so at a bargaining table at which the
unions are present. O, that nust be done pursuant to a decree
entered after a trial at which all affected parties have had the
opportunity to participate.
3. If aTtle VII Violation is Established at Trial, the

District Court Can Consider the Renedy Set Qut in the
Pr oposed Decr ee

If a Title VII violation is found after a trial at which the
affected parties are represented, nodi fication of otherwi se legally
enforceable seniority rights may be part of a necessary and

appropriate renedy. See United States v. City of Chicago, 978 F. 2d

325, 332 (7th Cr. 1992) (“[U nder sonme circunstances, federal
courts may require an innocent third party to participate in
remedies for illegal discrimnation.”). To the extent necessary
and proper, Florida laww Il have to yield in that situation. But
nodi fying seniority rights to renmedy a Title VIl violation found
after a trial is entirely different fromnodifying themw thout a
trial based upon a “consent decree” to which adversely affected
parti es have objected. The inportant point is that an objecting
party is entitled to an adjudication of its rights on the nmerits
before those rights are infringed or nodi fied by court decree. The

district court was correct in concluding that it |acked the
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authority to deprive the objecting parties of that entitlenent in
this case.’
4. Sunmary

What happened in this case is that the Departnent of Justice
and the Gty of Hialeah crafted a settlenent agreenent w thout the
consent or input of the wunions or individual police and
firefighters whose contractual rights, recognized and protected
under Florida law, would be affected by the agreenent. The
Departnment refused to permt the police and firefighters to
participate in the negotiations. The resulting settlenent
agreenent and proposed consent decree would inpair inportant rights
guaranteed to the police officers and firefighters in their
col | ective bargaining agreenents.

At several points inits briefs, the United States cites the
policy favoring negotiation and settlenent of Title VII clains in
support of its argunent that the district court should have
approved the agreenment and decree. The United States al so argues
that a consent decree that it negotiates carries a considerable
presunption of validity because the Departnent of Justice

represents the interests of all citizens. See Wllians v. Gty of

New Ol eans, 729 F.2d 1554, 1560 (5th G r. 1984). These argunents

are heavy wth irony, given that the Departnment of Justice

®Because we conclude that the district court |acked the
authority to approve the settl enent agreenent, we need not consi der
the governnent's contention that the district court erred in
finding that the retroactive seniority provision should not be
approved because it woul d have an unusual, unfair adverse inpact on
current enpl oyees. See Franks v. Bowran Transp. Co., Inc., 424 U S
747, 96 S. Q. 1251 (1976).
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restrictedits “negotiations” tothe CGty, a party with no interest
adverse to the Departnent’s conpetitive seniority proposals. If the
Depart ment had been concerned about the interests of all citizens
and had been interested in “negotiation” and “settlenent” in the
non-Owel lian sense, it would have attenpted to reach an agreenent
with all of those whose rights were at stake. Instead, the
Department disregarded the interests and rights of sone parties
based upon their races, and it asked a United States district court
to do the sane. The district court correctly rejected the
Department of Justice’'s request to ram the proposed settlenent
agreenment down the throats of the unions and individual objectors
wi thout affording thema fair adjudication of their rights.

As Judge Cee recognized in Cty of Mam, for the district

court to enter a proposed decree in such a situation would
contravene basic principles of fairness:

An appellant is before us conplaining that it
has had no day in court -- has never been set
for trial or had notice of a setting -- but
has been judged away. This error is so |arge
and pal pable that, |ike an el ephant standing
three inches fromthe viewer's eye, it is at
first hard to recognize. The major dissent is
reduced to arguing that it is all right to
enter a permanent injunction without a trial
agai nst one who is unable, in advance of such
atrial, to showthe court how his rights wll
be infringed by the order. Here is new | aw
i ndeed, |aw that we cannot accept.

Cty of Mam, 664 F.2d at 651 (Gee, J., concurring in part and

di ssenting in part). Just as the en banc court did in Cty of
Mam, we see the elephant. We will not close our eyes to its

existence. W will not hold that a party’s legally enforceable
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contractual rights can be discarded without affording that party
the right to litigate the case on the nerits.

C. JURI SDI CTI ON OVER THE SUAU OBJECTORS CROSS- APPEAL

In their cross-appeal, the Suau objectors contend that the
district court erred in concluding that the United States had
denonstrated a prima facie case of discrimnation. Because we
affirmthe district court's refusal to enter the consent decree,

the Suau cross-appeal is noot. See, e.qg., Pacific Ins. Co. v.

General Devel opnent Corp., 28 F.3d 1093, 1096 (11th G r. 1994) (per
curian) (appeal is noot when it fails to present a controversy with
respect to which the court can provide neaningful relief).
Accordingly, their cross-appeal is due to be dism ssed. However,
as we have pointed out, the Suau objectors, at |east, were refused
a full and fair opportunity to present their own evidence and to
meani ngful Iy test the statistics upon which the effort to establish
a prinma facie case was based. Qur dism ssal of the cross-appeal on
jurisdictional grounds should not be read to inply that the

guestion of whether a prinma facie case exists has been settled.

| V.  CONCLUSI ON
A district court may not enter parts of a proposed consent
decree that operate to dimnish the legal rights of a party who
objects to the decree on that basis. The part of the decree at
issue in this case would di mi nish the contractual seniority rights

of i ncunbent Hi al eah police officers and firefighters, who objected
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toit for that reason. Therefore, the district court’s refusal to
enter that part of the decree was proper.

W AFFIRMthe district court’s judgnment. The Suau objectors’
cross-appeal is DI SM SSED AS MOOT.
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