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FEDERAL DEPOSI T | NSURANCE CORPORATI ON, as receiver of Southeast
Bank, N. A. and as de facto ERI SA fiduciary of the Southeast Bank,
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Appeal from the United States District Court for the Southern
District of Florida. (No. 93-273-CI V-KMV), K. M chael More, Judge.

Bef ore TJOFLAT, Chief Judge, and KRAVI TCH and ANDERSON, Circuit
Judges.

ANDERSQN, Circuit Judge:

Samuel M  MMIllian, Jr., appeals the district court's
dism ssal of his action for severance pay against the FD C as
receiver of a failed bank. The district court dismssed
MM I lian's Worker Adjustnent and Retraining Notification ("WARN'")
Act claim for lack of jurisdiction pursuant to Fed.R Cv.P.
12(b)(1). We affirmthe district court's disposition of the WARN
Act claim Wth respect to McMIlian's Financial Institutions
Reform Recovery, and Enforcenment Act ("FIRREA') <claim the
district court dism ssed the conplaint pursuant to Fed.R GCiv.P.
12(b) (6). This appeal raises two FIRREA issues: (1) whet her
FI RREA bars the enforcenment of severance pay agreenents because
they are "contingent"; and (2) whether severance paynents
constitute "actual direct conpensatory damages” under FI RREA. The
district court held that MMIlian's claimis barred because his

right to receive severance pay was contingent when the FDI C was



appoi nted receiver. W reverse.
| . FACTS

MM Ilian was a janitor at Sout heast Bank, N. A ("Southeast")
for nineteen years. Through Southeast and its parent, Southeast
Banki ng Corporation, McMIlian was a participant in and beneficiary
of various enployee benefit plans sponsored, at least in part, by
Sout heast . In particular, he was a participant in Southeast's
Reduction in Force Severance Pay Plan ("Severance Plan"), which
provided, in relevant part:

In the event of a Participant's term nation of enploynent as

a result of a Reduction In Force, the Participant shall be

entitled to receive from [ Sout heast] a Severance Paynent in

the anmount provided in Section 4.2 and the other Severance

Benefits provided in Section 4. 4.
( Sout heast Banki ng Corporation Reduction in Force Severance Pay
Plan 8 4.1). Under Section 4.2, participants who had been enpl oyed
by Sout heast for nore than two years were entitled to one week of
severance pay per year of enploynent.® The Severance Pl an defines
"Reduction in Force" as "the involuntary term nati on of enpl oynent
of a Participant because of the elimnation of such Participant's
position with [ Sout heast or its parent] due to econoni c or business
condi tions, reorganizations of the Conpany which conbine or limt
positions or for other reasons.”

On Septenmber 19, 1991, the Ofice of the Conptroller of the

Currency declared Southeast insolvent and appointed the FDIC

receiver under 12 U S.C. 8§ 1821(c). Wthin tw days thereafter,

'Section 4.4 entitled enployees to other severance benefits
such as life, health, and dental insurance if they qualified for
severance pay. These benefits would continue so Iong as the
term nated enpl oyee continued to receive severance pay.



the FDIC terminated McMIlian's enploynent and granted him two
weeks of severance pay. There is no dispute that McMIlian was
termnated as a result of a "reduction in force."

Claimng that he was entitled to nineteen weeks of severance
pay based on his nineteen years with the bank, McMIlian filed a
claim for benefits under the Severance Plan with the FDIC. The
FDI C disallowed the clainf and McMIlian filed suit in the United
States District Court challenging the FDIC s action. In his
conplaint, MMIllian alleged a claim under the WARN Act, 29
US CA 8 2101 et seq., and a claimfor damages under FlIRREA, 12
U.S.C.A § 1821(e).

The magistrate judge submtted a Report and Recomrendati on
granting the FDIC s notion to dismss pursuant to Fed.R G v.P.
12(b) (1) and 12(b)(6). The magistrate judge recomended di sm ssal
on the grounds that: 1) the district court |acked subject matter
jurisdiction over McMIlian's WARN Act claim and 2) MMIlian's
severance pay claimwas "contingent" as of the appointnent of the
FDI C as receiver and, therefore, not cognizable under FIRREA, 12
U S.CA 8§ 1821(e)(3)(A(ii)(I).

Wth respect to the severance pay claim under FIRREA, the

magi strate judge based his conclusion alnost entirely on two cases:

I'nits letter rejecting MMIlian's claim the FDI C based
its decision on its conclusion that the Severance Pl an was
sponsored by the parent, Southeast Banking Corporation and,
therefore, was not a claimagainst the subsidiary, Southeast
Bank, receivership estate. Further, with respect to the parent,
the FDIC clainmed that the Severance Pl an was "elim nated because
of the filing for bankruptcy by Southeast Bank." It appears that
t he FDI C abandoned this argunent in its notion to dismss bel ow
and on appeal to this Court. Hence, we assune that Southeast
Bank was the sponsor and that the Severance Plan was not
term nated by the bankruptcy proceedi ngs.



Anmerican Nat'l Bank v. FDIC, 710 F.2d 1528, 1540 (11th G r. 1983),
and Ofice & Professional Enployees Int'l Union v. FDIC, 813
F. Supp. 39, 45 (D.D.C.1993). From these cases, he reasoned that
the rights and liabilities of Southeast and its creditors were
fixed at the declaration of insolvency. Those clains which had not
accrued as of the appointnent of the receiver, the magistrate judge
concl uded, are not cogni zabl e under FIRREA. Because McMIlian's
claim for benefits under the Severance Plan was found to be
contingent—+.e., it did not accrue until his termnation due to a
Reduction in Force—+t was not fixed as of the appointnent of the
FDI C and therefore fail ed.

After the nmagistrate judge submtted his Report and
Recommendat i on, but before the district court entered its order,
the D.C. Crcuit reversed the district court in Ofice &
Prof essi onal Enployees 1Int'l Union. Ofice & Professional
Enpl oyees Int'l Union v. FDIC, 27 F.3d 598 (D.C. Cir.1994) ("OPEIU
"). The district court nonethel ess adopted the magi strate judge's
recommendat i ons based on what it considered the binding precedent
of Anmerican Nat'l Bank, supra, and Bayshore Executive Plaza
Partnership v. FDIC, 750 F. Supp. 507 (S.D. Fl a.1990), aff'd on ot her
grounds, 943 F.2d 1290 (11th G r.1991).

1. DI SCUSSI ON
A. WARN Act C aim
MM I lian challenges the district court's dismissal of his
WARN Act claim for lack of jurisdiction. He essentially argues
that the Severance Pl an was drafted to "operate in tandenmt with the

WARN Act, and thus incorporated it by reference.



W review questions of subject matter jurisdiction de novo.
Tam am Partners, Ltd. v. M ccosukee Tribe of Indians, 999 F.2d
503, 506 (11th G r.1993). The rule in this circuit is clear:
"FI RREA makes exhaustion of the FDIC s adm nistrative conplaint
revi ew process mandat ory when the FDI C has been appoi nted receiver
for a financial institution.” Mtorcity of Jacksonville, Ltd. v.
Sout heast Bank, 39 F.3d 292, 296 (11th G r.1994), vacated, 58 F. 3d
589 (11th Cir.1995).

In this case, McMIlian has sued the FDIC in its capacity as
recei ver of Sout heast; however, he did not file a WARN Act claim
either inplicitly or explicitly, with the FDI C before bringing this
action. Accordingly, we hold that the district court did not have
jurisdiction of McMIlian's WARN Act claim because he failed to
exhaust his adm nistrative renedies as required by FlRREA
B. Severance Pay C aim

Under FI RREA, the FDI C has t he power to repudi ate any contract
to which it is a party, that it determnes to be burdensone, and
t he repudi ati on of which will pronote the orderly adm ni stration of
theinstitution's affairs. 12 U.S.C A 8§ 1821(e)(1). The election
to repudiate a contract nust be made within a reasonable tine
following the appointnent of the receiver. 12 U S.CA 8
1821(e) (2).

Once the FDIC has repudi ated, danages are neasured by 8§
1821(e)(3), which provides, in relevant part:

(A) In general

Except as otherwi se provided in subparagraph (C and
par agr aphs (4), (5), and (6), the liability of the conservator

or receiver for the disaffirmance or repudiation of any
contract pursuant to paragraph (1) shall be—



(1) limted to actual direct conpensatory damages; and
(ii) determ ned as of —

(I') the date of the appointnent of the
receiver.. ..

(B) No liability for other damages

For purposes of subparagraph (A), the term"actual direct
conpensat ory damages" does not include—

(1) punitive damages;
(1i) damages for lost profits or opportunity; or
(iii1) damages for pain and suffering...
This case squarely confronts the neaning of these sections.
The FDI C presses two grounds of support for the district court's
di sm ssal of the case: (1) the severance paynents were contingent
at the time FDIC was appointed receiver because MMIllian's
enpl oynent had not yet been term nated—thus, McMIlian's clai mwas
not provabl e under the pre-FlI RREA conmon law,® and (2) the relief
for which McMIlian prays does not constitute "actual direct
conpensat ory damages" as contenpl ated by FI RREA. W exani ne these
argunments in turn.
1. Contingent Contract R ghts and Provability
The FDI C strenuously argues that contingent contract rights
do not form a basis for recovery under FlIRREA This Court has

stated that "[i]t is well settled that the rights and liabilities

®The Severance Pl an ostensibly pernmitted Southeast to
termnate it so long as certain procedures were followed. The
parti es have not addressed the relevance of this or the apparent
fact that the Severance Plan was not termnated prior to
McM I lian's discharge. Because of the 12(b)(6) posture of this
case, we do not address these issues as they relate either to the
contingency issue or to the value of MM Ilian's claim | eaving
them for appropriate devel opnent in the district court on remand.



of a bank and the bank's debtors and creditors are fixed at the
declaration of the bank's insolvency.”" Anerican Nat'l Bank v.
FDI C, 710 F.2d 1528, 1540 (11th G r.1983) (citing First Enpire Bank
v. FDIC, 572 F.2d 1361, 1367-68 (9th Cr.), cert. denied, 439 U S
919, 99 S. Ct. 293, 58 L.Ed.2d 265 (1978); FDICv. Gella, 553 F.2d
258, 262 (2d G r.1977); Kennedy v. Boston-Continental Nationa
Bank, 84 F.2d 592, 597 (1st Cir.1936), cert. [dism ssed], 300 U.S.
684, 57 S. . 667, 81 L.Ed. 887 (1937)). Based on this |anguage,
the FDIC concludes that if a contract is in any way contingent,
i.e., not fixed, as of the date of the appoi ntnent of the receiver,
its subsequent breach does not give rise to damages.*

The FDIC contends that, at the nonent it was appointed

“The cases upon which the FDIC relies for its contingency
argunment were decided prior to the enactnent of FIRREA in 1989.
The parties do not address whet her FI RREA has preenpted the
common | aw rul es regardi ng repudi ati on, but rather, they assune
that their reach is coextensive. Because we concl ude that
MMIlian's claimis not barred by the pre-FI RREA commpn | aw
rules of provability, we need not address whether these rules
continue to apply. See generally, O Melveny & Wers v. FDIC, ---
us. ----, ----, 114 S.Ct. 2048, 2054, 129 L.Ed.2d 67 (1994);
RTC v. Ford Mdtor Credit Corp., 30 F.3d 1384, 1388 (1l1lth
Cir.1994). W note that there exists some conflict anong the
courts which have addressed this issue. Conpare Ofice and
Pr of essi onal Enpl oyees Int'l Union v. FDIC, 27 F.3d 598, 602-03
(D.C.Cr.1993) (assumng sub silentio that the common | aw
remai ned intact after the passage of the statute, although not
directly addressing this issue); Hennessy v. FDIC, 58 F.3d 908,
917-18 (3d Cir.1995) (sane); and Dababneh v. FDIC, 971 F.2d 428,
433-34 (10th Cir.1992) (reading FIRREA as a codification of
exi sting federal common | aw); Bayshore Exec. Plaza Partnership,
750 F. Supp. at 509 n. 5 (sane); Credit Life Ins. Co. v. FDIC,
870 F.Supp. 417, 426 (D.N.H 1993); Ote v. FDIC, 990 F.2d 627
(5th Cir.1993) (table) (suggesting that the provability doctrine
shoul d be read into FIRREA through the "actual direct
conpensat ory damages" |anguage of § 1821(e)(3)); wth Nashville
Lodging Co. v. RTC, 59 F.3d 236, 244 (D.C Cir.1995) (reading
portions of the repudiation section of FIRREA to change conmon
law); Bank One, TX, N.A v. Prudential Ins. Co. of Anerica, 878
F. Supp. 943, 947 n. 1 (N.D. Tex.1995) (sane).



receiver, McMIlian had a right to collect severance pay that was
contingent upon his discharge due to a Reduction in Force. As
nmerely a contingent right, the FDI C posits, McMIlian's severance
pay is not recoverable. W disagree.

Thi s argunment m stakes the common | aw. The cases outside the
| ease context which require that rights and liabilities nust be
fi xed upon insolvency sinply require that the contract right (as
opposed to a nere expectancy) arose before insolvency and that the
claim is not based on a new, post-insolvency contract. To
under stand why the very | anguage quoted by the FDIC in support of
its contingency argunent supports McMIIlian, we nust take a step
back and review the origin of these rules.

The common | aw cases, i.e., those decided prior to FlRREA
wer e based on the National Bank Act, which provided that a receiver
of a failed national bank

shal | make a ratabl e dividend of the noney so paid over to him

: on all such clains as may have been proved to his

satisfaction or adjudicated in a «court of conpetent

jurisdiction.
12 U.S.C A § 194 (1988).

The statute enconpassed two rel ated concepts that reappear in
pre- FI RREA cases: ratability and provability. See, e.g., Ctizens
State Bank of Lonmeta v. FDIC, 946 F.2d 408 (5th Gr.1991);
Hennessy v. FDI C, 58 F.3d 908 (3d Cir.1995). O these, only

provability is at issue in this case.® The National Bank Act did

®The ratabl e distribution concept directs that "dividends be
decl ared proportionately upon the anmount of all clainms as they
stand on the date of insolvency.” American Sur. Co. v. Bethl ehem
Nat'|l Bank, 314 U.S. 314, 417, 62 S.Ct. 226, 228, 86 L.Ed. 241
(1941).



not specify the requirements of a "provable claim"” "Instead,
Congress intended that the just and equal distribution of an
i nsol vent bank's assets be effected "through the operation of
fam | iar equitable doctrines' fashioned by the courts.” Bank One,
TX, N.A v. Prudential Ins. Co. of America, 878 F.Supp. 943, 954
(N. D. Tex. 1995) (quoting Citizens State Bank of Loneta, 946 F.2d at
412; Anerican Sur. Co. v. BethlehemNat'l Bank, 314 U.S. 314, 316,
62 S.Ct. 226, 228, 86 L.Ed. 241 (1941)). Most courts adopted the
so-called "provability test” under which a claim is provable
against the FDIC as receiver if: (1) it existed before the bank's
i nsol vency and did not depend on any new contractual obligations
arising thereafter; (2) liability on the claimwas absolute and
certain in anmount when suit was filed against the receiver; and
(3) the claimwas nade in a tinely manner. See, e.g., Dababneh v.
FDIC, 971 F.2d 428, 434 (10th Cr.1992); Ctizens State Bank of
Loneta v. FDIC, 946 F.2d 408, 412 (5th G r.1991); First Enpire
Bank v. FDIC, 572 F.2d 1361, 1367-69 (9th Cir.1978).

Only the first prong is at issue here. It requires, in part,
that the claimnust exist before the bank's insolvency. A claim
exists before insolvency if it is based on a pre-insolvency

contract which requires paynment upon a stated event. See Citizens

Ratability obligates the court to focus on the point in
time that insolvency is declared. [Cit.] Acreditor's
claimthat increases after insolvency nust be deni ed,
because the claimw || change the anmount of the
creditor's ratable share. [Ct.] The value of a claim
is therefore fixed no later than the point of

i nsol vency.

Bank One, TX, N.A. v. Prudential Ins. Co. of Anerica, 878
F. Supp. 943, 954 (N.D. Tex.1995).



State Bank, 946 F.2d at 415; OPEIU, 27 F.3d at 601-02; First
Enpire Bank, 572 F.2d at 1368-69 (finding that contingent clains of
whi ch the worth or anount can be determ ned by recogni zed net hods
of conputation at atine consistent with the expeditious settlenent
of the estates are provable); Bank One, TX, 878 F.Supp. at 955.
The fact that certain post-insolvency events affect liability under
a pre-insolvency contract does not necessarily nean that the claim
di d not exist before insolvency. See Ctizens State Bank, 946 F. 2d
at 415; OPEIU, 27 F.3d at 603. It is the contract right which
nmust exi st before insolvency, not the fully-matured obligation to
pay.

Thus, the FDIC s reliance on cases which state that a claimis
only provable if it exists before the bank's insolvency is
m spl aced. This aspect of the provability rule is plainly
satisfied in this case because the Severance Plan existed before
i nsol vency.

The first prong of the provability test also requires that
the claim cannot depend on contracts arising after insolvency,
i.e., "new contracts.” This rule is derived froma |line of cases
whi ch general ly involve clains for future rent. See, e.g., Kennedy
v. Boston-Continental Nat'l Bank, 84 F.2d 592 (1st Cir.1936), cert.
di sm ssed, 300 U S 684, 57 S.C. 667, 81 L.Ed. 887 (1937);
Argonaut Sav. & Loan Ass'n v. FDIC, 392 F.2d 195 (9th Cir.), cert.
denied, 393 U.S. 839, 89 S.Ct. 116, 21 L.Ed.2d 110 (1968); FDICv.
Gella, 553 F.2d 258 (2d Cir.1977); Dababneh v. FDIC, 971 F. 2d 428
(10th G r.1992); 80 Pine, Inc. v. European Am Bank, 424 F. Supp.
908 (E.D.N.Y.1976); Executive O fice Centers, Inc. v. FDIC, 439



F. Supp. 828 (E.D.La.1977), aff'd, 575 F.2d 879 (5th GCir.1978) (per
curian). SinceKennedy, the better reasoned cases sinply stand for
the proposition that new contractual obligations created after
i nsol vency do not give rise to "provable" clainms and, as a specific
application of this general rule, clains for future rent are not
provabl e.

I n Kennedy, the court exam ned whether a |essor's assignee
could recover liquidated damages under a |ease covenant which
provi ded that such damages did not accrue until the landlord sent

witten demand, gave notice, and reentered the property. 84 F.2d

at 595. Upon reentry, the agreement provided that the |essee
becane liable for liquidated damages. |1d. The court stated the
rule that the bank's liability nust have accrued and becone
unconditionally fixed by the tinme of insolvency. 1Id. at 597. It

hel d, therefore, that the lessor's assignee could not recover
because his clai mwas based on a "new contract” which was created
by the affirmative act of reentry. Id. Accord Argonaut Savings
and Loan Ass'n v. FDIC, 392 F.2d 195, 197 (9th Cr.), cert. deni ed,
393 U.S. 839, 89 S.Ct. 116, 21 L.Ed.2d 110 (1968). In other words,
t he assignee could not recover the |iquidated damges because his
entitlement to them was created by a post-insolvency contract.
The FDIC and the cases it cites rely on the statenent in
Kennedy that "[i]f nothing is due at the tine of insolvency, the
cl ai mshoul d not be allowed, for that would be in violation of the
National Bank Act (12 US. CA 8 194) calling for a ratable
distribution.” Id. Fromthis, the FDI C gleans that "no reference

what soever should be made to post-insolvency events, and that a



cl ai mnust be "absolutely' fixed, due, and owi ng as of the date of
i nsol vency to be "provable'...." G tizens State Bank, 946 F.2d at
413 (characterizing the FDIC s argunent).

This statenment in Kennedy, however, only applies in the | ease
context and is better represented outside this context by the

court's "new contract" theory.® In First Enpire v. FDIC, 572 F.2d

® n Kennedy, the court exami ned how future | ease payments
shoul d be treated in the context of a national bank receivership.
84 F.2d at 597-98. As pointed out by the dissent in that case,
the court could have either followed the bankruptcy rule (under
whi ch future | ease paynents were not provable) or the equity rule
(under which they were provable). Kennedy, 84 F.2d at 598-99
(Morton, J., dissenting in part).

Revi ew of the bankruptcy rules in effect at the tine
Kennedy was decided reveals the limted scope of that
decision. Prior to the 1934 anendnents to the Bankruptcy
Act of 1898, clains for rent under a | ease due after the
trustee's repudi ati on were not recoverable. See generally,
3 Collier on Bankruptcy 8 502.02[7] (1979). This treatnent
of | eases derived fromthe traditional theory of rent as
| aid down by Lord Coke: " "Rent is a sumstipulated to be
paid for the actual use and enjoynent of another's |and...
The actual enjoynent of the land is the consideration for
the rent which is to be paid.... Fromthis it seens clear,
t hat al though there be a | ease, which may result in a claim
for rent, which will constitute a debt, yet no debt accrues
until such enjoynent has been had.' " Cark on Receivers §
446(b) (19_ ) (quoting Bordman v. Osborn, 23 Pickering
(Mass.) 295 (1939)). The Bankruptcy Act, as originally
drafted, reflected this theory in that "[i]t was held that
rent to accrue after the filing of the bankruptcy petition
was i ncapable of proof as it was not a fixed liability
absol utely owi ng but rather a demand contingent upon the
occurrence of certain events.” 3 Collier on Bankruptcy 8§
502.02[ 7] (1979). Al though the Bankruptcy Act recognized
contingent non-lease clains, courts continually stopped
short of extending the same liberality to clains based on
breaches of |leases. 1d. See also Manhattan Properties v.
Irving Trust Co., 291 U. S. 320, 332-39, 54 S. Ct. 385, 387-89
[78 L.Ed. 824] (1934). Thus, "[wWhile froma strictly
| ogi cal point of view there should be no need or
justification to treat |eases differently from ot her
bilateral contracts, the devel opnent of a landlord's rights
arising fromthe bankruptcy of his tenant led to so many
deviations fromthe general |aw applicable to contractua
rights in bankruptcy that | eases of real estate were for



1361 (9th G r.1978), the court exam ned Kennedy and cases parroting
its | anguage and concl uded t hat

[a] | t hough t hese cases use broad | anguage, indicating that the
bank's liability on any claim nust have accrued and be
unconditionally fixed at the date of insolvency, they are, by
virtue of their dependence on the "new contract' principle,
di stingui shable from cases not dealing with |ease options
exerci sed after insolvency. The clains here are based on
letters of credit that were in exi stence before insol vency and
are not dependent on any new contractual obligations arising
| ater.

Id. at 1367. The court properly concluded that Kennedy 's broad
| anguage should be Iimted to cases involving | eases and the | oss
of future rent. 1d. at 1368. It explicitly stated that the rule
shoul d not be extended to other contingent obligations:
To foll ow those cases here woul d amobunt to extending into new
areas a rule that now appears to be outnoded, based as it is
on a bankruptcy rule that today has been repealed in favor of
the contrary equity rule.
Id. As to other contracts, the court in First Enpire adopted
Kennedy 's new contract anal ysis.

In sum the "fixed, due and ow ng" | anguage from Kennedy has

many years considered sui generis." 3 Collier on Bankruptcy
§ 502.02[7] (1979).

The court in Kennedy elected to follow the soon-to-be
out dat ed bankruptcy rul e which precluded recovery of future
| ease paynents. First Enpire, 572 F.2d at 1367-68. The
bankruptcy rul e on which Kennedy was based was subsequently
repealed in favor of a broad and |iberal provability rule.
See 11 U.S.C.A 8§ 101(5); First Enpire, 572 F.2d at 1368.
Nonet hel ess, in the present bankruptcy code (and, in fact,
in FIRREA) leases "remain in a category apart from ot her
contract clainms."” First Enpire, 572 F.2d at 1368.

In sum the court in Kennedy created the "new contract”
theory which continues to find application in the conmon | aw
provability doctrine. See Dababneh, 971 F.2d at 434,
Citizens State Bank, 946 F.2d at 412; First Enpire Bank,
572 F.2d at 1367-69. The strict "due and ow ng" | anguage in
Kennedy, however, has been confined to clainms for future
rent.



been applied strictly in the context of |ease paynents on the
grounds that such paynents are not provable. See Dababneh, 971
F.2d at 435. Courts have uniformy deenmed clainms for future rent
"unprovable,” see id. (citing cases), and FIRREA continues this
di stinction by providing separate rules in the | ease and non-| ease
contexts. Conpare 12 U.S.C A 8 1821(e), with 8 1821(e)(3). These
cases are distinguishable sinply by virtue of the fact that they
involve clainms for future | ease paynents. As to other contracts,
however, the strong | anguage i n Kennedy sinply refers to the common
law rul e of provability discussed supra (i.e., clainms cannot depend
upon post-insol vency contracts).

A careful review of the |eading cases, particularly those
cited in American Nat'l Bank, 710 F.2d at 1540, reveals strong
support for these general propositions. |In First Enpire Bank, the
court confronted the i ssue of whether standby letters of credit are
provabl e. The court held that such cl ains are provabl e because t he
liability was absolute and certain when the suit was filed agai nst
the receiver. 572 F.2d at 1369. The fact that the standby letters
of credit were to sonme extent contingent at the tinme the receiver
was appoi nted did not destroy their provability.

In FDIC v. Gella, 553 F.2d 258 (1977), the First Grcuit
examned the rights of lessors to collect future rent from the
FDIC.” The court applied the indisputable rule that |essors have
no rights to collect future rent, i.e., a claimfor rent "nust be

due and owing at the tine of insolvency, [cit.], otherwise it does

It did so in the context of evaluating whether the FDI C had
standing to bring a declaratory judgnment action against the
| essee. 1d. at 262.



not constitute a claimagainst a receiver regardl ess of what other
rights the obligee may have." 1d. at 262. This case provides no
support for the theory that the right to collect under an ordi nary
contract (i.e., not a |l ease) against a bank nmust be fully matured
and payabl e as of appoi ntnent of the receiver.

In Anerican Nat'| Bank v. FDIC, 710 F.2d 1528 (11th G r. 1983),
we had to decide which of tw parties was entitled to an
i nt erpl eaded sum of noney. |In disposing of an argunent raised by
t he cl ai mant against the FDIC, we stated that "[i]t is well settled
that the rights and liabilities of a bank and the bank's debtors
and creditors are fixed at the declaration of the bank's
i nsolvency." 1d. at 1540. Thus, we concluded that any attenpt by
the claimant to rely on events subsequent to the bank's closing in
support of its claimto the fund "nust fail since the rights of the
parties were frozen ... when the Bank's doors were shut to
busi ness.” 1d. at 1540-41.

W relied on First Enpire, Gella, and Kennedy to support this

proposition. Those cases, read properly, stand for the "new
contract” theory, i.e., that rights cannot be created anew after
appoi ntment of the receiver. | ndeed, this is how the rule was

applied in Anerican Nat'l Bank in that we rejected attenpts by the
claimant to rely on events subsequent to receivership to create new
contractual rights. InAnmerican National Bank, the claimant failed
to denonstrate any pre-insolvency entitlenment to the fund.
Accordingly, its attenpts to rely on post-insolvency events to
create new contractual rights were properly rejected by the court.

Finally, in Dababneh v. FDIC, 971 F.2d 428 (10th Cr.1992),



the Tenth Crcuit examined the nowfamliar question of whether
future rents are "provabl e" under the pre-FI RREA common | aw. After
repeating the oft-cited rule fromKennedy that rent nust be due and
owi ng at insolvency, and the rule fromFirst Enpire that clainms for
rent cannot depend upon "new contracts" arising after insolvency,
the court held that future rents were not recoverable. 1d. at 435
("The federal courts have uniformy adopted Kennedy 's common | aw
rule barring as "unprovable' clains for future rent against the
recei ver of an insolvent bank."). As with the other |ease cases
cited by the FDI C, Dababneh creates a rul e which applies to clains
for future rent, but falls flat with respect to other clains,
whi ch, al though contingent, existed when the FDI C was appointed
receiver. Cf. First Enpire Bank, 572 F.2d at 1367 (finding that
the |ease cases, "by virtue of their dependence on the "new
contract' principle, [are] distinguishable fromcases not dealing
with | ease options exercised after insolvency"); Dababneh, 971
F.2d at 435 (finding that First Enpire is distinguishable fromthe
| ease cases and "inapplicable by its own stated exception").

Thus, the FDIC s reliance on the comon-law provability
doctrine and on our | anguage in Anerican Nat'l Bank to support its
contingency argunent is msplaced. The provability doctrine, in
rel evant part, sinply demands that clains nust exist before the
bank's insolvency (even if contingent) and that new contractua

obligations cannot arise thereafter. ° The pre-FI RREA cases

! n addition, the provability doctrine has been applied in a
different and special way to clains for future rent. As
di scussed, these cases are distinguishable sinply by virtue of
the fact that they involve future rent.



uniformy state that rights and Iliabilities are fixed upon
appointment of the receiver and that clains based upon new
contracts are not "provable." These rules are consistent with the
policy underlying their creation: ratability and provability.
These cases do not support the proposition that any contingency
destroys provability. See FDICv. Liberty Nat'l Bank & Trust Co.,
806 F.2d 961, 965 (10th Cir.1986) ("Nothing in 8 194 or the
opinions cited ... requires us to hold that a bank's obligation to
pay a fixed anmount of noney upon the occurrence of a specified
event is rendered entirely null and void if the bank's insolvency
i ntervenes before the triggering event occurs.”). To the contrary,
the cases permt clains which arise pre-insolvency to survive and
only preclude clains based on new, post-insolvency contracts. As
the Suprene Court put it over a century ago:
The Dbusiness of the bank nust stop when insolvency is
declared. [Cit.] No new debt can be made after that. The
only clains the [receiver] can recognize in the settlenent
[of] the affairs of the bank are those which are shown by
proof satisfactory to him or by the adjudication of a
conpetent court to have had their origin in sonething done
before the insol vency.
Wiite v. Knox, 111 U.S. 784, 787, 4 S.Ct. 686, 687, 28 L.Ed. 603
(1884) .

Here, at the tinme the FDI C was appoi nted receiver, McMIIlian

was party to a contract with Southeast which entitled him to

severance pay. This right was contingent, of course, on his
di scharge as a result of a "Reduction in Force." This contingency
did not destroy McMIlian's contract rights. The policies of

ratability and provability are anply satisfied in this case. At

the tine the FDIC was appointed receiver, it could have sinply



revi ewed the bank records to determne that McMIIlian had a right
to severance pay that would becone payable upon his term nation
Know edge of this contingent right allowed it to plan accordingly.

The contract rights which gave rise to MM Ilian's claimwere
created before the FDIC was appointed receiver. The fact that
these rights were contingent at that tine is of no nonent. "The
enpl oyees had a right to severance pay as of the date of the
appoi ntment —al beit a contingent one—and that right should be
treated essentially the sane as the right to accrued vacati on pay
or health benefits.” OPEIU, 27 F.3d 598, 601 (D.C.Cir.1994). It
woul d make no sense to limt recovery under FIRREA to only those
contracts in which all contingencies had been elimnated prior to
appoi ntment of the receiver. Al contracts are to sonme extent
contingent until both parties have performed or breached. The
FDIC s interpretation would permt recovery only when a contract
had been breached before receivership—a result clearly contrary to
t he pl ai n | anguage of the statute, Congress' intent, and the comon
law. Indeed, it would nean that things |ike health benefits and
pensi on benefits woul d not be recoverabl e.

Qur conclusion is supported by OPEIU 27 F.3d 598
(D.C.Cr.1994). Accord Mnrad v. FDIC, 62 F.3d 1169 (9th
Cir.1995); Ctizens State Bank of Loneta v. FDIC, 946 F.2d 408
(5th Cir.1991); and Bank One, TX, N. A v. Prudential Ins. Co. of
Amer., 878 F. Supp. 943 (N.D. Tex.1995). OPElIU i nvol ved facts al nost
identical to this case. Plaintiffs clained entitlement to
severance pay under a collective bargaining agreenent that was

repudi ated by the FDIC after it was appointed receiver. The FD C



i nt erposed the sane contingency argunent it presses on this Court.
The court held that the contingent nature of these contracts did
not render themunrecoverable on the grounds that they had not yet
"accrued." OPEIU, 27 F.3d at 601.° Instead, the court held that
severance benefits should be treated t he sane as standby |l etters of
credit in that they are provabl e even though the bank's obligation
is still contingent as of the date of insolvency. 1d. at 602-03
(citing Citizens State Bank of Loneta v. FDI C, 946 F.2d 408, 415
(5th Cr.1991); FDCv. Liberty Nat'l Bank & Trust Co., 806 F.2d
961 (10th Gir.1986); First Enpire Bank-New York v. FDIC, 572 F.2d
1361 (9th Cr.), cert. denied, 439 US 919, 99 S.C. 293, 58
L. Ed. 2d 265 (1978)). See also Monrad v. FDIC, 62 F.3d 1169, 1174
(9th Gir.1995) (concluding that, anong the alternatives, OPElU
offers the better-reasoned approach to the severance pay issue);
Bank One, TX, N.A v. Prudential Ins. Co. of America, 878 F. Supp.
943, 955, 958 (N.D. Tex.1995) (holding that the FDICis liable for
contingent clainms so |long as those cl ains arose before insolvency
and did not rely on new contractual obligations created after
i nsol vency).
As the D.C. Circuit later explained:

To show that the claimhad "accrued,' it was enough that if
t he bank had remai ned sol vent and had unilaterally repudi at ed

°See also Monrad v. FDIC, 62 F.3d 1169, 1174 (9th G r.1995)
("[T] he fact that the actual term nation date post-dates the
appoi ntment of the receiver is insufficient to defeat an
otherwise valid claimto severance pay."); Citizens State Bank
of Lometa v. FDIC, 946 F.2d 408, 415 (5th G r.1991) ("That
l[iability [under standby letters of credit] was actually
triggered ... shortly [after insolvency] cannot be said to
conpletely eradicate the contractual liability which originated
fromstandby letters of credit pre-dating [the bank's]

i nsol vency.").



the severance obligations, the enployees could have sued
successfully in court for the value of those benefits.... 1In
short, the question of whether the enployees' rights were
sufficiently vested on the relevant date (and their clains
sufficiently provabl e) turned on whether the insolvent bank's
prom se was "binding and enforceabl e under contract |aw at
that tine.

Nashvill e Lodging Co. v. RTC, 59 F.3d 236, 244 (D.C.Cr.1995)
(citing OPEIU, 27 F.3d at 602).

Qur conclusion also finds strong support in an amendnent to
the Federal Deposit Insurance Act governing "golden parachute”

contracts. 12 U.S.C. A § 1828(k)."® This legislation, enacted one

912 U.S.C. A § 1828(k) provides, in relevant part:

(k) Authority to regulate or prohibit certain forns of
benefits to institution-affiliated parties

(1) Col den parachutes and i ndemi ficati on paynments

The Corporation may prohibit or Iimt, by
regul ation or order, any gol den parachute paynent
or indemnification paynent.

(2) Factors to be taken into account

The Corporation shall prescribe, by regulation,
the factors to be considered by the Corporation in
t aki ng any action pursuant to paragraph (1) which
may i nclude such factors as the follow ng:

(A) Wiether there is a reasonable basis to believe
that the institution-affiliated party has
commtted any fraudul ent act or om ssion, breach
of trust or fiduciary duty, or insider abuse with
regard to the depository institution or depository
institution holding conpany that has had a
material affect on the financial condition of the
i nstitution.

(B) Whether there is a reasonable basis to believe
that the institution-affiliated party is
substantially responsible for the insolvency of

t he depository institution or depository

i nstitution holding conpany, the appointnent of a
conservator or receiver for the depository
institution, or the depository institution's
troubl ed condition (as defined in the regul ations



prescri bed pursuant to section 1831i(f) of this
title).

(C© Whether there is a reasonable basis to believe
that the institution-affiliated party has
materially violated any applicable Federal or
State banking |aw or regulation that has had a
material affect on the financial condition of the
i nstitution.

(E) Whether the institution-affiliated party was
in a position of managerial or fiduciary
responsibility.

(F) The length of tinme the party was affiliated
with the insured depository institution or
depository institution holding conmpany and the
degree to whi ch—

(i) the paynent reasonably reflects conpensation
earned over the period of enploynent; and

(ii) the conpensation involved represents a
reasonabl e paynent for services rendered.

(4) ol den parachute paynent defined
For purposes of this subsection—
(A) In general

The term "gol den parachute paynent” means any
paynent (or any agreenent to nake any paynent) in
the nature of conpensation by any insured
depository institution or depository institution
hol di ng conpany for the benefit of any
institution-affiliated party pursuant to an
obligation of such institution or hol di ng conpany
t hat —

(i) is contingent on the term nation of such
party's affiliation with the institution or
hol di ng conpany; and—

(iit) is received on or after the date on which—
(1) the insured depository institution or
depository institution holding conpany, or any

i nsured depository institution subsidiary of such
hol di ng conpany, is insolvent;

(I'l') any conservator or receiver is appointed for



year after the enactnent of FI RREA, enpowers the FDICto pronul gate
regul ations disallowng certain severance paynents defined as

"gol den parachute paynents.” It is clear fromthe gol den parachute

such institution;

(I'1'1) the institution's appropriate Federal
banki ng agency determ nes that the insured
depository institution is in a troubled condition
(as defined in the regul ati ons prescribed pursuant
to section 1831li(f) of this title);

(I'V) the insured depository institution has been
assigned a conposite rating by the appropriate
Federal banki ng agency or the Corporation of 4 or
5 under the Uniform Financial Institutions Rating
System  or

(V) the insured depository institution is subject
to a proceeding initiated by the Corporation to
term nate or suspend deposit insurance for such

i nstitution.

(B) Certain paynents in contenplation of an event

Any paynment which woul d be a gol den parachute
paynent but for the fact that such paynent was
made before the date referred to in subparagraph
(A)(ii) shall be treated as a gol den parachute
paynent if the paynent was nade in contenplation
of the occurrence of an event described in any
subcl ause of such subparagraph.

(C© Certain paynents not included

The term "gol den parachute paynent" shall not
i ncl ude—

(1) any paynment nmade pursuant to a retirenment plan
which is qualified (or is intended to be
qgual i fied) under section 401 of Title 26 or other
nondi scrim natory benefit plan;

(i1) any paynment nmade pursuant to a bona fide
deferred conpensation plan or arrangenent which
the Board determ nes, by regulation or order, to
be perm ssible; or

any paynment nmade by reason of the death or
I

(riti)
disability of an institution-affiliated party.



amendnent that Congress expressly contenplated that some severance
paynents wil|l be perm ssible notw thstandi ng the fact that paynent
is "contingent on the term nation of such parties' affiliationwth
the institution." 12 U.S.C. § 1828(k)(4)(A(i). ™ If the FDIC s
contingency argunent were valid, the golden parachute provision
woul d be whol |y unnecessary, because all such contingent paynents
woul d be i nperm ssi bl e.

Qur conclusion is inconsistent with the recent Third Crcuit
decision in Hennessy v. FDIC, 58 F.3d 908 (3d Gir.1995), and so we
pause to explain our differences. |In Hennessy, forner enployees
and managers of Meritor Savings Bank ("Meritor") sought to recover,
inter alia, severance pay under a separation pay plan. Id. at 912-
13. Under the plan, eligible enployees were entitled to severance
pay based on their experience and salary. ld. at 913. These
benefits were triggered by involuntary termnation as a result of
"l ack of wor Kk, j ob el i mnation, reor gani zati on or
reduction-in-force.” 1d. After Meritor was decl ared i nsol vent and
t he FDI C was appoi nted receiver, the FDI C repudi ated t he severance
plan. Id. at 914.

The court in Hennessy adopted the rule from Anerican Nat'
Bank, 710 F.2d at 1540, that rights and liabilities of a bank and
its debtors and creditors are fixed as of the date of the

decl aration of a bank's insolvency. Hennessy, 58 F.3d at 918. In

"W are not persuaded otherw se by the footnote to the
suppl enentary information preceding the proposed regul ations
which reads: "Clains for certain benefits nmay not be provable or
constitute "actual direct conpensatory damages' ... if the
institution is placed in receivership. This regulation does not
provi de otherwi se.” 60 Fed.Reg. 16,069, 16,077 n. 13 (1995).



addition, it applied the | anguage from Kennedy, that a cl ai m nust
have accrued and becone unconditionally fixed on or before the
bank's insol vency. I d. Applying these rules to severance
paynents, the court concluded that because the severance benefits
had not "vested" prior to the FDIC s appoi ntnent as receiver, they
had not "accrued" and were, therefore, unrecoverable. 1d. Accord
FDI C v. Col eman, 611 So.2d 1300 (Fla.App. 4 Dist.1992).

Insofar as the court relied on the rule we enunciated in
American Nat'|l Bank, it m sconstrued the nmeaning of that case. The
rule that rights and liabilities are fixed at insolvency, as
di scussed supra, does not preclude liability for contracts which
are to some extent contingent at insolvency. I nstead, the
common-law rul e of provability (of which the rule in Anerican Nat'l
Bank is a restatenment) precludes liability for clains which did not
exist prior to insolvency and for clains which depend on new
contractual obligations created after insolvency. To the extent
the court in Hennessy relied on Kennedy, it applied rules that
bel ong exclusively in the |ease context or msapplied the rules
enbodyi ng the "new contract theory."

The FDIC also relies on Bayshore Exec. Plaza Partnership v.
FDI C, 750 F. Supp. 507 (S.D.Fla.1990), aff'd on other grounds, 943
F.2d 1290 (11th Gir.1991), to support its contingency argunent.
Its reliance i s m splaced, however, as Bayshore invol ved a | essor's
attenpt to recover rent that had accrued one year after the bank's
decl aration of insolvency. The court sinply applied the hoary rule
that rights and liabilities are frozen at insolvency, Anmerican

Nat'| Bank, 710 F.2d at 1540, and the interpretation nost courts



have given this rule in the | ease context to conclude that the FDI C
was not liable for the post-insolvency rent. See, e.g., FDIC v.
Gella, 553 F.2d 258 (2d Gr.1977).

Thus, we hold that the common | aw provability rules, if they
continue to apply, do not bar the enforcement of MMIllian's
Severance Pl an.

2. "Actual Direct Conpensatory Danmages"”

We address next the second ground proffered by the FDIC in
support of the district court's opinion. The FDIC contends that
even if MMIllian's severance pay is provable, it does not
constitute "actual direct conpensatory danages" w thin the neaning
of 12 U.S.C. A 8 1821(e)(3). Instead, it argues that the Severance
Plan provides for a kind of |iquidated damages, i.e., the plan is
intended to |iquidate the damages resulting fromthe term nati on of
an enpl oyee.

We face a split anong the circuits on this question. The FD C
urges that we adopt the reasoning of Howell v. FDI C, 986 F.2d 569
(1st Cir.1993). There, the First Crcuit held that severance
paynents are not "actual direct conpensatory damages" because they
are "at best an estimate of likely harm nmade at a tine when only
prediction is possible.” Id. at 573. Thus, the court concl uded
that severance paynents are equivalent to |iquidated danages or
even penalties (when the damages are quite |large). | d. In its
vi ew, enpl oyees woul d have no way of proving actual danages at the
time of termnation because they could prove neither enploynent
opportunities foregone nor the possibility that they m ght mtigate

damages by finding new enploynent. |1d. Therefore, according to



the court in Howell, severance pay protects enployees fromtheir
inability to prove actual damages by liquidating the liability.*
Id. See also Hennessy v. FDIC, 58 F.3d 908, 921 (3d Cir.1995)
(followng Howell with little or no analysis); Wstport Bank &
Trust Corp. v. Ceraghty, 865 F. Supp. 83, 86 (D.Conn.1994) (citing
Howel | , 986 F.2d at 573) ("Courts have found that damages resulting
fromthe repudi ati on of a severance package are not "actual direct
conpensat ory damages' w thin the nmeani ng of 8§ 1821 because they are
anal ogous to |iquidated danages."); Lanigan v. RTC, No. 91 C 7216,
1993 W. 792085 (N.D. II'l. March 31, 1993) (followi ng Howell ). The
courts follow ng Howel | generally conclude that because severance
paynents are in the nature of I|iquidated damages, they are not
actual damages and thus do not fall within the "actual direct
conpensat ory damages" contenplated by 8§ 1821(e)(3).

By contrast, at least two circuits have found that severance
paynents conprise "actual direct conpensatory danmages."” See, e.g.,
Monrad v. FDIC, 62 F.3d 1169 (9th Cr.1995); OPEIU, 27 F.3d 598
(D.C.Cr.1994). InOPEIU, the DC. Crcuit addressed and rejected
the Howell <court's characterization of severance paynents as
i qui dated damages. The D.C. Circuit pointed to a |ogical
i nconsi stency in the Howell opinion. Although the enployees were

at will enployees, the Howell court treated the severance pay as

2As further support for its conclusion, Howell relied on
what it guessed Congress intended by "actual direct conpensatory

damages": "It is fair to guess that Congress, faced with
nount ai nous bank failures, determ ned to pare back damages cl ai ns
founded on repudi ated contracts.” |d. at 572. The court

concl uded that Congress sinply intended to disallow clains it
deened "l ess worthy" and, accordingly, it is reasonable that they
i ntended to exclude severance pay. Id.



I i qui dat ed damages—. e., "an approxi mati on of the enpl oyee's future
salary for an agreed term" 27 F.3d at 604. However, because the
enpl oynent was at will, the term nation of enployment was not a
breach of any contract and, therefore, it was logically
inconsistent to treat the severance pay as |iquidated damages for
term nation of the enploynent.

Rat her than |iqui dated damages for term nation of enpl oynent,
the DDC. Circuit viewed severance pay as part of the enployee's
conpensati on package. I1d. at 603 ("An enployer's prom se to nmake
severance paynents is part of the consideration of the enploynent

contract.")."®

Li kew se, in Minrad, the Ninth Crcuit considered
the analysis in Howell and Hennessy, rejected it, and concl uded
that the D.C. Crcuit's opinion in OPEIU was better reasoned.

In this case, it appears that McMIlian's enpl oynent was at
will, not for atermof years. As pointed out by the D.C. Crcuit
in OPEIU, the termnation of McMIlian's enploynent did not, by
itself, breach a contract, and thus, the term nation logically
could not give rise to liquidated damages. As in OPEI U

McMIlian's severance pay appears to have been part of his

conpensati on package. MM Ilian and other enployees becane

“The FDIC attenpts to distinguish OPEIU on the grounds that
t he severance benefits in that case were part of conpensation
under a collective bargaining agreenment. This attenpt to
di stinguish OPEIU msses the D.C. Crcuit's point. OPEIU found
that severance pay nerely nodifies the at will enpl oynent
rel ati onship between the parties by providing enpl oyees an
entitlement upon term nation where there would ot herw se be none.
See Monrad, 62 F.3d at 1174 ("[OPEIU ] construed severance pay
agreenents as enforceable nodifications of at will enploynent;
whet her the paynent plan was provided in a specific collective
bar gai ni ng agreenent appears to be irrelevant to its analysis.").



eligible for severance pay after two years of enploynent and the
anount of severance pay to which they were entitled increased with
seniority. The increase of benefits based on seniority is
i nconsistent with the concept of |iquidated damages. The years of
enpl oynent would not be relevant to an estimation of the damages
whi ch an enployee mght incur as a result of being term nated.
Instead, the fact that severance pay increases with seniority
supports MM Ilian's positionthat it was part of his conpensation.
Cf. Nolde Bros., Inc. v. Log. No. 358, Bak. & Conf. Wkrs. U., 430
U S. 243, 248 n. 4, 97 S.Ct. 1067, 1070 n. 4, 51 L.Ed.2d 300 (1977)
("The fact that the amobunt of severance pay to which an enpl oyee is
entitled under the ... agreenent varies according to the | ength of
hi s enpl oynent and the amobunt of his salary ... supports the ..

position that severance pay was nothing nore than deferred
conpensation.”). An increase in benefits based on seniority is a
common practice in developing the structure of conpensation
packages. Like the DDC. Grcuit in OPEIU, we believe McMIIlian's
severance pay was part of his conpensation package—+.e., "part of
t he consi derati on of the enploynent,” OPEIU, 27 F. 3d at 603—sim | ar

to health and pension benefits.™

“The FDI C argues that the | anguage of the Severance
Agreenent indicates that the severance pay is |iquidated danages.
The FDIC relies upon the follow ng | anguage:

The purpose of the [Severance] Plan is to financially
assi st qualifying enpl oyees, who becone unenpl oyed as
result of a Reduction in Force, through a period of
readj ustment while they seek new enpl oynent by
providing themw th severance benefits.

W reject the FDIC s argunent. The quoted | anguage does not
purport to estinmate damages; indeed, as we have noted, the
term nati on was not a breach of contract and thus triggered



Qur task is the interpretation of the statutory term "act ual
di rect conpensatory damages.” W note that there is no rel evant
| egislative history; the parties have cited none, and we have been
able to find none. See Howell, 986 F.2d at 572. Thus, our
anal ysis relies upon the plain nmeaning of the statutory |anguage.
It is alsoinfornmed, however, by two statutory provisions—+.e., the
express statutory exclusion of punitive damages, |ost profits and
damages for pain and suffering, 12 U S.C A § 1821(e)(3)(B); and
the inference of congressional intent arising from the golden
parachut e anmendnment. See supra note 10.

W begin with the plain neaning of the phrase. See Perrin v.
United States, 444 U. S. 37, 42-43, 100 S.C. 311, 314, 62 L.Ed.2d
199 (1979) ("A fundamental canon of statutory constructionis that,
unl ess ot herwi se defined, words will be interpreted as taking their
ordi nary, contenporary comobn neani ng."); United States .
McLynont, 45 F. 3d 400, 401 (11th Gr.), cert. denied, --- U S. ----
, 115 S.Ct. 1723, 131 L.Ed.2d 581 (1995) ("[T]he plain neaning of

this statute controls unless the | anguage i s anbi guous or |l eads to

absurd results."). "Conpensat ory damages” are defined as those
damages that "w Il conpensate the injured party for the injury
sustai ned, and nothing nore; such as wll sinply make good or
replace the loss caused by the wong or injury.” Bl ack' s Law

no damages. A purpose to tide an enpl oyee over a period of
readj ust mrent woul d not seemto have nuch rel evance to the

i ssue of whether the paynments are |iquidated damages or part
of the conpensation package. For exanple, a pension plan is
simlarly intended to tide enpl oyees over the period of
their retirenment, yet, pension plans are clearly part of the
conpensati on package and not |iquidated damages for the
term nation of enploynent.



Dictionary (6th Ed.1991). "Actual damages," roughly synonynous
wi th conpensatory danages, are defined as "[r]eal, substantial and
just danmmges, or the anmbunt awarded to a conplainant in
conpensation for his actual and real | oss or injury, as opposed ..
to "nomi nal' damages [and] "punitive' damages." 1d.® Finally,
"[d]irect damages are such as follow immediately upon the act
done." Id. Thus, "actual direct conpensatory damages" appear to
i ncl ude those damages, flow ng directly fromthe repudi ati on, which
make one whol e, as opposed to those which go farther by including
future contingencies such as lost profits and opportunities or
damages based on specul ation. See OPEIU, 27 F.3d at 602; RTC v.
Managenment, Inc., 25 F.3d 627, 632 (8th Cir.1994) (holding that
nei ther penalties designed to dissuade a party from breachi ng nor
I i qui dat ed damages are conpensabl e under FlI RREA).

W believe McMIlian's damages fall within the plain neaning
of the terns "actual,” "direct,” and "conpensatory" danmages. The
precise nature of the injury for which he seeks damages is
clarified by viewng MMIlian's severance pay as part of his
conpensati on package. MMIlian's injury was his being di scharged
wi t hout receiving the conpensation due himunder the terns of the
Severance Plan. A significant flawin the FDIC s view of this case
isits mscharacterization of the act triggering potential danmages
and the injury for which potential danmages may be appropriate. The

triggering act is not nerely the discharge of McMIlian, but nore

®According to Corpus Juris Secundum " "Conpensatory
damages' and "actual danages' are synonynous ternms ... and
include[ ] all damages other than punitive or exenplary damages."
25 C. J.S. Danmges 8 2 (1966).



preci sely, the discharge w thout paying McMIlian the conpensation
due him The relevant injury for which there are potential damages
is MMIlian's having been discharged w thout paynent of the
conpensation due him Such injury is anal ogous to discharging an
enpl oyee without giving him his |ast paycheck; i.e., wthout
payi ng hi m conpensation already earned. Contrary to the FDIC s
characterization, the relevant injury is not the difficulty and
perhaps inability of MMIlian to obtain new and equivalent
enpl oynent . Instead, to conpensate McMIlian for having been
di scharged w thout the paynents agreed upon, the appropriate
damages woul d be neasured by the agreed-upon paynents. It is
t hrough these paynents that McMIlian is nmade whole. The damages
are clearly conpensatory; the |oss caused by the injury is sinply
repl aced. The dollar amount he would receive is theactual anount
due, and his damages flow directly fromFD C s repudiation (i.e.,
its refusal to honor the severance pay obligations). Thus, an
award to MM I lian would fall well within the term"actual direct
conpensat ory danmges."

The statutory | anguage in 12 U.S. C. A. § 1821(e)(3)(B) provides
some support for our conclusion. As noted supra, 8 1821(e)(3)(B)
expressly provides that the phrase does not include punitive
damages, lost profits or damages for pain and suffering. Although
it is probable that the listing in the statutory provision is not
exclusive, it provides sonme support for our conclusion in this
case; MM Ilian's severance paynents are not at all Ilike the
listed exclusions. The damages here are clearly not in the nature

of punitive danages. Rat her, the damages would precisely



conpensate MMIllian for not having been paid the anounts
previously agreed to be part of his conpensation package.
Simlarly, such damages are clearly not in the nature of profits or
damages for pain and suffering.

Qur conclusion also derives strong support from the gol den
par achut e anmendnent. See supra note 10. It is clear from the
provi sions of this anendment that Congress contenpl ated that sone
severance paynments would fall within the phrase "actual direct
conpensatory damages."” O herw se, the gol den parachute anendnent
woul d be wholly unnecessary because the FDI C would already be
protected (i.e., by the "actual direct conpensatory danmages"
provision) from liability for paying any severance paynents.
Mor eover, the gol den parachute amendnment provides strong support
for the proposition that the particul ar Severance Plan in this case
was of the kind which Congress intended for the FDIC to honor. The
statute expressly indicates that Congress intended that qualified
retirement plans and "ot her nondi scrimnatory benefit plan[s]" are
perm ssible. 12 U S.C A 8 1828(k)(4)(O(i). A so permssibleis
"any paynent made pursuant to a bona fide deferred conpensation
pl an or arrangenent which the Board determ nes, by regulation or
order, to be permssible.” 12 U S.C. A 8 1828(k)(4)(O(ii). The
Severance Plan in this case is apparently nondiscrimnatory,
applying to all enmployees with over two years of service, and
providing for increase in benefits according to years of service.
| ndeed, the FDIC s proposed regul ati ons expressly contenpl ate the
perm ssibility of nondiscrimnatory severance pay plans like the

i nstant plan. 60 Fed.Reg. 16069, 16070 (to be codified at 12



C.F.R Pt. 359.1(f)(2)(4)) (proposed March 29, 1995).1%

For the foregoing reasons, we reject the FDIC s argunent that
MM Ilian's severance paynents do not qualify as "actual direct
conpensatory damages."” The judgnent of the district court cannot
be affirmed on this theory.

[11. CONCLUSI ON

Accordingly, the decision of the district court is reversed
and the case is remanded for proceedings consistent with this
opi ni on.

REVERSED and REMANDED.

W al so note that & 1828(k) and the proposed regul ations
suggest several considerations which mght |ead to disallowance
of severance paynents. These considerations are not relevant to
our disposition of this case.



