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PER CURIAM:

This appeal examines the point at which a district court judge being investigated by the grand

jury should recuse himself in accordance with Title 28 U.S.C. § 455(a) which requires that a judge

disqualify himself "in any proceeding in which his impartiality might reasonably be questioned."

Judge Michael K. Moore was questioned by FBI and IRS agents and served with a grand jury

subpoena duces tecum as early as November 1992.  He continued to try and sentence criminal

defendants until October 1993, when he recused himself sua sponte from all criminal cases after

news reports revealed he was the target of a grand jury investigation.  Criminal defendants who had

been tried and/or sentenced by Judge Moore between November 1992 and October 1993 moved for

new trials and/or sentencing hearings on the grounds that Judge Moore should have recused himself



when he first learned that he was being investigated.  Judge William C. O'Kelley, then Chief Judge

of the Northern District of Georgia, specifically assigned to hear these motions, ruled in favor of

defendants, holding that Judge Moore should have recused himself in November 1992.

On appeal, the government argues Judge Moore did not abuse his discretion by not recusing

when he first learned he was being investigated, and alternatively, assuming Judge Moore did err

in not recusing earlier, Judge O'Kelley abused his discretion in ordering new trials and or sentencing

hearings across the board rather than determining whether such action was necessary on a

case-by-case basis.  Based on the unique facts of this case, found by Judge O'Kelley, we affirm.

On October 11 and 13, 1993, two Miami newspapers reported that the United States

Attorney's Office in Brooklyn, New York, was investigating Judge Moore for allegedly accepting

gratuities worth thousands of dollars from Central Security Systems, Inc. (CSSI) while he served

as Director of the United States Marshal's Service.  On October 15, 1993, Judge Moore entered an

order sua sponte recusing himself from all cases in which the United States was a party.  Those cases

were reassigned to other judges in the Southern District.

In early 1994, defendants in 24 consolidated cases who had been tried and/or sentenced

before Judge Moore between November 11, 1992 and October 15, 1993, prior to his recusal, filed

motions for new trials and/or new sentencing hearings.  Those defendants argued that under Title

28, U.S.C. § 455(a), Judge Moore should have recused himself from all cases involving the United

States as early as November 1992 when he was first interviewed by the agents from the FBI and IRS

and served with a grand jury subpoena duces tecum.

Chief Judge O'Kelley of the Northern District of Georgia was assigned to hear the recusal

motions.  In orders entered on September 12, 1994, Chief Judge O'Kelley held that Judge Moore

should have recused himself in November 1992 and as a prophylactic remedy ordered new trials



and/or sentencing hearings.  One of these orders, in the case of United States v. Garrudo, is reported

at 869 F.Supp. 1574 (S.D.Fla.1994).

The government moved for reconsideration, challenging both the court's determination that

Judge Moore should have recused himself earlier and the court's broad-brush remedy.  Judge

O'Kelley conducted an evidentiary hearing during which Judge Moore was the sole witness subject

to thorough examination and cross-examination.  About one month after the evidentiary hearing,

Chief Judge O'Kelley entered orders denying the government's motion.  Judge O'Kelley made

additional findings of fact and reiterated his earlier conclusion that "an objective lay observer

knowing all the facts on November 11, 1992, could conclude that Judge Moore's impartiality could

be compromised."  Regarding the remedy, Judge O'Kelley stood by his determination that new trial

and/or sentencing hearings were required.  The government filed numerous appeals in our Court

challenging Judge O'Kelley's orders.  Because the cases evolved from the same set of operative facts

and raised the same core substantive issue, we granted government's motion to consolidate and have

before us now 24 appeals for review.

The parties have brought to our attention a few procedural points which need to be

addressed.

 First, two of the defendants, Angel Cerceda and Carlos Hernandez, moved to dismiss the

government's appeal on the ground that federal law did not grant the government the right to appeal

from orders granting new sentencing hearings.  The government needs specific statutory authority

to appeal in a criminal case, which authority is contained in 18 U.S.C. § 3731.  See United States

v. Scott, 437 U.S. 82, 84-85, 98 S.Ct. 2187, 2190-91, 57 L.Ed.2d 65 (1978) (discussing the

enactment of § 3731 to provide government appeals in criminal cases).  Section 3731 does not

expressly provide for government appeals from orders granting new sentencing hearings.  The issue,



not heretofore decided by this Court, is whether section 3731, a statute that provides it should be

liberally construed to effectuate its purposes, can be so construed as to authorize this appeal.  For

the purpose of this case, unique on its facts, we assume without deciding that the government has

statutory standing to appeal.  We find this appropriate here where the jurisdictional law is uncharted,

our resolution of the jurisdictional question would not affect the outcome in favor of the defendants,

and the decision here reached does not develop or change the law.

Second, the timeliness of the government's cross-appeal in the Cerceda case has been raised.

We exercise our discretion to disregard any procedural irregularity under the circumstances of this

case.

Third, because of the administrative handling of this case in the consolidation of cases for

consideration of the decision of Judge O'Kelley to order resentencing in all cases tried before, but

sentenced after, November 1992, Cerceda's appeal from the decision not to grant a retrial of his case,

tried before November 1992, has never been briefed.  By separate order we are setting a briefing

schedule on Cerceda's appeal, the case to be presented to this panel upon the completion of briefing.

The Need for Recusal

 The government contends that Judge O'Kelley failed to consider numerous significant and

uncontroverted facts and misapplied the applicable legal standard in deciding that Judge Moore

should have recused himself.

 Section 455(a) states:  "Any justice, judge or magistrate of the United States shall disqualify

himself in any proceeding in which his impartiality might reasonably be questioned."  28 U.S.C. §

455(a).  The standard under § 455(a) is an objective one, focusing on a hypothetical reasonable

observer.  The test of whether to recuse is one of objective reasonableness, that is, whether "an

objective, disinterested, lay observer fully informed of the facts underlying the grounds on which



recusal was sought would entertain a significant doubt about the judge's impartiality."  United States

v. Torkington, 874 F.2d 1441, 1446 (11th Cir.1989);  see also Liljeberg v. Health Servs. Acquisition

Corp., 486 U.S. 847, 859-60, 108 S.Ct. 2194, 2202-03, 100 L.Ed.2d 855 (1988).  A judge is under

an "affirmative, self-enforcing obligation to recuse himself sua sponte whenever the proper grounds

exist," and is required to resolve any doubts in favor of disqualification.  United States v. Kelly, 888

F.2d 732, 744 (11th Cir.1989).

 We found no case with similar facts upon which we can rely for direction.  Both parties have

cited to several recusal cases to support their opposing positions, all of which are solid authority for

the general principles we have discussed but factually inapposite.  See, e.g., United States v.

Jaramillo, 745 F.2d 1245, 1248 (9th Cir.1984) (judge indicted while presiding over criminal trial

properly recused under § 455(a)), cert. denied, 471 U.S. 1066, 105 S.Ct. 2142, 85 L.Ed.2d 499

(1985);  In re United States, 666 F.2d 690, 695 (1st Cir.1981) (fact that district court judge had close

relationship with governor and defendant, a former state senator, was chairman of legislative

committee that investigated governor and was reportedly helpful and fact that judge had been

involved to some extent in that investigation no basis for recusal);  Laxalt v. McClatchy, 602 F.Supp.

214, 217-18 (D.Nev.1985) (magistrate judge not disqualified under § 455(a) from hearing pretrial

proceedings in action brought by United States Senator to whom magistrate had unsuccessfully

applied for appointment as district judge).  We agree with the Tenth Circuit's assessment that "cases

within § 455(a) are extremely fact driven "and must be judged on [their] unique facts and

circumstances more than by comparison to situations considered in prior jurisprudence.' "  Nichols

v. Alley, 71 F.3d 347, 351 (10th Cir.1995) (quotation omitted).

In applying this standard, we look to the objective facts in the record that might reasonably

lead an objective observer to question Judge Moore's impartiality.  Judge Moore confirmed that he



was told on or about November 11, 1992, that he was the subject of a pending grand jury

investigation in the Eastern District of New York. On that day, an FBI special agent and an IRS

agent interviewed Judge Moore and served him with a grand jury subpoena duces tecum seeking his

bank and credit card records.  Judge Moore testified that the interview concerned CSSI. On or about

November 18, 1992, Nicholas Pastoressa, the former president of CSSI, a company that contracted

with the United States Marshal's Service for the provision of security in federal courthouses at

various locations, entered a plea of guilty in the United States District Court for the Eastern District

of New York, to a charge of having conspired to pay bribes and illegal gratuities to persons in the

U.S. Marshal's Service.  Pastoressa's plea and other information about the case were carried by a

major news wire service and printed in the New York Times, which has a substantial circulation in

Dade and Broward counties, and the Los Angeles Times between November 19 and November 24,

1992.

Judge Moore had both a business and social relationship with Pastoressa.  Judge Moore

testified that during his tenure at the Marshal's Service, he accepted certain gifts and refused others

offered by Pastoressa and his associate John Caldera.  He testified that prior to the meeting with the

agents, he had some knowledge that CSSI was under investigation, but he was uncertain as to the

specifics.

The basis for the government's allegation of error is that Judge O'Kelley failed to impute all

the necessary knowledge to the hypothetical reasonable observer assessing the appearance of

impartiality, which the government specifies as:

— a detailed knowledge of the workings of a grand jury investigation, including the
significance of the fact that prosecutors in Florida would play no role in an investigation that
originated in New York,

— knowledge of the contents of the Assistant United States Attorney's Manual, and the
distinction the manual makes between the "subject" of an investigation (someone who knows



something about the investigation) versus a "target" (a person to whom the prosecutor or the
grand jury has substantial evidence linking that person to the commission of a crime),

— facts pertaining to the status of the CSSI contracts in controversy when Judge Moore
became director of the Marshal's Service, specifically that the contracts with the Service
were already in place and that Judge Moore was not involved in the renewal of those
contracts.

— knowledge that Judge Moore complied with a grand jury subpoena duces tecum, freely
responded to the agent's questions without a lawyer, was told at that interview that he was
not a target but considered a subject, did not recall being read his rights, and did not contact
a lawyer after that meeting.

 Judge O'Kelley correctly declined to accept this depiction of the "disinterested, lay

observer."  The facts put forth by the government pertain to Judge Moore's subjective knowledge

and assessments he may have made based on his specific knowledge.  Such knowledge may be

relevant to the question of actual bias, but the concern underlying section 455(a) is not whether the

judge is actually biased but simply whether it might appear so.  Liteky v. United States, 510 U.S.

540, 548-50, 114 S.Ct. 1147, 1154, 127 L.Ed.2d 474 (1994).

The goal of section 455(a) is to avoid even the appearance of partiality.  If it would appear
to a reasonable person that a judge has knowledge of facts that would give him an interest
in the litigation then an appearance of partiality is created even though no actual partiality
exists because the judge does not recall the facts, because the judge actually has no interest
in the case or because the judge is pure in heart and incorruptible.

Liljeberg, 486 U.S. at 860, 108 S.Ct. at 2203 (quotation omitted).

Judge O'Kelley kept the analysis away from the technical knowledge as to the differences

between a subject or target of an investigation or subjective facts known only to Judge Moore.

The government relies upon the policy of the Judicial Conference of the United States and

the Eleventh Circuit Judicial Council's protocol for its argument that a judge is not required to recuse

automatically until he has been identified as a target of an investigation.  This policy and the

established protocol were adopted a few years after the events at issue here.  In its report dated

September 19, 1995, The Judicial Conference of the United States, agreed to



urge each circuit judicial council to adopt a mandatory self-reporting rule that requires
federal judges to inform their respective chief judge, on a confidential basis, whenever they
have been indicted, arrested, or informed that they are the target of a federal or state criminal
investigation for a crime which is subject to punishment by imprisonment of one year or
more.

Judicial Conference Report at 87.

On September 5, 1996, the Eleventh Circuit Judicial Council adopted a protocol concerning

recusal of judicial officers that provides:

Judicial officers who are implicated in a federal criminal process by way of arrest, or who
are informed that they are the subject or target of a federal criminal investigation for a crime
that is punishable by imprisonment of one year or more may continue with their criminal and
civil dockets and administrative duties until the Judicial Council determines to adopt
limitations that the nature of the investigation and charges justify.  However, after
consultation with other judges of his or her court, the implicated judge may discontinue
handling civil, criminal and administrative duties that the judge concludes the nature of the
investigation and charges justify.

 While both provisions make clear that a judge must take some action when that judge

becomes a target of an investigation, reading them to be consistent with the relevant statutes, they

do not bar a requirement for recusal at an earlier point should the facts and circumstances so dictate.

Nor do we find dispositive a recent opinion interpreting Standard 3. In In re Lopez-Lukis,

a panel of this Court held that "the refusal of a district court judge to recuse himself from every

criminal case on his docket if he is under criminal investigation by the Department of Justice is not

a clear abuse of discretion or usurpation of judicial power warranting mandamus relief."  113 F.3d

1187, 1188 (11th Cir.1997).  The panel noted, however, that there was nothing about the facts and

circumstances in that particular case that would make it so.  113 F.3d at 1188.  Each case must turn

on its own unique facts.

The Remedy for Failure to Recuse 

 The government contends Judge O'Kelley's grant of new trials and/or sentencing hearings

in every case was too drastic and suggests instead that the factors enunciated in Liljeberg v. Health



Servs. Acquisition Corp., 486 U.S. 847, 108 S.Ct. 2194, 100 L.Ed.2d 855 (1988), be applied on a

case-by-case basis to determine whether there was evidence of bias in the trial record or some

explicit connection between the alleged errors and the appearance of bias.

The Court in Liljeberg provided a three-part test to determine whether a section 455(a)

violation should relieve a party from final judgment.  A court must determine first, "the risk of

injustice to the parties in the particular case,"  second, "the risk that the denial of relief will produce

injustice in other cases," and third, "the risk of undermining the public's confidence in the judicial

process."  486 U.S. at 864, 108 S.Ct. at 2205.

The decision as to a remedy here was based solely on the third factor in Liljeberg, and

emphasized the importance of protecting the appearance of justice, impartiality and objectivity so

as to "promote public confidence in the integrity of the judicial process."  Liljeberg, 486 U.S. at 858,

n. 7, 108 S.Ct. at 2202 n. 7. As the district court noted, "this case is an extraordinary circumstance

and, with this decision as precedent, should not occur again.  Although the finality of judgment is

to be preserved, in this instance the court cannot run the risk that the reputation of the justice system

may be tarnished."  On this basis, we affirm the court's orders granting new trials and/or sentencing

hearings.

 The government argues that one of the cases, United States v. De La Mata, No. 95-4630,

must be analyzed differently from the rest.  The case involved a 70-count indictment relating to bank

fraud and racketeering that took about two-and-a half months to try.  Jury selection began on

October 19, 1992, and the jury returned its verdicts on December 30, 1992.  The trial had completed

its 15th day when Judge Moore met with FBI and IRS agents on November 15, 1992.  The

government is concerned with double jeopardy problems should we affirm in this particular case

because had Judge Moore recused himself in November 1992, he would have had to declare a



mistrial.  First, double jeopardy is not a concern when determining whether the standards for recusal

under section 455(a) have been met.   Kelly, 888 F.2d at 746.  Second, a judge's proper exercise of

discretion to recuse himself satisfies the manifest necessity requirement, thereby permitting a retrial.

888 F.2d at 746.

A thorough reading of Judge O'Kelley's decision, based on the record before him under the

standard of review available on review, reveals that the judgment appealed is due to be affirmed.

The purpose of this opinion is to affirm the findings and the application of law in Judge O'Kelley's

opinion, based on the record that he had before him.  It is not intended to extend or limit the decision

that he made and the reasons for it.

Various motions have been carried with the case.  The government's motion for the Court

to take judicial notice of appellate briefs filed in the Lopez-Lukis case is denied.  The defendants'

request that this Court take judicial notice under Fed.R.Evid. 201 of the criminal informations filed

against Nicholas Pastoressa, Anthony Manfre, and John Caldara, principals of CSSI, which they

attached to their brief as Appendix Two is denied.  The defendant Fred DeLaMata's motion, filed

under seal seeking to supplement the record or for the Court to take judicial notice of letters

submitted by the government in support of sentencing reductions for Pastoressa, Manfre and

Caldara. is denied.

AFFIRMED.

                                                                              


