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BANCO | NDUSTRI AL DE VENEZUELA, C. A, a Venezuel an Banki ng
Institution, Plaintiff-Appellant,

V.

CREDI T SUI SSE, a Swi ss Banking Institution, Maria |sabel Doyle,
an I ndividual, Defendants-Appell ees.

Nov. 20, 1996
Appeal from the United States District Court for the Southern
District of Florida. (No. 90-1470-CV-KMM), K Mchael Moore,
Judge.

Bef ore HATCHETT, Chief Judge, ANDERSON, Circuit Judge, and WOOD,
Senior Circuit Judge.

WOCD, Senior Circuit Judge:

This civil case based on diversity and federal question
jurisdiction involves extensive fraud in international banking.

A brief factual summary is necessary. Plaintiff-appellant,
Banco Industrial de Venezuela C A (BlIV), referred to as a
devel opment bank, was established and i s owned by the gover nment of
Venezuel a. In 1983, during difficult economc tines, Venezuela
instituted a program designed to encourage the inport of certain
categories of essential goods not produced in Venezuela, such as
farm machi nery and nedicines. This was done by instituting a
preferential currency exchange rate for U. S. Dollars adm nistered

by the government. The programwas called RECADI. ' Under the

"Honor abl e Harlington Wwod, Jr., Senior U.S. GCircuit Judge
for the Seventh Crcuit, sitting by designation.

_ 1V'enezuel_a al so devel oped anot her currency program which was
intended to di scourage nonessential inports and encourage _
exports. This programwas seen as increasing Venezuela's foreign



program letters of credit were issued by BIV to facilitate the
RECADI i nports.

Before | ong, those with sophisticated crimnal intentions saw
substantial personal possibilities in the governnent's RECAD
program Instrunental in the abuse of this programwas a man naned
Felix Mralles. Mralles was executive vice president of BlV, and
the person solely in control of the bank's letter of credit
departnment involved in the RECADI program Mralles reported to no
hi gher authority about letters of credit, and on other matters he
reported only to the bank's president. The dubious distinction
however, for devising this particular financial conspiracy goes to
a person naned Jose Mederos, aided by a man nanmed Machado, both
non- bank enpl oyees. They quickly got the helpful attention of
Mralles by paying himbribes exceedi ng $400,000. The conspiracy
was sinple in concept. Mralles would approve the paynent of BIV
letters of credit for nonexi stent RECADI inports that were shown to
exi st by false docunents. BIV would then be reinbursed by the
government. The letters of credit and the docunents were patently
fal se and i nadequate. During the trial they were at tines
described in nonlegal terns as "chinbo" (phonetic), translated to
mean "M ckey Mouse." In tinme, the Venezuel an governnent recogni zed
t he i nadequacy and refused to reinburse BIV. Nevert hel ess, the
fraud worked for a while and finally collapsed in a nationa
scandal in 1987. BIV lost in excess of $1,618,000. However, for

several years during the operation of the fraud it was not a | osing

currency reserves and strengthening the Venezuel an econony. That
programis not involved in this case.



proposition for BIV, as the bank collected its usual transaction
fees for issuing the fraudulent letters of credit.

The situation gets nore conplicated with the entrance of
def endant Maria Doyle. She fornerly had been a Panamani an | awyer,
but at this time was enployed as an assistant treasurer in the
M am branch of defendant Credit Suisse (CS), a Sw ss banking
institution. Venezuela was part of her area of banking
responsibilities. Doyle net Mederos in 1985 when Meder os opened a
personal banking account with CS/Mam, in addition to several
separate corporate accounts, using BIV as a reference. Mederos
deposited substantial sunms in his accounts at CS/Mam. The
corporate accounts apparently were useful to Mederos in his bogus
shi pping transactions. Wen Mederos desired to form sone
Panamani an cor porations, Doyle referred himto her former law firm
i n Panama. Later in 1987, Doyle learned from the CS branch in
Venezuel a that Mederos was having "problens” there. On inquiry
Mederos admtted he had been accused of fraud, but explained it
away as nerely "political." Doyle reported the problemat a bank
nmeeting. At the bank's direction Doyle told Mederos to take the
bul k of his banking business elsewhere based on the runors of
trouble. CS also directed Doyle to nonitor the Mederos' accounts
which remained with CS/Mam. She then referred Mederos to the
Banque Intercommerciale de CGertion (BIG, warning Bl G about the
runors of fraud.

The legal activity began when BIV discovered the fraud and
tried torecoupits letter of credit losses in Florida state court.

BIV secured a tenporary injunction against transfers from the



accounts of Mederos, and sent wits of garnishnent to fifty M am
banks. It also sought Mederos' bank records fromCS. Mederos had
wi t hdrawn $501, 000 from his CS account with checks prepared by
Doyl e payable to BIG and deposited that same anobunt with BIG BIG
pronptly opened an account inits own nane in CS, but it was really
Meder os' account and funded with his noney. CS did not informBIV
of Mederos' interest in that account. Doyle clainmed not to knowit
was the sanme noney. That noney barely escaped bei ng garni shed when
BlGdirected that this account, with the Mederos' funds, be sent to
CSin Switzerland.?

Bl V then expanded its |l egal efforts and filed this nine-count
conplaint against CS and Doyle for their alleged roles in the
conspiracy, theft and laundering of over $1.6 nmllion, which
represented BIV's letter of credit |osses. Several RI CO counts
were included. The defendants, in addition to denying plaintiff's
al l egations, raised affirmative equitabl e defenses.

An eight-week trial followed in 1994 before a twelve-person
jury. Doyle clainmed her Fifth Arendnent privil ege on sone i ssues.
Each side had evidence to support its allegations. The jury
returned a verdict based on its answers to fifteen questions
covering plaintiff's allegations and defendant's equitable
def enses. On the legal issues the jury found in favor of
defendants. On the equitabl e defenses of estoppel and in pari
delicto the jury returned advisory findings |ikew se favorable to

t he defendants. The jury, as instructed, did not initially

’CSinforns us in its brief that that noney with interest
exceedi ng $430,000 is now frozen and held for BIV.



consi der damages in the questions follow ng the equitable defense
guestions. The jury found plaintiff was precluded fromrecovering
from defendants due to the equitable defenses of estoppel and in
pari delicto. After receiving the verdict, the trial judge, in an
abundance of caution, asked the jury to consider, anong other
things, whether it would be appropriate to award BIV any
conpensatory or punitive damages. The jury then found no
conpensatory damages due BIV from either defendant, but allowed
$25, 100 in punitive danmages agai nst Doyle. That punitive damage
award was set aside and is not involved as a separate issue in this
appeal .

BIV raises two main issues, both of which concern only the
equitabl e defenses, in pari delicto and estoppel. First, BIV
argues that the defendants shoul d not have been permtted to assert
their equitable defenses in plaintiff's action at |aw, although
plaintiff concedes the applicable lawis unsettled. Secondly, BlIV
clains that it was error in any event for the jury to hear the
equi tabl e def ense evi dence against BlIV at the sane tine as it heard
t he evidence on BIV' s all egations agai nst CS and Doyl e, because of
the likelihood of confusing and inflamng the jury. Rel at ed
evidentiary and instruction matters are al so raised.

| ssues of law wll be reviewed de novo, but the use of an
advisory jury by the district court is reviewed under an abuse of
di scretion standard. Fed.R Cv.Pro. 39(c).

DI SCUSSI ON
l.

The district judge, in his discretion, adopted the advisory



findings of the jury on equitable defenses, rendering those facts
subject to the clearly erroneous standard. BIV attacks the jury's
verdict in favor of the defendants by arguing the cul pability of
both defendants. Doyl e's conduct, from the evidence, was
questi onabl e. She was, as part of her banking responsibilities, of
assi stance to Mederos when he brought the funds to be banked in
Mam . By that time, Mederos already had possessi on of noney from
the fraud i n Venezuel a. Doyle advised CS/M anm that she had heard
Mederos was having sone trouble in Venezuela. |If Doyle's former
firmin Panama subsequently hel ped Mederos est abl i sh new Panamani an
corporations to further his schene, Doyle is not shown to be
responsible for that firms actions. There is also sone evidence
of CS involvenment in the fraud when it assisted Mederos in his
banki ng business at the sanme tine as BIV was attenpting to | ocate
his funds. The defendants, however, did not invent the fraud or
have anything directly to do with BIV s vice president or other
cul pabl e bank enpl oyees. We cannot reweigh the evidence and
credibility and reach our own factual concl usi ons  about
cul pability. The fact finders, as instructed by the court, did
that under the preponderance of evidence standard or by the clear
and convinci ng evidence standard as applicable to stolen property
counts. In all instances, the jury found contrary to Bl V except on
the punitive danage issue against Doyle. But the small punitive
damage award agai nst Doyl e and the findi ng of no damages agai nst CS
(whi ch coul d obvi ously have pai d substanti al danages) further shows
that the jury viewed the defendant's culpability as [imted. W

cannot say the jury's verdict is not sufficiently supported.



.

Bl V al so argues that the affirmati ve def enses shoul d not have
been allowed in BIV' s action at | aw because to consider them was
contrary to the public interest. Public consequences are an
integral factor in the equitable exercise of discretion, as BlIV
poi nts out, citing Wi nberger v. Ronero-Parcel o, 456 U S. 305, 312,
102 S. . 1798, 1803, 72 L.Ed.2d 91 (1982). That case involved an
i njunction sought under a federal statute. The Suprenme Court's
comment about the inportance of public consequences was made in
connection with "enpl oyi ng the extraordi nary renmedy of injunction,"”
456 U.S. at 312, 102 S.Ct. at 1803, not the use of the |l ess drastic
equi tabl e defenses of in pari delicto and estoppel. BIV also calls
our attention to Pinter v. Dahl, 486 U. S. 622, 108 S.C. 2063, 100
L. Ed. 2d 658 (1988). InPinter, an oil and gas securities case, the
Court refers to the in pari delicto defense and nentions in
footnote 12, 486 U S at 635 that the defense has rarely
succeeded. However, the Court succinctly states the test:
"[U nless the degrees of fault are essentially indistinguishable or
the plaintiff's responsibility is clearly greater, the in pari
delicto defense should not be allowed, and the plaintiff should be
conpensated", 486 U S. at 636, 108 S.Ct. at 2073. The jury in the
present case, in which the bank is the plaintiff, however, advised
that BIV's fault was at least equal to or greater than the
defendants. That finding was accepted by the trial judge after a
long trial. W cannot say based on an exam nation of the record
that the jury's advisory finding of responsibility or culpability

was clearly erroneous.



I n Johnson v. Yellow Cab Co., 321 U.S. 383, 64 S.Ct. 622, 88
L. Ed. 814 (1944), likewise cited by plaintiff, it is explained that
the clean hands doctrine is not such a rigid formula as would
elimnate "the free and just exercise of discretion," but depends
on the particular transaction. 321 U S. at 387-88, 64 S.C. at
625. That is the way the district judge approached this present
case. He examned the transactions, and by the exercise of
di scretion, with the jury's assistance, the judge reached a result
contrary to BIV.

In response to the findings of the judge and jury that it was
as or nore cul pabl e than defendants, BlIV argues that it took action
and fired Vice President Mralles and the other enployees who
cooperated in the fraud. Those were the persons whose actions
primarily constituted the basis for the affirmative defenses of
defendants. BIV argues the m sconduct of its vice president and
its other enpl oyees was outside the scope of their enploynent, and
being contrary to the bank's interests, nade the bank a victim
Therefore, BIV argues, the fraudulent acts should not have been
attributed toit, because that would prevent it fromrecoveringits
| osses. But this fraud involved the bank's letters of credit,
whi ch were the sol e responsibility of the executive vice president,
t he bank's second hi ghest officer.

The case-by-case, particular transaction basis consideration
of equitable defenses such as in pari delicto can be seen in
Batenmen Eichler, H Il Richards, Inc. v. Berner, 472 U. S 299, 105
S.Ct. 2622, 86 L.Ed.2d 215. There the court affirnmed the denial of

an in pari delicto defense in a securities fraud case. The



plaintiff had tried to capitalize on insider corporate information
whi ch turned out to be inaccurate, causing plaintiff's | osses. The
plaintiff was therefore violating the sanme [aws under which the
plaintiff sought recovery. The in pari delicto defense was held
not applicable because of the significant benefits of exposing
insider trading. 472 U S. at 315, 105 S. . at 2631. Precluding
the suit would interfere with the enforcenent of securities |aws
designed to protect the public. Wre the situation otherw se, the
Court notes, plaintiff's owm culpability, if at | east substantially
equal to defendant's, would bar the suit, because of the in par
delicto defense. 472 U.S. at 310, 105 S.C. at 2628-29.
Simlarly, in Perma Life Mufflers, Inc., et al v. Internationa
Parts Corp., et al., 392 U S 134, 88 S.Ct. 1981, 20 L.Ed.2d 982
(1968), a divided Court held that the in pari delicto ("of equal
fault") defense was not applicable to the facts of that case
because applying the defense would interfere with the antitrust
policy of the government. 392 U. S. at 138-39, 88 S. (. at 1984.
In a partial dissent, Justice Harlan, in considering the in par
delicto defense, noted the conplex record and the obscurity of the
law in that area, as we do in the present case. He comented he
woul d "make no attenpt to drain the bog." 312 U S at 156, 88
S.CG. at 1993 (Harlan, J., concurring in part and dissenting in
part). We will follow his exanple. 1In this case, as in Batenman
and Perma Life, the court considered the facts and applied the
equi tabl e defenses accordingly, and that is sufficient.

Bl V further argues the equitabl e def enses caused an i njustice

and the result is contrary to public policy, citing Schacht v.



Brown, 711 F.2d 1343 (7th Cr.1983), cert. denied, 464 U S. 1002,
104 S.C. 508, 78 L.Ed.2d 698 (1983). 1In Schacht the Seventh
Crcuit was considering a different factual context so the decision
is of limted usefulness in this case. In Schacht when the
Il'linois Director of Insurance sued a bank and its directors for
fraud the court found that prolonging the dem se of the bank by
fraud was a consequence which could in no way have benefitted the
bank, 711 F.2d at 1348, and so the use of an equitable defense
woul d have been an injustice contrary to public policy. By
contrast, BIV, though it lost in the end, at |east did benefit to
some extent during the fraud's life from the collection of its
customary transaction fees. Thus, its claimof injustice is not as
strong in that regard as in Schacht. Likew se in Quick v. Peoples
Bank of Cul |l man County, 993 F.2d 793 (11th Cr.1993), another case
i n which the bank was the defendant, not the plaintiff, this court
in part considered the benefit the bank derived from a bank
officer's RICO violations and held the bank subject to liability
t hrough t he application of respondeat superior. W need not decide
this case, however, solely by extending Schacht or Quick to the
present factual situation

BIV also argues it would offend public policy for the
defendants as wongdoers to retain their allegedly fraudulent
gains. It would, BIV clainms, provide a sort of imunity to those
def endants who conspire with bank enployees. To anoint such
affirmati ve defenses, BIV argues, would constitute aninvitationto
al ways i ncl ude sone bank enpl oyees i n pl anned fraudul ent schenes as

a defense against |ater recoupnent by the bank. The bank argues



that the defendants' view of affirmative defenses in effect would
grant immunity to others |ike the defendants in this case.
Per haps, but if so then the bank nust increase its own vigilance
and supervision to prevent being made a victimby the cul pability
of its own responsible officers. In this case the principa
enpl oyee at fault was the executive vice president of BIV, and the
bank cannot avoid the consequences for his fraudul ent actions
within the scope of his unsupervised duties. |If otherw se, a bank
that is found equally or even nore cul pabl e than the defendants, as
in the present case, could nevertheless recover for its own
cul pability. Plaintiff nust be responsible for the actions of its
executive vice president. Trying to decide this particular case
solely upon a public policy basis is futile.
[l

These equitable issues, as the district judge noted, were
bri efed and argued at great |length and detail prior to and during
trial. He did not bifurcate the case into its |legal and equitable
conponents, finding the equitable defense evidence would in any
event be properly presented to the jury to negate elenents of
plaintiff's case. It is also difficult to see howplaintiff could
have presented its own case understandably to the jury w thout
i ncluding the evidence show ng how the bank fraud had origi nated
and devel oped and becone connected with defendants. A legitinmate
question woul d have arisen as to howthis fraud coul d have oper at ed
within the plaintiff bank for so long wthout being detected.
Excluding all the evidence or admtting only selected parts of the

whol e story (as BIV mght prefer for its own purposes) would not



have been sufficient. Telling the whole story was justified. A
bifurcated trial would have resulted in the trial judge hearing two
substantially simlar trials.

The district judge instructed the jury in detail on the two
aspects of the case, both | egal and equitable, cautioning the jury
that it nust separately consider each claim and the evidence
related to it. The unaninous jury verdict was "no" on all of the
interrogatories regarding plaintiff's allegations. Then followed
t he equi tabl e def ense questions. The jury's unani nobus answers were
"yes" as to whether BIV should be estopped as to both defendants.
The answer again was "yes" as to whether BIV bore equal or greater
fault for the fraud than the defendants. The jury was further
instructed that if the answer to either of the above questi ons was
"yes", as was the case, then BlIV was precluded fromrecovery on any
of its clains. |If the jury's answer, however, was "no" then there
were several additional questions to be answered including a
guestion as to damages. So far as the jury was concerned, the
plaintiff sinply failed inits proof on all clainms. There was no
sign of jury confusion. No questions came fromthe jury to the
j udge. Unl ess there was error, as clainmed by BIV, because its
al | egati ons were sonehow tainted by being tried with the equitable
of fenses, BIV cannot prevail. W find that was not the case.

In the particular circunstances of this case, one full of
nmut ual accusations of wongdoing, we find no confusion and no
affront to public policy where the jury finds that the plaintiff,
who seeks recovery, was at |east equally or nore cul pable for the

cause of its troubles than the defendants. Even assum ng the



def endants were w ongdoers, and there was evidence to that effect,
the jury and the judge consi dered t he apporti onnent of cul pability.
Equity will leave the parties as they are and not step in to help
t he equal or maj or wongdoer who first caused the problemto recoup
its | osses.

Mralles, the executive vice president of BIV, was in total
control of the letters of credit departnent, and the letters of
credit were the instrunents of the fraud. He was no ordinary
enpl oyee, but the second hi ghest ranking enpl oyee of the bank. He
was not supervised in regard to letters of credit. He accepted a
bri be and grossly violated the trust that had been i nposed in him
The fraud was a continuing one, not an isolated act. It was all
within the scope of Mralles' banking responsibilities. The
letters of credit thenmselves and the way they were docunented
appear to have been at | east suspicious and i nadequate; to borrow
an apt term they were "chinbo." Neverthel ess, during the
functioning of this fraud within its own walls, BIV received sone
income inits normal course of business fromthe letters of credit.
If we were to assune the truth of all the allegations, inferences,
and i nnuendos each party has levelled at the other, which we need
not do since the fact finders have reasonably sorted it out, we
woul d see no reason for the court to try to apportion the | oss on
sonme basis anong the wongdoers thenselves. Public policy would
not be served by allowi ng the bank to recoup what it |ost because
of the very high level of fraud within its own doors.

The trial judge, in ruling on objections and the adm ssi on of

evidence and his full and clear instructions to the jury, when



viewed as a whole, did as well as any one reasonably could. As to
the equitable matters we find no abuse of discretion. W find no
need to disturb the jury's verdict on plaintiff's allegations nor
its advisory judgnent on the equitable defenses adopted by the
trial judge. |If there was any error in this long, unusual, and
conplicated case, it was of no consequence. The other |esser
related matters raised by BIV are without nerit. W do not intend
with this case to "drain the bog" in the words of Justice Harl an,
nor do we intend to deepen it in this area of the law, only to
decide this particular case on its own facts.

The plaintiff is not entitled to a new trial, and we AFFIRM

the district court in all respects.



