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Appeal from the United States District Court for the Southern
Etaggict of Florida. (No. 94-779-ClV-FAM, Federico A. Moreno,

Bef ore HATCHETT and EDMONDSON, Circuit Judges, and JOHN R G BSON,
Senior Circuit Judge.

HATCHETT, Circuit Judge:

In this appeal, the sole issue we address is whether the
hol ding in Cobb v. Lewis, 488 F.2d 41 (5th Cr.1974) that antitrust
clainms are non-arbitrable remains controlling precedent in this
circuit in light of intervening decisions of the United States
Suprenme Court. We affirmthe district court's ruling that Cobb
control s.

FACTUAL AND PROCEDURAL BACKGROUND

From 1984 to 1992, Kotam El ectronics, Inc. (Kotam, a dealer
and distributor of consuner electronics products, entered into
annual deal er and di stributor contracts with JBL Consuner Products,
Inc. (JBL). These contracts contained identical provisions

requiring the parties to submt clains asserting violations of the

"Honorabl e John R G bson, Senior U.S. Circuit Judge for the
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antitrust laws to binding arbitration.' Despite the arbitration
provi si ons, Kotam brought this antitrust action alleging that JBL
engaged i n price discrimnation agai nst Kotamand ot her deal ers and
distributors in violation of the Robinson-Patman Act, 15 U S.C. 8§
13.2 JBL noved to disnmiss the conplaint or, inthe alternative, to
stay judicial proceedings pending arbitration pursuant to section
3 of the Federal Arbitration Act (FAA, 9 U S.C § 3.

The magi strate judge issued a report recomrending that the
district court deny JBL's notion. The nmagistrate judge found that
Cobb v. Lews, 488 F.2d 41 (5th Cr.1974), which held that
antitrust clains are non-arbitrable, constituted binding precedent
on this issue. 1In so doing, the magistrate judge rejected JBL'S
contention that the Suprene Court has effectively overrul ed Cobb,
t hus rendering Kotams antitrust clains arbitrable. The district
court adopted the magistrate judge's report and recomrendation

Thi s appeal foll owed.

The provisions provide, in relevant part:
22. GOVERNI NG LAW AND ARBI TRATI ON

b. Any controversy or claimarising out of or relating
to this Agreenent, or the breach or validity
t hereof, whether at common | aw or under statute,
including without Iimtation clains asserting
violation of the antitrust |laws, shall be settled
by final and binding arbitration in accordance
with the Rules for Cormercial Arbitration of the
Anerican Arbitration Association ("AAA') in effect
at the time of the execution of this Agreenent.
Judgnent upon the award rendered by the Arbitrator
may be entered in any court having jurisdiction
t her eof .

*The district court adopted the magistrate judge's finding
that "Kotam does not deny that the clains at issue arose out of
the Deal er and Distributor Agreements."” Kotam does not chall enge
this finding on appeal .



DI SCUSSI ON

We have jurisdiction pursuant to section 16 of the FAA which
provi des that "[a]n appeal nmay be taken from an order refusing a
stay of any action under section 3 [of the FAAl." 9 US C 8
16(a)(1)(A). The district court's denial of JBL's notion to stay
judicial proceedings pending arbitration involved only a question
of law. Therefore, we review the district court's decision de
novo. See Luckie v. Smth Barney, Harris Upham & Co., Inc., 999
F.2d 509, 512 (11th Cir.1993).

In Cobb, the fornmer Fifth Circuit "addressed [the] question]
] of the appropriateness of arbitration of issues arising under the
federal antitrust laws." Cobb, 488 F.2d at 47. The Fifth Crcuit
concluded that "as a general matter, antitrust clains are not
appropriate subjects of arbitration." Cobb, 488 F.2d at 47.% In
reachi ng this hol ding, the Cobb court followed the reasoni ng of the
Second Gircuit's opinion in Anerican Safety Equi pment Corp. v. J.P.
Maguire & Co., 391 F.2d 821 (2d G r. 1968):

The Anerican Saf ety Equi pnment Corp. case outlined three mjor

consi derations supporting this rule. The first is the broad

range of public interests affected by private antitrust

cl ai ns. The Court recognized that "[a] claim under the

antitrust laws is not nerely a private matter", because

private antitrust actions are an integral part of the effort

of the antitrust laws "to pronote the national interest in a

conpetitive econony”. 391 F.2d at 826. The Second Circuit

noted that it is doubtful Congress could have "intended such

clains to be resolved el sewhere than in the courts”. 1d. at

827. The second is the conplexity of the issues and the
extensiveness and diversity of the evidence antitrust cases

®The court in Cobb recognized "an "exception' to this "rule'
against arbitration of antitrust issues for situations "when the
agreenent to arbitrate is nmade after the dispute arises.' "
Cobb, 488 F.2d at 47 (quoting Cobb v. Network C nema Corp., 339
F. Supp. 95, 99 (N.D. Ga.1972)). This exception has no application
to this case.



usually involve. These render antitrust clains "far better
suited to judicial than to arbitration procedures”. 1d. The
thirdis the questionable propriety of entrusting the decision
of antitrust issues to commercial arbitrators, who "are
frequently nmen drawn for their business expertise", when "it
is the business conmunity generally that is regulated by the
antitrust laws". 1d. at 827.
We are persuaded by these consi derations.
Cobb, 488 F.2d at 47 (alteration in original).

I n Bonner v. Gty of Prichard, Ala., 661 F.2d 1206, 1207 (11lth
Cir.1981) (en banc ), this court adopted as bindi ng precedent al
decisions of the fornmer Fifth Crcuit rendered prior to Cctober 1,
1981. This court also adopted the rule "that a prior decision of
the circuit (panel or en banc) could not be overruled by a panel
but only by the court sitting en banc.”™ Bonner, 661 F.2d at 1209;
see also United States v. Mchado, 804 F.2d 1537, 1543 (11lth
Cir.1986) ("Only a decision by this court sitting en banc or by the
United States Supreme Court can overrule a prior panel decision.").
The Suprenme Court has not expressly overrul ed Cobb, and neither has
an en banc court of this circuit.

"At the sanme tine, however, according to both Eleventh and
Fifth Crcuit precedent this panel may not overl ook decisions by
the Supreme Court which inplicitly overrule a binding circuit
decision, or undercut its rationale.” Leach v. Pan American Wrld
Ai rways, 842 F.2d 285, 286 (11th Cir.1988). JBL contends that the
Suprene Court has substantially undercut the rationale of Cobb in
M t subi shi Mdtors Corp. v. Soler Chrysler-Plynmouth, Inc., 473 U. S
614, 105 S. Ct. 3346, 87 L.Ed.2d 444 (1985) and its progeny. Thus,
JBL argues that this panel has the authority to hold that Cobb is

no |onger viable and that Kotamis antitrust claimis arbitrable.



We first address the M tsubishi decision.

In Mtsubishi, Mtsubishi Mtors Corporation (M tsubishi),
Sol er Chrysler-Plynmouth, Inc. (Soler), and Chrysler International,
S.A (CISA) were parties to a sales agreenent containing a clause
providing for arbitration for all controversies arising out of the
agreenment in accordance with the rules of the Japan Commercia
Arbitration Association. Mtsubishi, 473 U.S. at 616-17, 105 S. C
at 3348-49. After disputes arose anong the parties, M tsubishi
brought an action in federal court, in part under the FAA 9 U. S. C
8 1 et seq., seeking to conpel arbitration. Mtsubishi, 473 U S.
at 617-19, 105 S. Ct. at 3349-50. Sol er countercl ai mred agai nst
M t subi shi and ClI SA, asserting, in part, clainms under the Shernman
Act, 15 U S.C. 8 1 et seq. Soler resisted the arbitration of its
antitrust clains. M tsubishi, 473 U S at 619-21, 105 S. C. at
3350-51. The Suprene Court held that Soler's antitrust clains were
arbitrable. Mtsubishi, 473 U S. at 629, 640, 105 S.Ct. at 3355,
3360-61.

In its analysis, the Suprene Court rejected the Anmerican
Saf ety consi derations endorsed in Cobb. See Mtsubishi, 473 U S
at 637, 105 S.Ct. at 3359 ("[S]o long as the prospective litigant
effectively may vindicate its statutory cause of action in the
arbitral forum the statute wll continue to serve both its
remedi al and deterrent function."); at 633-34, 105 S.C. at 3357
("[T] he factor of potential conplexity al one does not persuade us
that an arbitral tribunal could not properly handle an antitrust
matter."); and at 634, 105 S.C. at 3357. ("[We also reject the

proposition that an arbitration panel will pose too great a danger



of innate hostility to the constraints on business conduct that
antitrust law inposes."). Therefore, JBL asserts that M tsubishi
has undercut the rational e of Cobb to the extent that Cobb no
| onger constitutes binding precedent on this panel.
Contrary to JBL's assertions, we do not believe that
M t subi shi has underm ned Cobb. In Mtsubishi, the Court stated
that it "granted certiorari primarily to consider whether an
American court should enforce an agreenent to resolve antitrust
clainms by arbitration when that agreement arises from an
international transaction.” Mtsubishi, 473 U.S. at 624, 105 S. C
at 3352 (enphasis added). Moreover, in deciding this issue, the
Court stated that:
W find it unnecessary to assess the legitimcy of the
Aneri can Safety doctrine as applied to agreenents to arbitrate
arising fromdonestic transactions .... [ We concl ude that
concerns of international comty, respect for the capacities
of foreign and transnational tribunals, and sensitivity to the
needs of t he i nternational conmer ci al system for
predictability in the resolution of disputes require that we
enforce the parties' agreenent, even assum ng that a contrary
result would be forthcom ng in a donestic context.
M tsubishi, 473 U S. at 629, 105 S.Ct. at 3355 (enphasis added).*
In fact, the Court stated in introducing its application of the
American Safety doctrine that "we nust weigh the concerns of
Ameri can Safety against a strong belief inthe efficacy of arbitral
procedures for the resolution of international commercial disputes
and an equal commtnent to the enforcenent of freely negotiated
choi ce-of -forum cl auses.” M tsubishi, 473 U S. at 631, 105 S. C

at 3356. The Court thus expressed its skepticismwith Anerican

*JBL does not dispute that Kotamis |lawsuit is a donestic
antitrust action.



Safety when applying that doctrine only to the international
commercial realm See Mtsubishi, 473 U.S. at 631-37, 105 S. . at
3356-59; see also Mtsubishi at 658, 105 S.Ct. at 3370 ("The Court
assunes for the purposes of its decision that the antitrust issues
woul d not be arbitrable if this were a purely donestic dispute ..
but hol ds that the international character of the controversy makes
it arbitrable.™) (Stevens, J., dissenting). Consequently, we
concl ude that M tsubishi has not undercut the rational e of Anerican
Safety and Cobb as applied to donestic antitrust actions. Thus,
Cobb remains the lawof this circuit, and we are bound to apply it.

None of the cases the Suprene Court has deci ded subsequent to
M t subi shi conpel us to change this conclusion. No question exists
that the Court has relied on Mtsubishi to expand the scope of
statutory «clainms subject to arbitration. See Glnmer .
| nt er st at e/ Johnson Lane Corp., 500 U S. 20, 111 S. C. 1647, 114
L. Ed. 2d 26 (1991) (Age Discrimnation in Enploynent Act of 1967);
Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U S
477, 109 S. . 1917, 104 L.Ed.2d 526 (1989) (section 12(2) of the
Securities and Exchange Act of 1933); Shearson/ Anerican Express,
Inc. v. MMhon, 482 U S 220, 107 S.CG. 2332, 96 L.Ed.2d 185
(1987) (section 10(b) of the Securities and Exchange Act of 1934
and the civil provisions of the Racketeer |nfluenced and Corrupt
Organi zations Act). In none of these cases, however, did the Court
speak directly to the propriety of arbitrating domestic antitrust
claims. Accordingly, they do not change our view thaiCobb remains
controlling precedent in this circuit.

Nei t her does JBL's reliance on Nghiemv. NEC El ectronic, Inc.



25 F.3d 1437 (9th Cr.), cert. denied, --- US ----, 115 S . C

638, 130 L.Ed.2d 544 (1994). In Nghiem a panel of the N nth
Crcuit, subject to a simlar "prior panel rule" as this court,
relied on Mtsubishi to overrule Lake Conmunications, Inc. v. ICC
Corp., 738 F.2d 1473 (9th Cr.1984), a decision that endorsed the
Anerican Safety reasoning and hol ding. The Nghi em court provided

three reasons to support its holding. First, the court noted that

in Glmer "the Suprenme Court ... cited Mtsubishi for the genera
proposition that antitrust clains can be arbitrated.” Nghiem 25
F.3d at 1441. Second, the court stated that " M t subi shi

specifically refuted the anal ysis of Anerican Safety."” Nghiem 25
F.3d at 1441. Third, the court indicated that "Mtsubishi may be
seen as evidence of the Supreme Court's desire to nmake statutory
rights subject to arbitration.” Nghiem 25 F.3d at 1442. Qur
analysis has already revealed that we disagree with the N nth
Crcuit's second and third reasons in support of its outcone in
Nghiem Wth regard to the first reason, we believe that the best
source for decidi ng what Mtsubishi heldis the Mtsubishi decision
itself, and not a phrase in a subsequent case summarizing
(i nprecisely, we believe) the Mtsubishi holding. See Gl ner, 500
US at 26, 111 S.C. at 1652, 114 L.Ed.2d at 37. In any event,
given the precise issue in this case, JBL's reliance on authority
outside of the Suprene Court or this circuit is m splaced.
Finally, Mtsubishi and the cases nenti oned above have pl aced
“"[t]he burden ... on the party opposing arbitration ... to show
that Congress intended to preclude a waiver of judicial renedies

for the statutory rights at issue.” MMahon, 482 U. S. at 227, 107



S.C. at 2337-38; see also Glnmer, 500 U S at 26, 111 S.C. at
1652, 114 L.Ed.2d at 37; Rodriguez de Quijas, 490 U S. at 483, 109
S.C. at 1921; Mtsubishi, 473 U S. at 628, 105 S.Ct. at 3354-55.

We Dbelieve that Kotam has net this burden. "I'f such a[ ]
[ congressional] intention exists, it will be discoverable in the
text of the [statute], its legislative history, or an "inherent

conflict' between arbitration and the [statute's] underlying
purposes.” G lmer, 500 U.S. at 26, 111 S. . at 1652, 114 L.Ed. 2d
at 37 (quoting McMahon, 482 U.S. at 227, 107 S.C. at 2337-38). As
outlined above, the Cobb court held that an inherent conflict
exi sts between arbitration and the underlying purposes of the
antitrust |aws. See Cobb, 488 F.2d at 47 ("W agree that "the
pervasi ve public interest in enforcenent of the antitrust |aws, and
the nature of the clains that arise in such cases, conbine to nake
t he outconme [that antitrust clainms are non-arbitrable] clear'[.]")
(quoting Anerican Safety, 391 F.2d at 828). Cobb constitutes
bi ndi ng precedent on this panel. Therefore, because Kotami nvoked
Cobb in opposing JBL's notion, Kotam has net its burden under
M tsubi shi and its progeny.
CONCLUSI ON

In sum we hold that the district court properly relied on
Cobb in denying JBL's notion to stay judicial proceedings pendi ng
arbitration. Accordingly, we affirmthe judgnment of the district
court.

AFFI RVED.

JOHN R G BSON, Senior Circuit Judge, dissenting:

The court today holds that Cobb v. Lewis, 488 F.2d 41 (5th



Cir.1974), is controlling circuit precedent and rejects the
argunent that M tsubishi Mdtors Corp. v. Soler Chrysler-Plynouth,
Inc., 473 U S. 614, 105 S.C. 3346, 87 L.Ed.2d 444 (1985), is
intervening authority justifying this panel's departure from Cobb.
| respectfully dissent.

M t subi shi makes plain that it deals only with arbitration of
antitrust cases in an international setting and, on several
occasi ons, disavows that it applies to donestic transactions. 473
U S at 629, 105 S.C. at 3355. Nevertheless, Mtsubishi devotes
nearly four pages to anal yzing American Safety Equi pnment Corp. v.
J.P. Maguire & Co., 391 F.2d 821 (2d Cir.1968). The Court
considers and rejects the four ingredients supporting Aneri can
Safety 's conclusion that antitrust cases may not be arbitrated.
Only one of the four ingredients in Anerican Safety, the
proposition that an arbitration panel wll threaten business
conduct because of innate hostility to antitrust |aw, reflects any
di fference between a donestic and international case. In turn
Cobb is based on Anerican Safety. Although a few other cases are
referred to in Cobb, Anerican Safety is the first and forenost
authority di scussed.

| conclude that Mtsubishi deals a death blow to Cobb.
M t subi shi either overruled Cobb, or at |east, destroyed circuit
authority refusing to enforce arbitration agreenents in donestic
antitrust disputes.

Thus, | believe that the circuit operates on a clean slate,
and that it would be wise to directly consider the issue. If we

did so, | would conclude, like the Ninth Crcuit and several other



district courts, that agreenents to arbitrate donmestic antitrust
di sputes are enforceable. Nghiemv. NEC Elec., Inc., 25 F.3d 1437
(9th Gr.), cert. denied, --- U S ----, 115 S C. 638, 130 L. Ed. 2d
544 (1994); see also Sanjuan v. American Bd. of Psychiatry and
Neurol ogy, Inc., 40 F.3d 247, 250 (7th G r.1994).

| would reverse the district court's order and direct the
district court to enter a stay to allow arbitration of the

antitrust clai ns.



