United States Court of Appeals,
El eventh Gircuit.
No. 94-4912.
UNI TED STATES of Anerica, Plaintiff-Appellee,
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Franci sco Antoni o MOYA, Defendant - Appel | ant.
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Appeal from the United States District Court for the Southern
?uatg(ral ct of Florida. (No. 94-37-CR-SH), Shel by H ghsmith, D strict

Bef ore EDMONDSON and DUBINA, Circuit Judges, and ENGEL’, Seni or
Circuit Judge.

EDMONDSON, Circuit Judge:

Def endant Franci sco Moya asserts that statenments he nmade to an
| mmi gration and Naturalization Service inspector were obtained in
violation of the Fifth Anendnent or Mranda v. United States, 384
U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). He thus urges
reversal of his conviction (before ajury) for illegal reentry into
the United States in violation of 8 U S.C. § 1326.

l.

Moya arrived in Mam International Arport bearing a
resident-alien card and a Dom nican passport. VWhen an INS
i nspector ran a conputer check on Moya's resident-alien card, that
check yielded a "TECS' match,' and agents endeavored to deternine

whet her Mya's arrival in the country was illegal. Moya was

"Honorable Al bert J. Engel, Senior US. CGrcuit Judge for
the Sixth Grcuit, sitting by designation.

A "TECS" match alerts officials to a person's imigration
hi story. Here, the match suggested Mbya may have been deport ed.



referred to the "secondary"” area at Custons, where Inspector Juan
Lopez, a US. Inmgration Oficer, led Mya to his office and
identified hinself. Lopez proceeded to adm ni ster an oath to Mya,
to interview Mdya, and to transcribe his conments.

Moya's interview transcript was wthdrawn as an exhibit
pursuant to an agreenent by the government not to use the
transcript. The governnment did elicit sone testinony about the
i nterview, though, which reveals sone of the interview s contents:
Moya said he was entering the United States to see his famly,
deni ed havi ng ever been deported, admtted he was no United States
citizen, and said that he did not use aliases.

Wen the interview began, Lopez did not know of Mya's
crimnal record. Lopez testified that during the interview, a
conputer search confirmed that Mya had been earlier deported
After the interview, investigation by the INS showed Myya had not
sought the perm ssion of the Attorney General's Oficetoreturnto
the United States, as is required under 8 U.S.C. § 1326.

Nothing in the record indicates that Myya was handcuffed en
route to or in Lopez's office, was physically held or noved, or was
acconpani ed by unifornmed officers. Nor was he subjected to booki ng
procedures, told he was not free to leave, or infornmed of fornma
accusations. Nothing indicates that he ever asked to | eave or to
see a | awyer

.
This circuit has held that aliens at the border are entitled
to Mranda warnings before custodial interrogation. See United

States v. Henry, 604 F.2d 908, 914 (5th Cr.1979); see also Jean



v. Nelson, 727 F.2d 957, 972-73 (11th Cr.1984) (citing Henry ),
aff'd on other grounds, 472 U S. 846, 105 S.Ct. 2992, 86 L.Ed.2d

664 (1985).
Wet her Mya was "in custody” and entitled to Mranda
warnings is a mxed question of law and fact; we review the

district court's factual findings onthe matter for clear error and
its legal conclusions de novo. Jacobs v. Singletary, 952 F.2d
1282, 1291 (11th G r.1992). At the outset, the issue is whether
"under the totality of the circunstances, a reasonable man in the
suspect's position wuld feel a restraint on his freedom of
novenent ... to such extent that he would not feel free to | eave."
United States v. Phillips, 812 F.2d 1355, 1360 (11th G r.1987)
(citations omtted). The test 1is objective: the actual,
subj ective beliefs of the defendant and the interview ng officer on
whet her the defendant was free to | eave are irrel evant. Berkener
v. McCarty, 468 U.S. 420, 442, 104 S.Ct. 3138, 3151, 82 L. Ed. 2d 317
(1984); Phillips, 812 F.2d at 1360. But, to be nore specific, the
Suprene Court has said that whether a suspect is in custody turns
on whether restrictions on the suspect's freedom of novenent are
"of the degree associated with formal arrest.” M nnesota V.
Mur phy, 465 U.S. 420, 430, 104 S.C. 1136, 1144, 79 L.Ed.2d 409
(1984) (citations omtted). And, under the objective standard, the
reasonabl e person fromwhose perspective "custody” is defined is a
reasonabl e i nnocent person. See Florida v. Bostick, 501 U S. 429,
437-38, 111 S. Ct. 2382, 2388, 115 L.Ed.2d 389 (1991). \Wether a
def endant knows he is guilty and believes incrimnating evidence

wi Il soon be discovered is irrel evant.



We hold that Mbya was not in custody in Inspector Lopez's
office. As noted above, he was not physically noved or restrained
by officers on the way to the scene of the interview Cf. Jacobs,
952 F. 2d at 1291 (person was in custody when grabbed and restrained
by officer). No handcuffs were enpl oyed, and no guns were drawn.
Cf. United States v. Blackman, 66 F.3d 1572, 1576-77 & n. 4 (1l1lth
Cr.1995) (even when handcuffed and hel d at gunpoi nt, suspect was
not wunder arrest). He was not booked or told of fornma
accusations, nor told that he was under arrest. See Phillips, 812
F.2d at 1362 (suspect not in custody because "he was never placed
under arrest or told that he was under arrest”). He did not ask to
| eave, and Inspector Lopez did not communicate to himthat he was
not free to do so. See id. (relying on fact suspect never
requested to termnate the interview). Moya made no adm ssions
during the interviewthat woul d have | ed a reasonabl e person in his
place to conclude that he would be arrested inmmediately. Cr.
Henry, 604 F.2d at 920 (when suspect admitted fact establishing
| egal violation, he was thereafter in custody). | nst ead, Mbdya
deni ed that he had ever been deported.?

We note that our conclusion is buttressed by case lawin this
circuit explaining that whether interrogationis "custodial" should
be interpreted in the |ight of the strong governnmental interest in
controlling the borders. See United States v. Lueck, 678 F.2d 895,

899 (11th Cr.1982) ("Interrogation at the border constitutes one

’Lopez testified at trial that, while he spoke to Mya, Mya
was actually not "free to | eave and roam about in the airport as
he saw fit." W note that this testinony is of no consequence
under the objective test of Berkener and Phillips, because Lopez
did not comunicate his intent to Mya.



not abl e exception to the constitutional protection of M r anda.
Because of the overriding power and responsibility of the sovereign
to police national borders, the fifth amendnent guarantee agai nst
self-incrimnation is not of fended by routine questioning of those
seeking entry to the United States.”). Cf. United States v. Vigil -
Mont anel , 753 F.2d 996, 998 (11th Cr.1985) (discussing Lueck in
ai rport-security context).

Thus, because of the sovereign's responsibility, some degree
of questioning and of delay is necessary and is to be expected at
entry points into the United States. Because of this expectation,
guestioning at the border must rise to a distinctly accusatory
| evel before it can be said that a reasonable person would fee
restraints on his ability to roamto the "degree associated with
formal arrest.” Mirphy, supra. W stress that events which m ght
be enough often to signal "custody" away fromthe border will not
be enough to establish "custody” in the context of entry into the
country. This idea is consistent with cases involving facts
simlar to this one, which have indicated that a secondary
interview is part of the border routine and does not require
Mranda warnings.® E.g., Henry, 604 F.2d at 920 ("[Rleferral of a
person entering this country to a secondary inspector is part of
the "routine' border interrogation and does not, in and of itself,
focus on the person so as to require a Mranda warning."); see
also United States v. Martinez, 588 F.2d 495, 498 (5th Cr.1979)

(interrogation of suspect at border was "routine custons inquiry

W recogni ze that because these cases were decided under
the ol der, subjective test for custody, they do not control the
out conme here.



for which Mranda warnings are unnecessary").
[l

Moya al so argues that his confession was involuntary and so
obtained in violation of the Fifth Anmendnent. The extensive
evi dence i ntroduced on Mya's nental capacities is insufficient to
prove his confession was involuntary. This circuit has held that
"mental deficiencies of a defendant, by thenselves, are not
sufficient to render a confession involuntary. To establish that
his confession was involuntary, [a defendant] nust al so establish
police coercion.” Moore v. Dugger, 856 F.2d 129, 132 (1lith
Cir.1988). Mya has not asserted that his interviewwas physically
or psychol ogi cally coercive, and therefore his due process ar gunent
is without nerit.

Moya's conviction is AFFI RVED



