United States Court of Appeals,
El eventh Circuit.
No. 94-4908.

RPM | NVESTMENTS, INC., a California Corporation, Honero Meruel o,
Plaintiffs-Appellants,

V.
RESOLUTI ON TRUST CORPORATI ON, as receiver for Ceneral Federal
Savi ngs Bank f/k/a CGeneral Bank; Crystal Lake Village, a Florida

Cor por ati on, Defendants- Appel |l ees.
Feb. 16, 1996.

Appeal from the United States District Court for the Southern
District of Florida. (No. 93-2025-C1V-KMM), K Mchael Moore,
Judge.
Bef ore KRAVI TCH, ANDERSON and BARKETT, Circuit Judges.

PER CURI AM

RPM 1 nvest nents, Inc. ("RPM) and Homero Meruel o chal | enge t he
district court's determ nation that, because they failed to file an
adm nistrative claimwi th the Resol uti on Trust Corporation ("RTC"),
the district court |acked subject matter jurisdiction over their
clainms against the RTCin its receivership capacity. The district
court's alternative holding, t hat the relief appel I ants
request —speci fic performance—+s not available under 12 U S. C 8§
1821(j) of the Financial Institutions Reform and Recovery
Enforcenent Act ("FIRREA"), is a sufficient basis upon which to
deny relief. W affirmon the ground that jurisdiction is |acking
because the district court is barred from granting the specific
per f ormance sought by appel | ants.

|. Facts

The RTC was appoi nted recei ver of General Federal Savings Bank

in 1989. At that tinme Crystal Lake Village, Inc., which had



pl edged a condom ni um devel opnent to General Federal Savings Bank
as security for debts and nortgages, was in default on the | oans
and nortgages in excess of $10 mllion. RTCinstituted foreclosure
proceedi ngs and was awarded a foreclosure judgnent.

Inits search for a purchaser for the forecl osure judgnent and
| oan docunents, the RTC approached Honero Meruelo. According to
Meruelo, the RTCled himto believe that if he or an agent of RPM
a conpany through which Meruel o sought to acquire the property,
woul d execute the purchase agreenent and tender the requisite
escrow nonies to the RTC, a deal would be struck between the RTC
and Meruelo in which Meruelo would purchase the foreclosure
judgment, RTC s rights to the property, the | oan docunents, and al
rel ated rights of action (collectively the "forecl osure judgnent").
Mer uel o execut ed the purchase agreenent and delivered the funds to
the RTC. The purchase agreenent, however, required execution by
the RTC, which never occurred.

Neverthel ess, it appeared to Meruel o and apparently to RTC s
| ocal attorneys that a neeting of the mnds was in place. Meruelo
and RPM were given due diligence rights of access to the property,
and they nmade certain expenditures to conplete due diligence.
Before executing the contract, however, the RTC denmanded
nodi fication of the purchase agreenent. When the appellants
rejected the nodifications, the RTC refused to close on the
properties. RPMand Meruelo then filed this suit seeking specific

per f or mance. *

'Appel | ants' conpl ai nt has four counts. In Count I,
appel l ants seek specific performance on the theory that the
purchase agreenent is valid and enforceable against the RTC. In



RTC filed a notion to dismss on the ground that the district
court | acked subject matter jurisdiction because the appel |l ants had
fail ed to exhaust adm nistrative renedi es as required under Fl RREA,
12 U.S.C. § 1821(d), and on the additional ground that 12 U S.C. §
1821(j) limts the district court's renedial jurisdiction by
prohi biting any action that would "restrain or affect” the RTC in
exercising its powers and functions as receiver of a failed
institution.

The nmagistrate judge to whom this case was referred
recommended that the notion to dismss be granted on grounds that
the plaintiffs' clainms were subject to the jurisdictional bar of 8

1821(d) and also noted that 8§ 1821(j) deprived the district court

of jurisdiction to grant the specific performance sought. The
Count 11, appellants allege that they have an enforceabl e
uni l ateral contract and seek specific perfornmance to enforce the
contract. Count II1l alleges that the RTC is estopped from

repudi ati ng the purchase agreenent and seeks enforcenent of the
pur chase agreenent. Count |V seeks declaratory relief and

al l eges that appellants' rights to the property are superior to
those of Crystal Lake pursuant to Florida |law. Al though these
are all state law clains, 12 U S.C. 8§ 1441l1a(a)(11) confers
original jurisdiction on the United States district courts to
hear cases involving the RTC

Al t hough appel l ants seek declaratory relief in Count
IV, were the district court to declare their rights to the
interests in the property at issue superior to the rights
and interests of Crystal Lake, the result woul d be
tantamount in effect to the specific performance sought in
the earlier counts. Thus, we treat Count IV as we do Counts
| through I'll, as a request for specific performance and as
such subject to the jurisdictional bar of 8§ 1821(j). See
Carney v. Resolution Trust Corp., 19 F.3d 950, 957-58 (5th
Cir.1994) (refusing to grant declaratory relief where such
relief was sought to avoid 8 1821(j)'s jurisdictional bar to
injunctive relief but would have the sane effect as an
injunction). W do not nmean to indicate that every claim
for declaratory relief against a failed institution would be
subject to the jurisdictional bar of § 1821(j).



district court adopted the mgistrate judge's report and

recommendati on. RPMand Meruel o then brought this appeal. Because

this is an appeal from a notion to dismss, we accept the

al | egations of the conplaint as true and construe the facts all eged

in the conplaint in the light nost favorable to the appellants.

| CA Constr. Corp. v. Reich, 60 F.3d 1495, 1497 (11th G r.1995).
Il. Application of 12 U.S.C. 8§ 1821(j)

As not ed above, RPMand Meruel o seek only equitable relief in
the form of specific performance of their contract. Qur
jurisdictionis limted by 8§ 1821(j), which states:

Except as provided in this section, no court may take any

action, except at the request of the Board of Directors by

regul ation or order, to restrain or affect the exercise of

powers or functions of the Corporation as a conservator or a

receiver.

Section 1821(d)(2)(E) grants the recei ver the power to di spose
of the assets of a failed banking institution. In disposing of a
forecl osure judgnent which was the property of the failed
institution (or choosing not to sell the judgnent to a particul ar
prospective buyer as the case was here), the RTC was exercising a
recei vership function. See National Trust for Hstoric
Preservation v. F.D.1.C., 995 F.2d 238, 240 (D.C.Cr.1993) ("In
di sposi ng of the assets of a bank, the FDICis performng a routine
"receivership' function...."), nodified and reinstated in rel evant

part on rehearing, 21 F.3d 469 (D.C.Cr.), cert. denied, --- U.S.
----, 115 S.Ct. 683, 130 L.Ed.2d 615 (1994).°

*The "exceptions" to § 1821(j)'s jurisdictional bar are
extremely limted. See Abbott Bldg. Corp., Inc. v. United
States, 951 F.2d 191 (9th Cr.1991) (concluding that the
predecessor of 8§ 1821(j), 12 U.S.C. 8§ 1464(d)(6)(C, did not
preclude court fromissuing an injunction in order to determ ne



The only remaining question, therefore, is whether ordering
specific performance in this case would "restrain or affect” the
exercise of this function. Courts have determ ned that various
equitable renedies "restrain or affect” the exercise of the RTC s
powers and are, thus, prohibited by 8§ 1821(j). For exanple, courts
have held that 8§ 1821(j) renders district courts w thout authority
to i ssue against the Corporation injunctions that would interfere
with the exercise of its statutory powers. See, e.g., Tillman v.
Resol ution Trust Corp., 37 F.3d 1032 (4th Cr.1994); Carney V.
Resolution Trust Corp., 19 F.3d 950 (5th Cr.1994); Tel emati cs
Int'"l, Inc. v. NEM.C Leasing Corp., 967 F.2d 703 (1st Cir.1992);
Rosa v. Resolution Trust Corp., 938 F.2d 383, 397-400 (3d
Cr.1991), cert. denied, 502 U S 981, 112 S.C. 582, 116 L.Ed.2d
608 (1991). At |east one court has held that "[Il]ike injunction,
rescission is a "judicial restraint' that is barred by 1821(j)."
ward v. Resolution Trust Corp., 996 F.2d 99, 104 (5th Cr.1993).
Another circuit concluded that the district court had no power
under 8§ 1821(j) to rescind an asset transfer made by the RTC
pursuant to its powers under 8§ 1821(d)(2)(Q(i)(I1). Uni t ed
Liberty Life Ins. Co. v. Ryan, 985 F.2d 1320, 1328-29 (6th

Cir.1993). Li ke rescission, injunctions, and orders rescinding

whet her foreclosure |aw was foll owed where property all egedly was
deeded to the receivership by soneone without authority to do
so); Sierra Cub, Lone Star Chapter v. FDIC, 992 F.2d 545 (5th
Cir.1993) (holding that where FDIC acts in its corporate capacity
rat her than as receiver, court is not subject to jurisdictional
[imtations of 8§ 1821(j)). Sone courts have al so held that
automati ¢ bankruptcy stays against the RTCin its receivership
capacity are not barred by 8§ 1821(j) because such actions are
"inmposed by Congressional nmandate and not by court order.” 1Inre
Col onial Realty Co., 980 F.2d 125 (2d Cr.1992).



asset transfers, the specific performance requested in this case
woul d "restrain or affect” the RTCin the exercise of its statutory
powers.

The appel l ants' all egations that the RTC breached a contract
does not affect our holding. Even clains seeking to enjoin the RTC
from taking allegedly wunlawful actions are subject to the
jurisdictional bar of 1821(j). In National Trust v. F.D.1.C., 995
F.2d at 240, the D.C. Circuit concluded that "[i]n di sposing of the
assets of a bank, the FDICis performng a routine "receivership'
function that 8§ 1821(j) wunequivocally renoves from judicial
restraint.” Thus, the court refused to enjoin a real estate
transaction even though plaintiffs alleged that the sale would
violate the National Hi storic Preservation Act. And, in a case
simlar to the case at bar, Volges v. Resolution Trust Corp., 32
F.3d 50 (2d G r.1994), cert. denied, --- U S ----, 115 S. C. 2618,
132 L. Ed.2d 860 (1995), the Second Circuit held that a breach of
contract claim did not give the district court jurisdiction to
grant an injunction against the RTC. The plaintiff in that case
all eged that the RTC breached a contract to sell him certain
nortgages, and he sought to enjoin the RTC from selling or
otherwi se transferring the nortgages. The district court granted
injunctive relief over the RTC s argunent that the court |acked
subject matter jurisdiction to grant such relief. ld. at 51.
Noting that selling assets of the failed institution is squarely
within the RTC s power as a receiver, the Second Circuit concl uded
that "the fact that the RTC s actions mght violate sone other

provision of |aw does not render the anti-injunction provision



i napplicable.” 1d. at 52.
I11. The Admi nistrative C ainms Procedure
The appel |l ants al so presented the foll ow ng i ssue: whether 12
U S . C 8 1821(d)(13)(D) requires exhaustion of the admnistrative
process provided for under 8§ 1821(d)(3)-(13) as a jurisdictional

prerequisite in this case. W need not reach this issue.?’

%Section 1821(d) sets forth the procedures through which
those with potential rights to the assets of a failed institution
may present adm nistrative clains to the RTC. Section
1821(d) (13) (D) then provides that

[ e] xcept as otherwi se provided in this subsection, no
court shall have jurisdiction over—

(i) any claimor action for paynment from or any action
seeking a determ nation of rights with respect to, the
assets of any depository institution for which the

Cor porati on has been appointed receiver...

(ii) any claimrelating to any act or om ssion of such
institution or the Corporation as receiver.

Courts have largely construed this to nean that they have no
jurisdiction to adjudicate clains to institutional assets
unl ess such clains were first passed through the

adm ni strative clainms process provided for in the remai nder
of § 1821(d).

Courts have generally held that clains arising from
actions taken by a failed institution before the RTC s
appoi ntment as receiver are subject to the exhaustion
requirenment. Capitol Leasing Co. v. F.D.I1.C, 999 F.2d 188
(7th Gr.1993) (pre-insolvency breach of |ease); Meliezer
v. Resolution Trust Corp., 952 F.2d 879 (5th Cir.1992)
(pre-insolvency negligence); F.D.I.C v. Shain, Schaffer &
Raf anel l o, 944 F.2d 129, 136 (3d Cir.1991) (attorney's fees
incurred before insolvency). Sone circuits have required
exhausti on even where the RTC s own actions in the course of
managi ng the assets of failed institutions gave rise to the
clainms at issue. See, e.g., Rosa, 938 F.2d 383 (where
enpl oyees brought nonetary clainms for RTC s failure as
recei ver to make paynments to pre-insolvency pension plan).

At least two circuits, however, declined to apply the
exhaustion requirement where parties brought clains to
institutional assets arising fromthe RTC s receivership
actions. See Resolution Trust Corp. v. Titan Financi al



Even if, as appellants allege, their <clains were not
susceptible to the adm nistrative clains process and thus should
not be subject to the jurisdictional bar set forth in the
adm ni strative exhaustion requirenent, the court does not have
jurisdiction to grant the remedy appell ants seek because § 1821(j)
bars such relief. Courts have held that 8§ 1821(j)'s bar applies
even in cases where the claimbefore the court was not susceptible
to the admnistrative clains process. See Rosa, 938 F.2d at 395,
398-400. Such a rule mght seem extrenme because it potentially
| eaves plaintiffs wthout a remedy against the RTC acting as a
receiver, and the appellants argue as nmuch. The Rosa court
however, did not hold that an order restraining or affecting the
RTC s exercise of its powers as receiver or conservator coul d never
issue. 1d. at 400. Rosa alludes to the possibility that such an
order mght issue where the RTC | acked any cogni zabl e grounds for
an action taken or where plaintiffs had no alternative remedy. Id.
An exception to 8 1821(j) need not be invoked in this case,
however, because the appell ants had a potential alternative renedy:

t hey could have filed a claimfor nonetary danages.

Corp., 22 F.3d 923 (9th Cr.1994) (attorney's fees claim
agai nst institutional assets resulting fromF.D.I1.C. action
but based on terns of pre-insolvency guaranty); Honel and
Stores, Inc. v. Resolution Trust Corp., 17 F.3d 1269 (10th
Cir.) (where RTC allegedly violated terns of pre-insolvency
| ease of property to retailer), cert. denied, --- US ----,
115 S.&. 317, 130 L.Ed.2d 279 (1994). The case at bar
presents a situation where, as in Honeland Stores and Titan,
the RTC as receiver, not the insolvent institution, took the
action being challenged. And, unlike Honmel and Stores and
Titan, here the RTC as receiver created the contract at

i ssue, potentially further conplicating the exhaustion
analysis. As noted in the text, we need not reach this

i ssue.



| V. Concl usion

Section 1821(j) limts our jurisdiction such that we cannot
grant relief that would restrain or affect the RTC s exercise of
its statutory powers. As noted earlier, 12 U.S.C. § 1821(d)(2)(E)
grants the Corporation acting as receiver the power to di spose of
the assets of a failed banking institution. Thus, the RTC was
acting within its statutory powers in disposing of the nortgage
j udgnment at issue (and, in the course of doing so, choosing not to
sell the judgnent to appellants). Although the limtation on the
court's jurisdiction in this case "may appear drastic, it fully
accords with the intent of Congress at the tine it enacted Fl RREA"
inthat it allows the RTC "to expeditiously wind up the affairs of
literally hundreds of failed financial institutions throughout the
country." Freeman v. F.D.1.C., 56 F.3d 1394 (D.C.Cir.1995) (citing
as support H R Rep. No. 101-54(1), 101st Cong., 1st Sess. 291, 307,
reprinted in 1989 U S.C.C. A N 86, 87, 103).

AFFI RVED.



