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Before COX, Circuit Judge, DYER  Senior Circuit Judge, and
GOETTEL , Senior District Judge.

COX, Circuit Judge:

In this case we nust decide several inportant questions
regardi ng hostile work environment sexual harassnment under Title
VII.

| . FACTS!

Beth Ann Faragher and Nancy Ewanchew worked as ocean
i feguards for defendant City of Boca Raton, Florida (the "GCty"),
in the Parks and Recreation Departnent's Marine Safety Section.
Only four to six of the forty to fifty lifeguards were female. The
Marine Safety Headquarters was a small, one-story building with
limted facilities, and all of the lifeguards shared the sane

| ocker room and shower. The tight quarters and high male-fenale

"Honorable Gerard L. Goettel, Senior U S. District Judge for
the Southern District of New York, sitting by designation.

The facts are drawn fromthe district court's Findings of
Fact .



ratio apparently led to a ranbunctious atnosphere anong the
l'i feguards.

During the relevant tinme frame, defendants Bill Terry and
David Si | verman acted as supervi sors of the ocean |ifeguards, Terry
as Chief of the Marine Safety Section and Silverman as a Marine
Safety lieutenant and then captain. Terry had the authority to
supervi se all aspects of the |lifeguards' work assignnments; to give
oral reprimands and place reports of disciplinary actions in
personnel files; and to interview and select new Iifeguards,
subject to approval by higher rmanagenent. Silverman had
supervisory authority over the lifeguards' daily duties, including
designating work assignnments and supervising physical fitness
routines.

The Marine Safety Section was organi zed according to a clear
chain of command. Lifeguards reported to Marine Safety
i eutenants, and above them to captains; the captains reported
directly to the Chief of the Mirine Safety Section, who was
directly supervised by the Recreation Superintendent; t he
Recreation Superintendent reported to the Director of Parks and
Recreation, who reported to the City Manager. Li f eguards had
al nrost no contact with Cty officials such as the Recreation
Superi nt endent . Marine Safety Headquarters was in a renote
| ocation, far away fromCty Hall.

Marine Saf ety Chief Terry subjected both Faragher and Ewanchew
to uninvited and offensive touching, and Ewanchew to offensive
| anguage as wel | . For exanple, Terry would put his arm around

Faragher and rest his hand on her buttock. In a particularly



egregi ous exanple of Terry's touching, Terry pressed hinself
agai nst BEwanchew s buttocks and si nmul at ed sexual novenent while the
two were at the water fountain. Oher female |lifeguards simlarly
were subjected to Terry's uninvited and offensive touching and to
hi s denmeani ng and of f ensi ve comments.

Li eutenant Silverman nmade of fensi ve coments and gestures to
bot h Faragher and Ewanchew. For exanple, in the presence of both
Faragher and Ewanchew, as well as other |lifeguards, Silvernman
engaged in a pantomnme depicting cunnilingus. Exanpl es of
Silverman's offensive comments include saying to Faragher, after
tackling her, "If you had tits | would do you in a mnute,"” and to
Ewanchew, "There are a lot of tits on the beach today." Silvernman
al so made offensive remarks to other female |ifeguards.

Nei t her Ewanchew nor Faragher conplained to Parks and
Recreation Departnent managenent about Terry's and Silverman's
conduct while they were enployed with the Gty or when they
resigned. However, they both spoke about Terry's and Silverman's
conduct with one of their supervisors, Marine Safety Lieutenant and
Training Captain Robert GCordon. In fact, nost of the fenale
i feguards conplained to Gordon about Silverman's |anguage and
conduct. The lifeguards did not speak with Gordon on a subordi nate
to superior basis; they spoke with him because they held himin
hi gh repute. Gordon did not report the conplaints to his
supervi sor, Terry, or to any other Cty official.

Ewanchew resi gned fromher position with the Gty in April of
1989, saying that she was | eaving because she had found a better

job. At sone tinme after her resignation, BEwanchew visited Terry



and requested re-enploynent on a part-tine basis. She was not
r e- enpl oyed. Faragher resigned in June of 1990 to attend |aw
school. Her decision to | eave was unrelated to the all eged sexual
harassnment. She did not di scourage her sister fromapplying for a
lifeguard position with the City.

In April of 1990, Ewanchew wote a letter to the Cty's
Director of Personnel conplaining that she and other fenale
i feguards had been sexual ly harassed by Terry and Silverman while
she was enployed by the City. The Cty did not know of Terry's and
Silverman's conduct until receiving Ewanchew s letter. The Gty
t hen i nvesti gat ed Ewanchew s conpl ai nt, determ ning that Terry and
Silverman had engaged in sone inappropriate conduct. The City
repri manded and di sci plined them bot h.

1. PROCEDURAL BACKGROUND

In 1992, Faragher and Ewanchew sued the City, Terry, and
Si | ver man. Faragher sued the City for sexual harassnent under
Title VIl of the Gvil Rights Act of 1964, 42 U S.C. § 2000e et
seq. (Count 1). Faragher and Ewanchew each sued Terry and
Silverman for sexual harassnent under 42 U S.C. 8§ 1983 (Counts |
and I11). Faragher and Ewanchew al so asserted pendent state |aw
clainms. Faragher and Ewanchew each sued Terry for battery (Counts
IV and V) and the Cty for negligent retention and supervision of
Terry (Counts VI and VII). The district court held a non-jury
trial on all clains.

The district court entered judgnent for Faragher on her Title
VIl claim against the Cty, awarding her $1 in nom nal danmages.

The court held that Terry's and Silverman's of fensive conduct was



sufficiently severe and pervasive to alter the conditions of
Faragher's enpl oynent by creating a hostile work environnment. The
court held that the Cty was directly liable for Terry's and
Silverman's conduct under agency principles based on Terry's and
Silverman's supervisory authority and the overall workplace
structure. In addition, the court held that the Gty was
indirectly liable for Terry's and Silverman's offensive conduct
because the court's finding that the conduct was severe and
pervasive "supports an inference of know edge, or constructive
knowl edge, on the part of the Gty regarding Terry's and
Silverman's sexual harassnent.”

The district court entered judgnment for Faragher on her § 1983
claim against Terry and Silvernman. Noting that the Eleventh
Circuit has not recognized a 8 1983 cause of action for sexual
harassnment, the court held that such a cause of action is
cogni zabl e based on the weight of authority fromother circuits.?
The court found that Terry and Silverman acted under col or of state
| aw based on their supervisory authority. The court found that
Faragher had proved her § 1983 claimby show ng actionabl e sexual
harassnment under Title VII and intent to harass based on nenbership
in a particular class, i.e., females. The court rejected Terry's

qualified imunity defense. The court awarded Faragher $10,000 in

’Nei t her Terry nor Silverman contends on appeal that sexual
harassnment is not cogni zabl e under § 1983. W assune for
pur poses of this appeal, but do not decide, that a sexual
harassnment claimis cognizabl e under 8 1983. The district court
hel d that a sexual harassnent claimunder § 1983 has two
el ements: (1) sexual harassment, and (2) intent to harass based
on nmenbership in a particular class. The court held that the
harassnment prong is satisfied by show ng actionabl e sexual
harassment under Title VII.



conpensatory damages against Terry and Silverman, jointly and
several ly.

The district court entered judgnent for Terry and Sil verman on
Ewanchew s 8§ 1983 claim The court held that Ewanchew did not
prove her § 1983 cl ai mbecause she fail ed to show acti onabl e sexual
harassment under Title VII.® Specifically, the court found that
Ewanchew s request for re-enploynent after resigning "makes it
illogical to find a perception of hostility in the work environment
on her part.” In addition, the court found that Ewanchew s
testinmony that Terry's and Silverman's conduct was intol erable at
the tinme was not credible. The court held that Ewanchew t herefore
had not satisfied the requirenent that an enployee subjectively
perceive the work environment to be abusive. See Harris v.
Forklift Systenms, Inc., --- US ----, ----, 114 S . C. 367, 370,
126 L. Ed.2d 295 (1993).

The court entered judgnent for Faragher on her battery claim
agai nst Terry and for BEwanchew on her battery cl ai magainst Terry.
The court awarded Ewanchew $35,000 in conpensatory danmages and
$2,000 in punitive damages. Faragher was awarded $500 i n punitive
damages.

The court entered judgnment for the Gty on both Faragher's and
Ewanchew s negligent retention clainms. The court held that its
finding that the City had constructive notice of Terry's and
Silverman's conduct for purposes of Title VII liability did not

mean that the City had constructive notice of Terry's conduct for

%As explained in note 2, the district court held that one
el ement of a 8 1983 sexual harassnment claimis show ng harassnent
under Title VII.



pur poses of negligent retention liability. Applying to the Cty
the reasonable enployer standard, the court found insufficient
proof that the Cty should have known of Terry's conduct before
Ewanchew s letter

Faragher and Ewanchew appeal. The City cross-appeals.

[11. | SSUES ON APPEAL

The issues presented on appeal are: (1) whether, to recover
under Title VII for hostile environment sexual harassnment, an
enpl oyee nust subjectively perceive the work environnent to be
abusive at the time that she is enployed; (2) whether the district
court erred in relying on conduct of which Faragher was unaware in
determning that Terry's and Silverman's conduct was sufficiently
severe or pervasive to alter the conditions of her enploynent in
violation of Title VII; (3) whether the district court erred in
findi ng that Faragher was subjected to an abusive work environnment
and perceived the environnent to be abusive; (4) whether, under
Title VII, the Cty my be directly liable for Terry's and
Silverman's hostil e environnent harassnent of Faragher, regardl ess
of its actual or constructive know edge of that harassnent; (5)
whet her, under Title VII, the district court erred in finding that
the Cty had constructive know edge of Terry's and Silverman's
conduct based on its pervasi veness; and (6) whet her, under Florida
law, the district court erred in finding that the Cty had no
constructive know edge of Terry's unfitness for purposes of the
negligent retention clains.

W are not presented with any challenge to the district

court's judgnent for Faragher on her 8§ 1983 cl ai magai nst Terry and



Silverman. Nor are we presented with a challenge to the district
court's judgnment for Faragher and Ewanchew on their battery cl ains
agai nst Terry.
| V. STANDARDS OF REVI EW

W review the district court's findings of fact under the
clearly erroneous standard of review  Pull man-Standard v. Sw nt,
456 U. S. 273, 287-88, 102 S.Ct. 1781, 1789, 72 L.Ed.2d 66 (1982).
The question of actual or constructive know edge is an issue of
fact reviewed for clear error. Reich v. Departnment of Conservation
and Natural Resources, State of Ala., 28 F.3d 1076, 1082 (11lth
Cir.1994). W review the district court's conclusions of |aw and
its application of lawto facts de novo. Massaro v. Mainlands
Section 1 &2 Civic Assn., Inc., 3 F.3d 1472, 1475 (11th G r.1993),
cert. denied, --- US ----, 115 S.C. 56, 130 L.Ed.2d 15 (1994).

V. DI SCUSSI ON

A. Ewanchew s Subjective Perception That Wrk Environment Was
Abusi ve Under Harris.

Ewanchew contends that the district court erred in holding
that she did not satisfy the subjective prong of the hostile
environment test in Harris v. Forklift Systems, --- U S ----, 114
S.C. 367, 126 L.Ed.2d 295 (1993). Under Harris, Title VII is not
vi ol ated unl ess the victi mof harassnment subjectively perceives the
wor k environment to be abusive, because otherw se the harassnent
has not altered the conditions of the victims enploynent. Harris,
--- US at ----, 114 S .Ct. at 370. The district court found that
Ewanchew did not perceive her work environment to be abusive
because her testinony to that effect was not credi ble and because

she asked Terry to re-enploy her at some tine after she resigned.



Ewanchew approaches the district court's holding that she did
not satisfy Harris fromtwo different angles. First, she argues
that the district court's factual finding that she did not perceive
her work environment to be abusive is inconsistent withits finding
that she suffered $35,000 in damages on her battery claim
According to Ewanchew, the $35,000 damages finding is correct and
| eads ineluctably to the conclusion that she perceived her work
environment to be abusive. Ewanchew s second tack is to contend
that the district court erroneously engrafted onto Harris 's
subj ective prong a requirenent for present-sense revulsion. Harris
's subjective prong is satisfied, she argues, by after-the-fact
realization of the offensiveness of the perpetrator's conduct.
Terry responds to both of Ewanchew s argunents by contendi ng that
the district court's finding is not clearly erroneous.

Ewanchew has not denonstrated that the district court's
factual findings are inconsistent. On BEwanchew s battery claim
the court found that Terry's offensive touching caused Ewanchew
$35,000 in damages for psychological or enotional injury. A
finding of damages resulting froman of f ensi ve touchi ng—even if the
touchi ng, when conbined with other conduct, constitutes sexual
har assnment —does not necessarily mnean that the wvictim of the
touchi ng perceived her work environnent to be abusive. Al though
the district court makes no specific finding as to when Ewanchew
suf f ered damages, Ewanchew s damages fromthe battery seemto have
occurred sone tinme after she resigned fromher |ifeguard position
with the Cty. In Ewanchew s Reply Brief and at oral argunent,

Ewanchew s counsel conceded that Ewanchew suffered a del ayed



reaction to the offensive conduct, but argued that BEwanchew s
del ayed reaction satisfies Harris. Notably, Ewanchew has pointed
to no evidence in the record indicating that she suffered damages
fromthe battery before she resigned.

Under this view of the battery damages award, the district
court's findings are not inconsistent. The district court
reasonably could have found that Ewanchew did not view her work
envi ronment as abusive but, after resigning, suffered enotional or
psychol ogi cal trauma fromthe of fensive touchings. Thus, it is not
i nconsi stent, under this view of the facts, to award danages on
Ewanchew s battery claim while finding that Ewanchew did not
satisfy Harris, at least as the district court read Harris.

Nor is the district court's finding that Ewanchew did not
percei ve her work environnent to be abusive clearly erroneous. The
district court found "not credible [Ewanchew s] present assertion
that she found [Terry's and Silverman's] conduct intolerable,
then.” Furthernore, the court found that Ewanchew "appears to have
tol erated such conduct not because she felt she had to but because
it wasn't that inportant to her." In addition to these findings
based on the credibility of Ewanchew s testinony, the court
determned that it would be illogical to find a perception of
hostility on Ewanchew s part in light of her request for a
part-tine job after she left the Cty's enploy.

Ewanchew contends that, even if she did not perceive her work
environment to be abusive at the tine, she satisfied Harris 's
subj ective prong so long as she felt offended or abused after the

fact. The parties have not pointed us to any federal case



addressing after-the-fact perceptions of abuse under Harris.?
According to Ewanchew, the subjective prong's raison d etre is
satisfied by after-the-fact realization of the of fensiveness of the
perpetrator's conduct. The subjective prong, she argues, ensures
that the alleged conduct injured this particular plaintiff. W
cannot agree that this is the subjective prong's only purpose.

Harris 's subjective prong ensures that the alleged conduct
altered the conditions of the plaintiff's enploynment. See Harris,
--- US at ----, 114 S.Ct. at 370. Oherwise, Title VII is not
inplicated. Title VIl makes it unlawful "to discrimnate agai nst
any i ndividual with respect to his conpensation, terns, conditions,
or privileges of enploynent, because of such individual's ... sex."
42 U S.C. 8§ 2000e-2(a)(1). Sexual harassnent constitutes
di scri m nati on based on sex but is actionable under Title VIl only
if it alters the ternms or conditions of the victims enpl oynent.
Meritor Savings Bank v. Vinson, 477 U S. 57, 67, 106 S.Ct. 2399,
2405, 91 L. Ed.2d 49 (1986). HenceHarris 's subjective prong: "if
the victim does not subjectively perceive the environnment to be
abusi ve, the conduct has not actually altered the conditions of the
victims enploynent, and thereis no Title VIl violation." Harris,
--- US at ----, 114 S .. at 370.

Under Harris, then, Title VI1 is not violated when the victim
of harassnment does not perceive her work environment to be abusive

at the tinme that she is enployed. But cf. Kinzey v. Wal-Mrt

‘Ewanchew cites two cases fromother circuits interpreting
Harris 's subjective prong but neither addresses after-the-fact
perceptions of abuse. See Dey v. Colt Construction & Devel opnent
Co., 28 F.3d 1446 (7th Gr.1994); King v. Hillen, 21 F.3d 1572
(Fed. Cir.1994).



Stores, Inc., 907 F. Supp. 1309 (WD. M. 1995) (interpreting Harris
as not requiring well-defined, subjective belief of hostility at
exact nonent an incident occurs). An enpl oyee's conditions of
enpl oynent are not affected by what happens after she resigns.
After-the-fact realization of the offensiveness of conduct thus
does not satisfy Harris; it is irrelevant to whether the
enpl oyee' s conditions of enploynment were altered. Thus, contrary
to BEwanchew s contention, the district court did not err in
requi ri ng Emwanchew to prove that she perceived her work environnment
to be abusive during the termof her enploynent. Because she did
not perceive her environnent to be abusive, Terry's and Silverman's
conduct did not alter the conditions of her enploynent and,
t herefore, she cannot recover for their conduct under Title VII.

B. Wiether Terry's and Silverman's Conduct WAas Sufficiently Severe
and Pervasive To Alter Faragher's Conditions of Enploynent.

Onits cross-appeal, the City contends that the district court
erred in relying on conduct of which Faragher was unaware in
determining that Terry's and Silverman's conduct was SO pervasive
and severe as to alter Faragher's conditions of enploynent.
Faragher does not contend that the district court properly relied
on conduct of which Faragher was unaware.

The district court's opinion is somewhat anbi guous as to this
i ssue, but parts of the opinion nmake it at |east arguable that the
district court relied on conduct of which Faragher was unaware in
determining that Terry's and Silverman's conduct was SO pervasive
and severe as to alter Faragher's conditions of enploynment. The
district court erred to the extent that, in making this

determnation, it relied on conduct of which Faragher was unaware.



See Edwards v. Wallace Community Col |l ege, 49 F. 3d 1517, 1522 (11th
Cir.1995); see also Hirase-Doi v. U S. Wst Conmunications, Inc.,
61 F.3d 777, 782 (10th G r.1995). In a case of hostile environment
sexual harassnent, an enpl oyee's conditions of enpl oynment cannot be
altered by conduct of which she is unaware. Mreover, conduct of
whi ch an enpl oyee is unaware cannot contribute to her subjective
vi ew of the work environnment as hostile. Edwards, 49 F. 3d at 1522;
Hirase-Doi, 61 F.3d at 782.°

The City argues that, if the district court had considered
only conduct of which Faragher was aware, it could not have found
t hat Faragher was subjected to an abusive work environnment. The
City further contends that the district court erred in finding that
Far agher subjectively perceived her work envi ronnent as hostile or
abusive in light of her apparent nonchalance toward her
environment, her failure to conplain, and her failure to caution
her sister about applying for a job as a lifeguard with the Cty.
Faragher responds that the evidence supports the district court's
findings that Terry's and Silverman's conduct, as known to
Faragher, was sufficiently severe and pervasive to create an
abusi ve work environnent, and that Faragher subjectively perceived
her environnent as abusive.

If, as the Cty argues, the district court indeed relied on
conduct of which Faragher was unaware in determ ning that her work
envi ronment was abusive, the extent of the court's reliance on that

conduct is unclear. However, that question need not detain us. W

°Of course, evidence of harassnent of which Faragher was
unaware may be relevant to the extent that it corroborates her
al | egati ons.



have no doubt that the district court would have found that
Faragher's work environnent was abusive, both objectively and
subj ectively, based solely on the conduct of which Faragher was
aware. Indeed, the record suggests that it m ght have been clear
error for the district court, having credited Faragher's testinony,
to find otherw se.

In determ ning whether a work environnent is abusive or
hostile, the totality of the circunstances nust be considered
Rel evant ci rcunstances i ncl ude: "the frequency of the
di scrimnatory conduct; its severity; whether it is physically
threatening or humliating, or a nere offensive utterance; and
whether it unreasonably interferes with an enployee's work
performance." Harris, --- US at ----, 114 S.C. at 371. CQur
review of the record reveals that Faragher was subjected to
frequent and severe discrimnatory conduct by Terry and Sil verman.
Wi | e sone of the conduct m ght be characterized as "nere of fensive
utterance,” other conduct was physically threatening (for exanple,
being tackled by Silverman) and humliating (for exanple,
Silverman's comrents about Faragher's body, the ternms he used to
descri be wonmen, and his pantom nme of oral sex). W need not
catal ogue all of the conduct to which Faragher was subjected, for
we have no troubl e concluding that Terry's and Sil verman' s conduct,
as known to Faragher, was severe and pervasive enough to create an
obj ectively abusive work environnent.

We also conclude that the district court's finding that
Far agher subjectively perceived her work environnent to be abusive

is not clearly erroneous. The district court based its finding



largely on the credibility of Faragher's testinony. The court
consi dered Faragher's failure to conplain or to caution her sister
about applying for a lifeguard position, but concluded that other
factors explained her actions. W cannot say that the district
court clearly erred inits resolution of this issue.

C. Drect Liability of Gty for Hostile Environnment Sexual
Har assnent .

The City also contends on its cross-appeal that the district
court erred as a matter of lawin holding the Gty directly liable
for Terry's and Sil verman's conduct under Title VII, w thout regard
to whether the Gty had actual or constructive know edge of the
conduct. CGting Steele v. Ofshore Shipbuilding, Inc., 867 F.2d
1311 (11th Cr.1989), the Cty argues that it nmay be |iable under
Title VIl for hostile environnent sexual harassnent only indirectly
t hrough respondeat superior; that is, only if it knew or should
have known of the sexual harassnent and failed to take pronpt
remedi al action. Faragher concedes that, underSteele, the City is
not directly liable for Terry's and Silverman's conduct.

This is a pure hostile environment case. The district court
acknow edged our adnonition in Steele that holding enployers
strictly liable for a supervisor's sexual harassnent is ill ogical
in a pure hostile environnent setting. The court expressly found
that the Gty had no actual know edge of Terry's and Silverman's
sexual har assnent before receipt of Ewanchew s letter.
Nevert hel ess, relying on our decisions in Huddl eston and Vance, the
court held the City directly liable for Terry's and Silverman's
conduct because it found that they were the City's agents. See

Vance v. Southern Bell Tel. & Tel. Co., 863 F.2d 1503, 1512 (11th



Cir.1989), overruled on other grounds, Patterson v. MLean Credit
Union, 491 U S. 164, 109 S. C. 2363, 105 L.Ed.2d 132 (1989);
Huddl eston v. Roger Dean Chevrolet, Inc., 845 F.2d 900, 904 (11th
Cir.1988). It held that Faragher need not show either actual or
constructive notice to the Cty, notw thstandi ng our statenent in
Steele that corporate liability exists in a pure hostile
envi ronment case only if the enpl oyer knew or shoul d have known of
t he harassnent. Steele, 867 F.2d at 1316.

The Suprene Court has declined to issue a definitive rule as
to when a corporate defendant is |liable for hostile environnment
sexual harassnment under Title VII. Meritor, 477 U.S. at 72, 106
S.C. at 2408. FromCongress's decision to define "enployer" under
Title VII to include the enployer's agents, 42 U. S.C. § 2000e(b),
however, the Court inferred that Congress intended for courts to
| ook to conmon | aw agency principles in Title VII sexual harassnent
cases. Meritor, 477 U.S. at 72, 106 S.C. at 2408. This circuit
has applied agency principles to the issue of corporate liability
for sexual harassnent on numerous occasions, including in Steele,
Vance, and Huddl est on.

Qur cases establish the follow ng rules. An enmpl oyer is
directly liable for sexual harassment when the harasser is acting
as the enployer's agent. Steele, 867 F.2d at 1316 n. 1; Vance,
863 F.2d at 1512; Huddleston, 830 F.2d at 904; Sparks v. Pil ot
Freight Carriers, Inc., 830 F.2d 1554, 1558 (11th G r.1987). Thus,
an enployer is directly liable for sexual harassnent by a
supervisor or other enployee acting within the scope of his

enpl oynent . See Sparks, 830 F.2d at 1558 (citing Restatenent



(Second) of Agency 8 219(1)). An enployer alsois directly |liable,
under agency principles, for sexual harassnent by a supervisor or
ot her enpl oyee acting outside the scope of his enploynent if the
supervi sor or enpl oyee was ai ded i n acconpl i shing the harassnent by
t he exi stence of the agency relationship. 1d. at 1559-60 (citing
Rest at enent (Second) of Agency § 219(2)(d)).°

Applying these agency principles, we have held that an
enpl oyer is strictly liable for quid pro quo sexual harassnent.
Henson v. City of Dundee, 682 F.2d 897, 909-910 (11th G r.1982).
As we explained in Steele, a supervisor by definition acts as the
conpany when engaging in quid pro quo harassnent. Steele, 867 F.2d
at 1316. The supervisor acts within the scope of his actual or
apparent authority to hire, fire, discipline, or pronote.
Mor eover, the supervisor uses the neans furnished to him by the
conpany to acconplish the harassnment when using his apparent or
actual authority to extort sexual consideration fromthe victim
Id. (quoting Henson, 682 F.2d at 910).

Whereas an enployer is always directly liable for quid pro

guo harassnent, an enployer rarely will be directly liable for
hostile environnent harassnent; rather, liability wll be
indirect.’ Vi ewed under agency principles, these seemngly
di sparate results nake sense. A supervisor or other enployee

®Accord Gary v. Long, 59 F.3d 1391, 1397 (D.C.Cir.), cert.
denied --- U S ----, 116 S.C. 569, 133 L.Ed.2d 493 (1995);
Hirase-Doi, 61 F.3d 777, 783 (10th Cir.1995); Karibian v.
Col unmbi a University, 14 F.3d 773, 780 (2nd GCir.), cert. denied --
- UuSsS ----, 114 S.Ct. 2693, 129 L.Ed.2d 824 (1994); Bouton v.
BMWV of North Anerica, 29 F.3d 103, 106 (3rd G r.1994).

‘W di scuss indirect enployer liability in section V.D,



typically does not act as the conpany when he subjects an enpl oyee
to a hostile work environnent. Hence the distinction between
l[iability for quid pro quo harassnment and liability for hostile
envi ronment harassnent :

Strict liability is illogical in a pure hostile environnent
setting. In a hostile environnent case, no quid pro quo
exi sts. The supervi sor does not act as the conpany; t he
supervisor acts outside "the scope of actual or apparent
authority to hire, fire, discipline, or pronote.” Corporate
liability, therefore, exists only through respondeat superior;
l[iability exists only where the corporate defendant knew or
shoul d have known of the harassnment and failed to take pronpt
remedi al action agai nst the supervisor.

| d.

Wth respect to enployer liability for pure hostile
envi ronment harassnment, Steele and Vance appear to conflict.?
Steele precludes direct enployer liability in a pure hostile

envi ronnment case, allowing only indirect liability if the enployer
knew or should have known of the harassnent and failed to take
pronpt renedial action. Id. Vance, on the other hand, allows
direct enployer liability in a hostile environnment case if the
harasser acted as the enployer's agent. Vance, 863 F.2d at 1514-
15.

The district court correctly reconciled this precedent in
hol ding that an enployer nmay be liable in a hostile environnment
case if either (1) the enployer knew or should have known of the
harassnment and failed to take pronpt renedial action, or (2) the

harasser acted as the enployer's agent. However, as we explain

%St eel e and Vance, decisions issued al nost
cont enpor aneously, were the first cases in which we addressed the
standard for enployer liability for pure hostile environment
harassnment. See Steele, 867 F.2d at 1317; Vance, 863 F.2d at
1515.



below, only in an exceptional case will a harasser act as the
enpl oyer's agent in creating a hostile work environment. This is
not such a case. The district court erred in holding that Terry
and Silverman acted as the Gty's agents in harassing Faragher.
The district court found that Terry and Silverman were the
City's agents based on their supervisory authority and the overall
structure of the workplace. W agree that Terry and Silvermn were
the Gty's agents for sonme purposes. But the relevant inquiry is
whether they were acting as the Cty's agents in subjecting
Faragher to a hostile work environnent. See Sparks, 830 F.2d at
1558-59 (anal yzi ng not whether the harasser was an agent generally
but whet her harasser acted as an agent when he harassed victim.
Faragher does not contend that Terry and Silverman were acting
within the scope of their enploynent when they made offensive
remar ks and gestures and touched her. And we have found no record
evi dence suggesting that they were acting within the scope of their
enpl oyment when they harassed Faragher.?®
The district court relied on Vance in finding that Terry and

Silverman were the City's agents for direct liability purposes

°This case is thus distinguishable from Huddl eston, on which
the district court relied in part in holding the Gty directly
liable. In Huddl eston, the harasser berated the victimfor her
j ob performance in the course of creating a hostile work
envi ronnment. Huddl eston, 845 F.2d at 904. Thus, the harasser
acted within his supervisory authority to hire, fire, discipline,
or pronote. See Steele, 867 F.2d at 1317 n. 2. Here, however,
there is no evidence that Terry or Silverman acted within their
supervisory authority in creating a hostile work environnment.
Significantly, in Huddl eston, the harasser's conduct constituted
quid pro quo harassnent as well as hostile environnment
harassnment. See id. Thus, by definition the harasser acted as
t he conpany. Here, though, only hostile environnent sexual
harassnent is all eged.



Plaintiff in Vance sued her enployer for racial discrimnation
under 42 U.S.C. 8 1981; the legal elenents of a harassnment claim
under 8 1981 were the sane as they are under Title VII. Vance, 863
F.2d at 1509 n. 3. She alleged, inter alia, that she was subjected
to a hostile work environment and discrimnatorily disciplined
because of her race. 1d. at 1511. The district court correctly
instructed the jury that the enployer was liable if a supervisor
acting within the scope of his enploynent, as an agent of the
enpl oyer, harassed plaintiff. ld. at 1514 n. 10. The jury
returned a verdict for plaintiff, but the district court granted
the enployer's notion for judgnment notw thstanding the verdict.
The district court held, inter alia, that the enpl oyer could not be
held |iable because it had adequate grievance procedures and
plaintiff had failed to give the enpl oyer notice of the harassnent.
ld. at 1512. We reversed, holding that the enpl oyer's grievance
procedures did not, as a matter of law, insulate it fromliability.
ld. at 1514.

We al so held that an enployer may be directly liable for the
exi stence of a hostile work environnent. Id. at 1514-15." Because
plaintiff in Vance all eged that her supervisor was an agent of the
enployer for direct enployer liability purposes, we exam ned
whet her the evidence was sufficient for the jury to find the

enployer directly liable through its agent, plaintiff's

YW cited Huddl eston for the rule that when the harasser
acts as an agent of the enployer, the harasser is the enpl oyer
for purposes of Title VII, and thus the corporate enployer is
directly liable. 1d. at 1514. As explained in note 9, the
conduct in Huddl eston constituted both hostile environnent and
quid pro quo harassnent.



supervisor.™ 1d. W held that a reasonable jury could conclude
fromthe evidence that the supervisor was acting as the enployer's
agent in creating the hostile work environnment. 1d. at 1515.

In so holding, we listed several factors relevant to whet her
a harasser is acting as the enployer's agent in creating a hostile
wor k envi ronnent: the supervisor's direct authority over the
plaintiff, the overall structure of the workplace, and the relative
positions of the parties. I1d. The district court exam ned these
same factors in this case in determning that Terry and Silverman
were the City's agents. However, further scrutiny ofVance reveal s
that, while those factors were directly relevant to the all egations
in Vance, they are not dispositive here.

In Vance, we based our agency analysis |largely on the agency
analysis in Hamlton v. Rodgers, 791 F.2d 439 (5th Cr.1986). See
Vance, 863 F.2d at 1515. In Hamlton, the Fifth CGrcuit held that
two internediate |evel supervisors were agents of the fire
departnment under Title VII because "[t]hey had authority over
matters such as car assignnments and the staffing of shifts, and
they wielded this authority to Hamlton's detrinent. Even nore
inmportant, they filed the critical reports that led to Hamlton's
1982 suspension.” Hamlton, 791 F. 2d at 442 (enphasi s added). The
supervi sors had denied Ham | ton a car assi gnnent, schedul ed hi mfor
the night shift, and given himpoor evaluations, all for racially

di scrimnatory reasons. |d. Thus, the supervisors' authority over

“Though we focused in our opinion on whether the jury could
find that plaintiff's first supervisor, Wagner, acted as the
enpl oyer' s agent, the evidence al so showed that other supervisors
acted as the enployer's agents in discrimnatorily disciplining
plaintiff. See id. at 1507-08, 1511



Ham [ton and the structure of the workplace showed that the
supervisors were acting within the scope of their enploynent in
violating Title VI1.%

Simlarly, in Vance, plaintiff had presented evidence from
whi ch the properly instructed jury could infer that the supervisor
was acting within the scope of his enploynment when he created the
hostile work environnent. The evidence suggested that the
supervi sor had hung a noose over plaintiff's work station. Vance,
863 F. 2d at 1506. The supervisor testified that he had constructed
a devi ce which | ooked | i ke a noose, but explained "that it had been
designed to desheathe cable to increase productivity.” 1d. W
held that a jury could conclude from this evidence that the
supervi sor acted as the enployer's agent in creating the hostile
envi ronment . ld. at 1515. Viewed in light of Ham [ ton, it is
evident that Vance 's focus on the supervisor's authority (to
di sci pl i ne enpl oyees, handl e uni on gri evance proceedi ngs, and nake
personnel changes) and the overall structure of the workplace was
ai med at determ ning whether the supervisor was acting within the
scope of his enploynent when constructing the device ostensibly

designed to increase productivity.®

“Hami I ton invol ved all egations of discrimnation in
addition to just the creation of a hostile work environnent. The
Fifth CGrcuit seens to have predicated the enployer's liability
on conduct of the supervisors that did not formpart of the
hostil e environnment allegations. See id. Thus, it is not at al
clear that the supervisors' authority and the overall structure
of the workplace were relevant to the fire department's liability
for the hostile work environment.

Bplaintiff's claimwas based on allegations of
discrimnatory discipline as well as the noose incident. 1d. at
1511. Though we did not refer to the discrimnatory discipline
in finding that the jury reasonably could conclude that the



Here, the district court nechanically applied the factors
listed in Vance without determning their relevance to whether
Terry and Silverman were acting wthin the scope of their
enpl oynment in harassing Faragher. The harassnent here consi sted of
of fensi ve coments, gestures, and touching. If, for exanple, as in
Vance, Terry and Silverman had constructed sonet hing of fensi ve and
intimdating to wonen under the guise of trying to inprove
lifeguard performance, then their supervisory and disciplinary
authority would support a finding that they acted as the GCty's
agents in violating Title VII. But Terry's and Silverman's
supervi sory and disciplinary authority does not support a finding
that they were acting within the scope of their enploynent in
subj ecti ng Faragher to of fensive | anguage, gestures, and touching.
Thus, the district court erred in holding the City directly liable
for that conduct.

Vance denonstrates that Steele overstates the case in saying
that, in a pure hostile environnent setting, an enployer may be
I iabl e only when the corporate defendant knew or shoul d have known
of the harassnent and failed to take pronpt renedial action. An
enpl oyer also may be directly liable if, as in Vance, the harasser
acted as the enployer's agent in creating the hostile work
environment. Still, Steele accurately describes the rule for
enployer liability in the vast majority of hostile environnment

cases. Vance 's finding of direct enployer liability is unlikely

enpl oyer was directly liable for its supervisors' conduct, the
supervisors clearly were acting within the scope of their

enpl oynment in taking disciplinary action against plaintiff.

Thus, the enployer would have been directly liable on that basis
as wel | .



to be replicated in pure hostile environnment cases because the
facts of that case were exceptional. Rarely will a supervisor or
ot her enpl oyee act within the scope of his enploynment in creating
a hostile work environment. In pure hostile work environment
cases, therefore, Steele generally will govern enployer liability."

D. Indirect Liability of Gty for Hostile Environnent Sexual
Har assnent .

“The only other possible ground for the City's direct
litability would be that Terry and Silverman were aided in
acconplishing the harassnent by the existence of the agency
rel ati onship. See Sparks, 830 F.2d at 1559-60 (citing
Rest at enent (Second) of Agency 8 219(2)(d)). This basis for
direct liability—+ike direct liability for acts within the scope
of enpl oynment —+typically occurs only in quid pro quo harassnent
cases. For exanple, in Sparks, the evidence showed that the
harasser used the authority delegated to himby the conpany to
assist himin the harassnent; he repeatedly rem nded the victim
that he could fire her if she refused his advances. 1d. at 1560.
See also Steele, 867 F.2d at 1317 (limting holding of Sparks to
situations involving both quid pro quo and hostil e environnment
harassnment). However, even in a hostile environnment case, the
exi stence of the agency relationship may aid in acconplishing the
harassnment. See, e.g., Gary v. Long, 59 F.3d at 1397; Karibian
v. Colunbia University, 14 F.3d at 780. W therefore exam ne
whet her the district court's holding nmay be affirmed on this
gr ound.

The evi dence does not support a finding that Terry and
Silverman were aided, within the nmeaning of the common | aw,
in their harassnment of Faragher by their agency relationship
with the Gty. As the DC. Crcuit noted, a supervisor is
al ways, in a sense, aided in acconplishing the tort by the
exi stence of the agency because his responsibilities include
close proximty to and regular contact with the victim
Gary v. Long, 59 F.3d at 1397. However, the common |law rule
does not use "aided" in such a broad sense. Rather, the
enployer is liable only if the harassnment is acconplished by
an instrumentality of the agency or through conduct
associated wth the agency status. I1d. In Vance, for
exanpl e, al though the supervisor's conduct was egregiously
of fensive, it could be viewed as conduct associated with the
agency status in that it was purportedly nmeant to increase
productivity. Here, however, the offensive remarks,
gestures, and touching cannot reasonably be viewed as
conduct associated with Terry's and Silverman's status as
agents of the Cty.



The district court found that the Cty had no actual know edge
of the sexual harassnment but had constructive know edge due to the
harassnment's pervasiveness. The Cty contends that the district
court's finding that the Gty had constructive notice of the
harassnment is clearly erroneous and, therefore, that the Gty may
not be held indirectly liable for the harassnent. Far agher
responds that the district court's finding that the sexual
harassnment was severe and pervasive enough to infer the Cty's
knowl edge is not clearly erroneous.

An enployer is indirectly |iable for hostile work environnent
sexual harassnent if the enpl oyer knew or shoul d have known of the
harassnment and failed to take pronpt renedial action. Steele, 867
F.2d at 1316; Vance, 863 F.2d at 1512; Henson, 682 F.2d at 905. %
A plaintiff can prove an enployer's know edge of harassnent by
showi ng that she conpl ai ned to hi gher managenent. Vance, 863 F. 2d
at 1512; Huddl eston, 845 F.2d at 904. The district court found
that Faragher did not conplain to higher managenent at the City.
Wil e several |I|ifeguards conplained to Lieutenant Gordon, the
district court found that he did not rank as higher managenent in
the Gty and, therefore, that notice to himshould not be inputed
to the Gity.'®

®Agency principles are the source of indirect enployer
ltability as well as direct enployer liability. [If an enployer
knows or should know of sexual harassnment and fails to remedy the
situation, then the enployer is liable for its own negligence.
See Hirase-Doi, 61 F.3d at 783; Bouton, 29 F.3d at 106-07.

I'nits discussion of the Gity's direct liability for
Terry's and Silverman's conduct, however, the court held that
Gordon's knowl edge of Terry's and Silverman's conduct provides a
basis for holding the Gty liable. This was error. For the Cty
to be directly liable for Gordon's conduct, Gordon nust have



Aplaintiff al so can prove an enpl oyer's know edge by show ng
that the harassnent was pervasive enough to charge the enpl oyer
wi th constructive know edge. Vance, 863 F.2d at 1512; Huddl est on,
845 F.2d at 904; Henson, 682 F.2d at 905. The district court
believed that its finding that the conduct was sufficiently severe
and pervasive to alter the conditions of Faragher's enploynent
"supports an i nference of knowl edge, or constructive know edge, on
the part of the City regarding Terry's and Silverman's sexual
harassnment, making the City indirectly liable for such conduct.”
According to the court, the pervasiveness analysis applicable to
finding that the work environment was abusive is the sane as the
anal ysis required to show the enpl oyer's know edge.

W agree with the district court that the anal yses are the
same to the extent that a court nust evaluate the totality of the
ci rcunst ances both in determ ni ng whet her the work environnment was
abusi ve and i n det erm ni ng whet her the conduct was pervasi ve enough
to put the enployer on notice. See Vance, 863 F.2d at 1513. But
we cannot agree with the district court's apparent belief that
si nply because conduct is pervasive enough to create an abusive
wor k environnent the enployer should be charged with know edge of
the conduct. The question of notice to the enployer is distinct
from the question of the environnent's abusiveness. Thus, the
district court erred to the extent that it conflated the two

inquiries.

harassed Faragher while acting as the Cty's agent. However,
Gordon did not harass Faragher; he knew about soneone el se's

i nappropriate conduct. And Gordon did not receive that
information as the City's agent; he received it as soneone held
in high repute by his coll eagues.



The question of constructive knowl edge is an issue of fact
reviewed for clear error. Reich, 28 F.3d at 1082. There may be
cases in which it is difficult to draw the Iine where conduct
beconmes so pervasive that the enpl oyer shoul d have known about it.
But this is not such a case. The district court expressly found
that the Gty had no know edge of Terry's and Silverman's conduct.
Nei ther the district court nor Faragher has pointed to any factual
basis for concluding that the Gty should have known of their
conduct. The |ifeguards were stationed at a renpote |ocation and
had little contact with City officials. The district court clearly
erred in finding that the Gty s knowl edge may be inferred solely
fromthe fact that the conduct was pervasi ve enough to create an
abusi ve work environnent.

E. Constructive Know edge of Terry's Unfitness Under Florida
Negl i gent Retention Law.

Fi nal | y, Faragher and Ewanchew contend that the district court
erred in finding that, for purposes of their negligent supervision
claims, the Cty did not have actual or constructive notice of
Terry's conduct. Qur review of the record |eads us to agree with
the City that the district court's finding that the Gty had no
notice of Terry's conduct is not clearly erroneous.

VI . CONCLUSI ON

We reverse the district court's judgnment for Faragher on her
Title VIl sexual harassnment claimagainst the Gty. 1In all other
respects, we affirmthe district court's judgnent.

AFFI RVED | N PART; REVERSED | N PART.



