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In re Freddi e Maxton BUSH, Debt or.
Freddi e Maxton BUSH, Pl aintiff-Appellant,
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Appeal from the United States District Court for the Southern
?uatg(ral ct of Florida. (No. 92-8645-CV-KMV), K Mchael More,

Bef ore EDMONDSON, Circuit Judge, HILL, Senior Grcuit Judge, and
MLLS, District Judge.

H LL, Senior Circuit Judge:
In this appeal we are asked to deci de whether the appellee's
j udgment agai nst the appell ant is di schargeabl e i n bankruptcy. The
bankruptcy court held that the judgment was nondi schargeabl e and
the district court affirned. For the reasons set forth bel ow, we
affirmthe order of the district court.
| . BACKGROUND
I n Novenber of 1989, Balfour Beatty Bahamas, Ltd. ("Balfour
Beatty") filed a five count Conplaint inthe United States District
Court for the Southern District of Florida styled Balfour Beatty
Bahamas, Ltd. v. Boca Raton M| Iwork, Inc. and Fred M Bush ("prior

action").® The five count Conplaint contained only one count

"Honorable Richard MIls, US. District Judge for the
Central District of Illinois, sitting by designation.

'‘Boca Raton MIlwork, Inc. is a closely held corporation
owned by Bush.



agai nst Bush, stating a claimfor fraud. |n Decenber of 1989, Bush
filed an Answer and Counterclaimplacing the fraud allegations in
i ssue.

The parties commenced discovery, exchanging requests for
docunents and trial exhibits. This continued for several nonths,
but probl ens arose. Bush's counsel had such difficulty contacting
Bush that the district court allowed himto wthdraw fromthe case,
granting Bush's motion to proceed pro se. The district court
ordered all future pleadings be mailed directly to Bush at his hone
addr ess.

Subsequently, Bush failed to produce trial exhibits despite
repeated requests by Bal four Beatty. He also failed to appear for
a properly noticed deposition, after Balfour Beatty had sent him
three reminder letters enclosing a copy of Federal Rule of Cvi
Procedure 37(d) outlining the possible consequences of failure to
appear. Bush never produced the requested docunents, nor appeared
for his deposition.

I n August of 1990, Bal four Beatty filed a notion for sanctions
pursuant to Rule 37(d), Fed.R G v.P. Bush responded, claimng he
had been out of state during the relevant tinme periods. Affidavits
presented to the district court established that Bush received
actual notice of his deposition nore than ten days prior to the
schedul ed date, and that he was not in town on that date.

I n Novenber of 1990, the district court conducted a pre-tri al
conf er ence. Bush failed to appear. During the conference, the
court heard oral argunent on Bal four Beatty's notion for sanctions.

Fi ndi ng that Bush's conduct warranted the inposition of sanctions,



the district court entered a Pre-Trial Order granting Balfour
Beatty a judgnent by default on the grounds stated in its
Conpl aint.? Bush filed no objections to the default, nor to the
proposed final judgnment which was served on him The Fi nal
Judgment was entered on January 29, 1991.

On Novenber 7, 1991, Bush filed a voluntary Chapter 7
bankruptcy petition. In the dischargeability proceeding, Balfour
Beatty tinely filed an adversary conplaint to determ ne
di schargeability of its judgment debt agai nst Bush. Balfour Beatty
filed a notion for summary judgnent, asserting that the default
judgnment in the prior action conclusively established the el enents
necessary for the bankruptcy court to hold the debt
non- di schar geabl e under Bankruptcy Code 8§ 523(a)(2)(A) as a debt
for noney obtained by fraud.

Bush argued that no preclusive effect should be accorded the
prior judgnment because the issue of fraud had not been actually
litigated in the prior action. Bush asserted that he was entitled
to deny the fraud, and that Bal four Beatty nust put on its proof.
The bankruptcy court di sagreed, and granted Bal four Beatty's notion
for summary judgnent hol di ng that Bush was estopped by the default
judgnment to deny the fraud alleged in Balfour Beatty's conpl aint.
The bankruptcy court then entered a final judgnment hol di ng the debt

nondi schar geabl e. On review, the district court affirned the

*The district court also entered a default against Boca
Raton MIlwork, Inc. on its counterclaimagainst Bal four Beatty
and deferred entry of a default against the corporation on
Bal four Beatty's Conplaint pending a |ift of the automatic stay
in effect as a result of the corporations's filing for
bankr upt cy.



j udgnent .
1. DI SCUSSI ON

The only i ssue on appeal is whether, in a bankruptcy di scharge
exception proceedi ng, a default judgnent based upon all egati ons of
fraud may be used to establish conclusively the elenments of fraud
and prevent discharge of the judgment debt.®> This is an issue of
first inpression in this Crcuit.

Ve reviewthe decision of the bankruptcy court independently.
In re St. Laurent, 991 F.2d 672, 675 (11th G r.1993). The
bankruptcy court's findings of fact are subject to a clearly
erroneous standard of review Fed.R Bank.P. 8§ 8013. See also In
re Garfinkle, 672 F.2d 1340, 1344 (11th Cr.1982). |Its conclusions
of law are reviewed de novo. |In re Janes Cable Partners, L.P., 27
F.3d 534, 536 (11th Cir.1994).

Col | ateral estoppel prohibits the relitigation of issues that
have been adjudicated in a prior action. The principles of
collateral estoppel apply in discharge exception proceedings in
bankruptcy court. Gogan v. Garner, 498 U. S. 279, 285 n. 11, 111
S.C. 654, 658 n. 11, 112 L.Ed.2d 755 (1991); In re Latch, 820
F.2d 1163 (11th Gir.1987).

In order for a party to be estopped fromrelitigating an
i ssue regardi ng the dischargeability of a debt, a bankruptcy court
must find the follow ng four elenents present:

1. The issue in the prior action and the issue in the bankruptcy
court are identical;

2. The bankruptcy i ssue was actually litigated in the prior action;

%11 U.S.C. § 523(a)(2)(A) precludes the discharge of a debt
for nmoney obtained by fraud.



3. The determnation of the issue in the prior action was a
critical and necessary part of the judgnent in that
[itigation; and

4. The burden of persuasion in the di scharge proceedi ng must not be
significantly heavier than the burden of persuasion in the
initial action.

In re Yanks, 931 F.2d 42, 43 n. 1 (11th Cr.1991) (citing

Rest at enent (Second) of Judgnments 8§ 28(4) (1982)).

In the instant case, the bankruptcy court found that el enents
one and three were clearly present.* W agree. In finding the
issue of fraud was actually litigated in the prior action, the
bankruptcy court relied on a decision fromthe Eastern District of
M chigan. That court held:

Col | ateral estoppel applies only to those issues which were

"actual ly" or "fully"” litigated in the prior action. However,
this rule does not refer to the quality or quantity of
argunent or evidence addressed to an issue. It requires only

two things: first, that the i ssue has been effectively raised
in the prior action, either in the pleadings or through
devel opment of the evidence and argunent at trial or on
notion; and second, that the losing party have had "a fair
opportunity procedurally, substantively and evidentially" to
contest the issue. The general rule therefore is that subject
to these restrictions default judgnments do constitute res
judicata for purposes of both claim preclusion and issue
preclusion (collateral estoppel).

Overseas Motors, Inc. v. Inport Mtors Ltd., 375 F. Supp. 499, 516
(E.D.Mch.1974), aff'd 519 F.2d 119 (6th Gr.), cert. denied, 423
US 987, 96 S.Ct. 395, 46 L.Ed.2d 304 (1975) (citations omtted).

“The bankruptcy court did not address the fourth el ement,
that the burden of persuasion in the discharge proceedi ng not be
significantly heavier than that in the initial action. The
burden of proof in an action for fraud in a federal district
court applying Florida law is a preponderance, or greater weight
of the evidence. Watson Realty Corp. v. Quinn, 452 So.2d 568
(Fla.1984). The burden of persuasion in the bankruptcy action to
prove fraud under 8 523 is a preponderance of the evidence. See
G ogan, 498 U.S. at 279, 111 S.C. at 655-56. This elenent is
met .



Finding that Bush had anple opportunity to contest the fraud
allegations in the prior action, the bankruptcy court gave
preclusive effect to the default judgnent.

Al though Overseas Mdttors did not involve a bankruptcy
di scharge proceeding,® the Mchigan district court did give
preclusive effect to a default judgnent, observing that "a party
cannot be permtted to avoid the law nerely by avoiding the
courts." 375 F. Supp. at 545.

The general federal rule, however, is to the contrary. ®

®The default judgment was entered agai nst Overseas Mtors
for refusal to participate in a contractually required
arbitration. Overseas Motors, in which the default was given
preclusive effect, was a subsequent antitrust action in the
M chigan district court.

®Where the prior default judgnent was rendered in state
court, a different analysis may be required. 1In a recent
opi nion, the Bankruptcy Appellate Panel ("BAP') of the N nth
Circuit Court of Appeals held that 28 U S.C. § 1738 and the
Suprenme Court's decision in Marrese v. Anmerican Acadeny of
Ot hopedi ¢ Surgeons, 470 U. S. 373, 105 S. C. 1327, 84 L.Ed.2d 274
(1985) require a bankruptcy court to apply Florida law to
determ ne the preclusive effect of a Florida default judgnent in
a dischargeability proceeding. In re Nourbakhsh, 162 B.R 841
(Bankr. 9th Cr.1994). The BAP reasoned that Section 1738
requires a bankruptcy court to apply the full faith and credit
doctrine to dischargeability issues such as fraud; and the
Suprene Court held in Marrese that this statute "directs a
federal court to refer to the preclusion |aw of the State in
whi ch judgnment was rendered” (quoting Marrese 470 U.S. at 380,
105 S.C. at 1332). Finding that in Florida "a default judgnent
concl usively establishes between the parties ... the truth of al
material allegations contained in the conplaint in the first
action and every fact necessary to uphold the default judgnent

" (citing Perez v. Rodriguez, 349 So.2d 826, 827
(Fla Dist.C.App.1977)), the BAP found that "a Florida State
Court would hold that the entry of a default judgnment is
tantanmount to a dispute that has been "actually litigated." "
Nour bakhsh, 162 B.R at 844. Under Marrese, the BAP held that a
bankruptcy court nust give preclusive effect to a Florida default
j udgnent .

Anot her panel of this court has stated that the
collateral estoppel Iaw of the state rendering the judgnent



Odinarily a default judgnent will not support the application of
col | ateral estoppel because "[i]n the case of a judgnment entered by
confession, consent, or default, none of the issues is actually
litigated." Restatenent (Second) of Judgnments 8 27 cnt. e (1982).
See al so Restatenent of Judgnents 8 68 cnt. d, e (1942). The
circuits which have considered the issue in the context of
bankruptcy discharge exception proceedings have adhered to this
Vi ew. See e.g., Spilman v. Harl ey, 656 F.2d 224, 228 (6th
Cr.1981) ("If the inportant issues were not actually litigated in
the prior proceeding, as is the case with a default judgnment, then
collateral estoppel does not bar relitigation in the bankruptcy
court.") (enphasis added); In re: Raynor, 922 F.2d 1146, 1150
(4th Cir.1991), In re GCottheiner, 703 F.2d 1136, 1140 (9th
Cir.1983); Inre McMIlan, 579 F.2d 289, 292 (3d G r.1978).

The underlying rationale of these decisions is that "a party
may decide that the ampbunt at stake does not justify the expense
and vexation of putting up a fight. The defaulting party wll
certainly lose that | awsuit, but the default judgnent is not given
collateral estoppel effect.” 1In re Gottheiner, 703 F.2d at 1140
(citations omtted).

There is authority to the contrary. A nunber of bankruptcy
courts have given preclusive effect in a dischargeability

proceeding to a prior default judgnent. See e.g., Inre Seifert,

nmust be applied in a dischargeability proceeding. See In re
St. Laurent, 991 F.2d 672, 675-76 (11th Cr.1993). Because
we consider the preclusive effect of a prior federal court
default judgnent in the instant case, we do not reach the

i ssue of whether Marrese requires that a Florida default

j udgnment be accorded preclusive effect in a bankruptcy

di scharge proceedi ng.



130 B.R 607, 609 (Bankr.MD. Fla.1991); 1In re Austin, 93 B.R 723
(Bankr . D. Col 0. 1988) ; In re WIson, 72 B.R 956, 959
(Bankr. M D. Fl a. 1987) ; In re Eadi e, 51 B.R 890
(Bankr.E. D. M ch. 1985). These courts have reasoned that:

Debt or/ def endant was given the full opportunity to defend

hinself in the [prior] action and he chose not to do so.

Debt or / def endant could have reasonably foreseen the

consequences of not defending an action based in part on

fraud. It would be undeserved to give debtor/defendant a

second bite at the appl e when he know ngly chose not to defend

hinmself in the first instance.
In re Wlson, 72 B.R at 959 (enphasis added).

We also are reluctant to allow this debtor a second bite at
the apple. Bush actively participated in the prior action over an
extended period of tine. Subsequently, he engaged in dilatory and
del i berately obstructive conduct, and a default judgnent, based
upon fraud, was entered as a sanction against him He now
attenpts, in this bankruptcy proceeding, to avoid Section 523 by
denying the fraud. Such abuse of the judicial process nust not be
rewarded by a blind application of the general rule denying
coll ateral estoppel effect to a default judgment.

On facts very simlar to the instant case, the Court of
Appeals for the Ninth GCrcuit recently affirmed use of a default
judgment entered as a sanction to estop a debtor from denying the
fraud in bankruptcy court. |In re Daily, 47 F.3d 365, 368-69 (9th
Cir.1995). Characterizing the prior default judgnent as not
"ordinary," the Ninth Crcuit noted that:

Daily did not sinply decide the burden of litigation

out wei ghed t he advant ages of opposing the [plaintiff's] claim

and fail to appear. He actively participated in the
litigation, albeit obstructively, for tw years before

j udgnment was entered against him A party who deliberately
precludes resolution of factual issues through nornal



adj udi cative procedures may be bound, in subsequent, related

proceedi ngs i nvolving the sanme parties and i ssues, by a prior

judicial determ nation reached wi t hout conpl etion of the usual
process of adjudication. In such a case the "actual
l[itigation" requirenment may be satisfied by substantial
participation in an adversary contest in which the party is
afforded a reasonable opportunity to defend hinself on the
nmerits but chooses not to do so.

|d. at 368 (enphasis added).’

Like Daily, Bush did not sinply give up at the outset. He
actively participated in the adversary process for alnost a year
He was represented by counsel. He answered the conplaint. He
filed a counterclaim He filed discovery requests. After
undertaking to represent hinself, he began to refuse to cooperate
in discovery. He refused to produce docunents despite repeated
requests. He refused to appear at his properly noticed deposition.
He did respond to Beatty Balfour Beatty's Mtion for Sanctions
claim ng he was out of state on the schedul ed day. At the district
court's properly noticed pre-trial conference, Bush failed to
appear. As in Daily, the default judgnent for fraud agai nst Bush
was entered pursuant to Rule 37 as a sanction for deliberate

refusal to participate in discovery. In upholding the bankruptcy

‘Interestingly, the Ninth Grcuit found support for this
result inits prior decision in In re CGottheiner, 703 F.2d 1136
(9th Gr.1983), which is often cited, as did we above, for the
proposition that collateral estoppel may not rest on a default
judgnment. In that case, however, the Ninth Grcuit did approve
use of a default judgnment to estop a debtor from denying a debt
in the dischargeability proceeding. The court found that the
i ssues were "actually litigated" because the debtor in the
previous action "did not sinply give up fromthe outset. For
si xteen nonths he actively participated in litigation.... That
after many nonths of discovery Cottheiner decided his case was no
| onger worth the effort does not alter the fact that he had his
day in court.” I1d. at 1140. Finding such circunstances "quite
different” froman uncontested default, the Ninth Grcuit held
that the application of collateral estoppel was not an abuse of
di scretion.



court's award of preclusive effect to this judgnent, the district
court said:
It would be fundanentally unfair to force Bal four Beatty to
spend time and noney preparing the same discovery sinply
because Bush has determ ned that he now wi shes to defend the
al | egations of fraud and avoi d his judgnent debt in bankruptcy
court.

W find Daily persuasive. \Were a party has substantially
participated in an action in which he had a full and fair
opportunity to defend on the merits, but subsequently chooses not
to do so, and even attenpts to frustrate the effort to bring the

8 for a

action to judgnent, it is not an abuse of discretion
district court to apply the doctrine of collateral estoppel to
prevent further litigation of the issues resolved by the default
judgment in the prior action. Bush had anple warning from the
prior court and could reasonably have foreseen the conclusive
effect of his actions. In such a case, collateral estoppel my
apply to bar relitigation of the issues resolved by the default
j udgnent . See Klingman v. Levinson, 831 F.2d 1292, 1296 (7th
Cir.1987) (quoting 1B. J. Moore, J. Lucas & T. Currier, More's
Federal Practice § 0.444[1], at 794 (2d ed. 1984) ("Justice, then,

is probably better served if ... collateral estoppel does not apply

'We note that whether to allow issue preclusion is within
t he sound discretion of the trial court. Parklane Hosiery
Conmpany, Inc. v. Shore, 439 U. S. 322, 331, 99 S.Ct. 645, 651-52,
58 L. Ed.2d 552 (1979). The presence of mtigating factors in
anot her case m ght cause a court to exercise discretion to deny
preclusion to a default judgnent even if the doctrine's forma

el ements are otherwise net. In sone cases, the anmount of noney
at stake or the inconvenience of the forummght disincline a
defendant to offer a defense. |In the case of such an "ordinary"

default, a subsequent court m ght decline to allow preclusion.
In this case, however, the anobunt of nobney was substantial, the
forum was conveni ent and Bush did, in fact, participate in the
litigation long after the issue was joi ned.



to ... default judgnents ... unless it can be said that the parties
could reasonably have foreseen the conclusive effect of their
actions.") (enphasis added). As the Ninth GCrcuit observed in
Daily:
Wthout denying Daily his day in court, application of the
doctrine served its central purposes of "protect[ing] [the
prevailing party] from the expense and vexation attending
multiple lawsuits, conserv[ing] judicial resources, and
foster[ing] reliance on judicial action by mnimzing the
possi bility of inconsistent decisions." By contrast, denying
preclusive effect to the [prior] judgnment on the ground that
t he i ssues rel evant to discharge were not fully tried in that
proceeding would permt Daily to delay substantially and
perhaps ultimtely avoid paynent of the debt by deliberate
abuse of the judicial process.
ld. at 368 (alteration in original) (citation omtted). Just as
due process is not offended by the entry of a default judgnment
against a party for failure to cooperate with di scovery, Societe
I nternational e Pour Participations Industrielles et Commerci al es,
S.A v. Rogers, 357 U S 197, 209-10, 78 S. C. 1087, 1094, 2
L. Ed. 2d 1255 (1958), neither is due process offended if a debtor is
held to the consequences of that judgnment in a subsequent
bankruptcy di scharge proceedi ng. See Bl onder-Tongue Lab. Inc. v.
Uni versity of Illinois Found., 402 U. S. 313, 328-29, 91 S.Ct. 1434,
1442-43, 28 L.Ed.2d 788 (1971). The order of the district court
affirmng the judgnent of the bankruptcy court is

AFFI RVED.,



