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CARNES, Circuit Judge:

This appeal arises from the district court's denial of
Aneri can Broadcasting Conpanies, Inc. ("ABC')'s notiontointervene
and from the district court's entry of a stipulated judgnment
vacating the jury verdict in a class action in which ABC sought to
i ntervene. ABC argues that due to the potential collateral
estoppel effect that the jury verdict could have in a separate

|'i bel action between it and certain defendants in the class acti on,



ABC should be permitted to intervene to argue agai nst the vacatur
of that verdict. For the reasons discussed bel ow, we hold that ABC
| acks sufficient interest in the <class action to permt
intervention as of right, and that the district court did not abuse
its discretionin denying ABC s notion for perm ssive intervention.
| . FACTS AND PROCEDURAL HI STORY

In 1989, the plaintiffs, l[imted partners in various rea
estate limted partnerships, filed three class actions in the
United States District Court for the Southern District of Florida
agai nst, anong others, fellow limted partners Alan B. Levan and
BankAtl anti c Financial Corporation ("BFC'"). The actions were
thereafter consolidated into one class action, which involved
exchange transactions proposed by Levan and BFC in which the
plaintiffs' interests in the limted partnershi ps were exchanged
for twenty-year, unsecured, BFC subordi nated debentures. The
plaintiffs alleged that the exchange transacti ons viol ated federal
securities laws, and sought danages and rescission of the
debent ur es.

I n Novenber 1991, ABC aired a story on the tel evision program
"20/ 20" about the BFC exchange transactions. The program stated
that Levan and BFC knew the transactions were unfair to the
plaintiffs, but that they endorsed themanyway. |In February 1992,
Levan and BFC filed a |ibel action in the United States District
Court for the Southern District of Florida agai nst ABC.

A jury trial was held in the class action suit in Decenber
1992, which resulted in a verdict in favor of the plaintiffs and an

award of $8 million in damages. In the course of reaching its



verdict, the jury was asked to answer the follow ng special
interrogatories:

1. Have the plaintiffs proved, by the greater weight of the

evi dence, that the exchange transaction proposed by

BankAt | antic Fi nanci al Corporation was "unfair” tothelimted

partners ...?

2. Have the plaintiffs proved, by the greater weight of the

evi dence, that the managi ng general partners, or the conpany

or Alan Levan falsely stated in the prospectus and the

transmttal letter that they believed that the exchange

transaction was "fair" when t hey know ngly believed ot herw se?
The jury answered both questions in the affirmative. The district
court entered final judgnment on the verdict on Decenber 18, 1992.
At that time, the plaintiffs' claimfor equitable rescission had
not yet been resol ved.

In January 1993, Levan and BFC filed notions for remttitur
and for judgnment notw thstanding the verdict or for a new trial,
which the district court denied. After notions related to
prej udgnent interest were resolved, Levan and BFC fil ed an appeal
in July 1993. This Court dism ssed the appeal in February 1994,
hol ding that the district court's judgnment was not final because it
had not yet disposed of the plaintiffs' claim for equitable
resci ssion.

I n February 1993, ABC noved for summary judgnment in the |ibel
| awsuit, arguing that the collateral estoppel effect of the
Decenber 1992 jury verdict in the class action case precluded a
judgnment against ABCin the |ibel lawsuit. The magistrate judge in
the libel lawsuit recomended that summary judgnment be granted in
favor of ABC because the jury's verdict in the class action case

preclusively established the substantial truth of the "20/20"

broadcast. However, the district court inthe libel awsuit stayed



the proceedings until the equitable rescission claim could be
di sposed of in the class action case.

After the magistrate judge recommended sumrary judgnment for
ABC in the libel lawsuit, Levan and BFC began working on a
settlement with the plaintiffs in the class action case. They
reached an agreenent in which the defendants would pay the
plaintiffs the full anpbunt of the damages that the jury had awar ded

them plus interest,"’

i n exchange for a stipulated notion to vacate
the jury verdict and resulting judgnent. Levan infornmed the
district court inthe libel lawsuit of the inpending settlenent in
the class action, with the result that the district court rejected
the magistrate's recommendati on of summary judgnent in favor of
ABC, and referred the case back to the magistrate for further
consideration in light of the inpending class action settlenent.
Learning of the class action settlenent agreenent, ABC was
under st andabl y unhappy about the provision for vacatur of the jury
verdict and judgnent, upon which it was relying in the 1ibel
| awsui t . ABC noved to intervene in the class action for the
pur pose of opposing the vacatur of the jury verdict and judgnent.
For obvious reasons, Levan and BFC, two defendants in the class

action, opposed ABC s notion to intervene. The plaintiffs in the

cl ass action al so opposed it, because their certain and relatively

'The settlement agreement provided that $4 million would be
paid into an escrow account by the date of the settlenent
agreenent approval hearing before the district court, and the
other $4 mllion would be paid into the escrow account within
thirty nonths of the execution of the settlement agreenent. The
agreenment further provided that Levan and BFC woul d pay an annual
interest rate of 7% on the second $4 million installment, to be
calculated fromthe date of the execution of the settlenent
agr eenent .



pronpt receipt of the $8 million paynent, plus interest, through
the settlenent agreenent was expressly conditioned upon the
vacat ur. The district court denied ABC s notion to intervene.
After a hearing on the proposed settlenent, the district court
approved the class action settl enent agreenent and entered a final
j udgnment vacating the jury verdict and the final judgnent entered
t her eon.

Thereafter, in April 1995, the magistrate judge in the I|ibel
| awsuit recommended that ABC s notion for summary judgnent be
denied in light of the vacatur of the jury verdict in the class
action.

This is ABC s appeal from the denial of its notion to
intervene and fromthe district court's final judgnent approving
the settlenent and vacating the verdict and judgnent in the class
action case.? The plaintiffs have noved in this Court to dismss
t hi s appeal arguing that the appeal is nobot because the settl enent
extingui shed the "case or controversy" that was before the court,
and that ABC | acks standing to chall enge the settl enent agreenent.

We ordered that the notion to dismss be carried with the case, and

ABC filed two notices of appeal. The first notice was
filed within thirty days of the district court's denial of its
notion to intervene as of right. The denial of a notion to
intervene as of right is a final appeal able order, e.g., Meek v.
Met ropol i tan Dade County, Fla., 985 F.2d 1471, 1476 (1l1th
Cr.1993), and thus, even though the class action had not yet
resulted in a final judgment, ABC s first notice of appeal was
properly filed. After the district court entered final judgnent
on the settlenent, ABC filed a second notice of appeal within
thirty days with respect to its notion for perm ssive
intervention, and with respect to the settlenment itself. ABC
then filed a notion to consolidate the two appeals, which this
Court granted.



we now deny it.?
1. DI SCUSSI ON

Before the class action parties began negotiating their
settl ement agreenent, the magi strate judge in the libel | awsuit had
recommended sunmary judgnment in favor of ABC because the class
action jury verdict preclusively established the substantial truth
of the "20/20" broadcast. ABC argues that this reconmendati on gave
it asufficient interest in the settlenent agreenent to entitle it
to intervene in the class action. On the nerits, ABC argues that
the district court's approval of the settlenment agreenent providing
for the vacatur of the jury verdict was an abuse of discretion
because that agreenent was designed to manipulate the judicial
system and the Suprene Court's decision in U S. Bancorp Mrtgage
Co. v. Bonner Mall Partnership, --- US ----, 115 S.Ct. 386, 130
L. Ed. 2d 233 (1994), disapproves of such settlenent agreenents.

We do not reach ABC s argunent regarding the propriety of the
district court's approval of the settlenent agreenent, because, as
we expl ai n bel ow, we are persuaded that the district court properly
denied ABC s notion to intervene. See, e.g., Chiles v. Thornburgh,

865 F.2d 1197, 1212 (11th G r.1989) ("If we find that the district

®ABC has standing to appeal the district court's denial of
its notion to intervene. |If we conclude that ABCis entitled to
intervene as of right, then ABC has standing as a party to appeal
the district court's judgnment based on the approved settl enment
agreenent, and we woul d review that judgnment. |If we determ ned
that the district court abused its discretion in approving the
settl enent agreenment, then we would reverse the judgnent, which
i ncl uded vacatur of the jury verdict, and ABC woul d be granted
the relief it seeks. Because we can potentially grant ABC
effective relief, this appeal is not noot. See, e.g., Inre Cub
Assoc., 956 F.2d 1065, 1069 (11th G r.1992) ("Central to a
finding of nootness is a determ nation by an appellate court that
it cannot grant effective judicial relief.").



court's disposition of the notions to intervene was correct, then
our jurisdiction evaporates...."” (citation and quotation marks
omtted)).

A. Intervention as of Right

In this circuit, a novant nust establish the follow ng
requirenents to intervene as of right under Federal Rule of G vil
Procedure 24(a)(2):

(1) his application to intervene is tinely, (2) he has an

interest relating to the property or transaction which is the

subj ect of the action; (3) heis so situated that disposition

of the action, as a practical matter, may i npede or inpair his

ability to protect that interest; and (4) his interest is

represented i nadequately by the existing parties to the suit.
Chiles, 865 F.2d at 1213. W reviewthe district court's denial of
ABC s notion to intervene as of right de novo. See Federal Sav. &
Loan Ins. Corp. v. Falls Chase Special Taxing Dist., 983 F. 2d 211
214-15 (11th G r.1993). "Once a party establishes all the
prerequisites tointervention, the district court has no discretion
to deny the notion." United States v. State of Ga., 19 F. 3d 1388,
1393 (11th Gir.1994).

The plaintiffs and the defendants in the class action focus
primarily on ABC s failure to establish the second requirenent for
i nterventi on—+hat ABC have "an interest relating to the property or
transaction which is the subject of the action.” Chiles, 865 F. 2d
at 1213. "In determning sufficiency of interest, this circuit
requires that the intervenor nust be at least a real party in
interest in the transaction which is the subject of the proceeding.
This interest has also been described as a direct, substantial

legally protectable interest in the proceedings.” Wrlds v.

Department of Health and Rehabilitative Serv., 929 F.2d 591, 594



(11th G r.1991) (per curiam (footnotes, citations, and quotation
marks omitted).*

The transactions that were the subject of the class action
proceeding are the debenture exchange transactions. ABC admts
that it is not a real party in interest as to those exchange
transactions. |Instead, ABC argues that preventing the vacatur of
a judgnment that has been deenmed by a nmgistrate judge to be
preclusive in another lawsuit in which it is a party is sufficient
for ABC to neet the interest requirenent for intervening as of
right. ABC has not cited any binding authority to support its
position, and we are not convinced by the authority ABC has cited:
a Ninth Grcuit case, National Union Fire Ins. Co. v. Seafirst
Corp., 891 F.2d 762 (9th G r.1989), and Justice Stevens's
di ssenting opi nion fromthe Suprene Court's dism ssal of certiorar
inlzum Seimtsu Kogyo Kabushi ki Kaisha v. U S. Philips Corp., 510
US 27, ----, 114 S. . 425, 429, 126 L.Ed.2d 396 (1993).

In National Union, the issue was whether the district court
abused its discretion in denying a notion to vacate its judgnment as
part of a settlenent agreenment. Intervention was not an issue on
appeal . The district court in that case had permtted third
parties to intervene in an action between an i nsurance conpany and

an insured for the limted purpose of objecting to the vacatur of

*Al t hough sone courts have held that the requirenents for
intervention are equivalent to the requirenments for Article |11
standing, e.g., Southern Christian Leadership Conference, (SCLC)
v. Kelley, 747 F.2d 777, 779 (D.C.Cir.1984), this Court has held
that "a party seeking to intervene need not denonstrate that he
has standing in addition to neeting the requirenents of Rule 24
as long as there exists a justiciable case and controversy
between the parties already in the lawsuit." Chiles, 865 F.2d at
1213.



the court's judgnent as part of a settlenent agreenent. 891 F.2d
at 764. It is not apparent fromthe opinion in Nat i onal Uni on
whet her the intervenors had been allowed to intervene as of right
or perm ssively. What is apparent is that the intervenors in
National Union had a nore direct interest in the transaction that
was the subject of that case, because those intervenors were
defending a separate l|awsuit brought by the National Union
plaintiffs arising out of the very sane insurance contract
transaction at issue in the that case. Id. at 763.

Thi s case i s distinguishable fromNational Union, because the
libel lawsuit ABC is defendi ng agai nst Levan and BFC did not arise
out of the same transactions at issue in this class action.
Instead, the libel lawsuit arose out of a separate incident—a
"20/ 20" broadcast—that reported about the transactions at issue in
the class action. |In other words, the intervenors in Nat i ona
Union were real parties in interest as to the transactions that
were the subject of that case; by contrast, ABC is not a real
party in interest as to the transactions that are the subject of
the class action lawsuit in this case. Therefore, even if National
Uni on were binding precedent, it does not support the proposition
that ABC has a sufficient interest for intervention as of right in
this case

As for ABC s reliance on Justice Stevens's dissent in |zum,
a di ssenting Suprene Court opinionis not binding precedent. E. g.,
United States v. Goodrich, 871 F.2d 1011, 1013 (11th Cr.1989).
Justice Stevens's opinion dissenting from the Court's order

dism ssing the wit of certiorari as inprovidently granted in |zum



does not tell us how a majority of the Court would decide this
case.

We conclude that, neasured against the Rule 24 requirenent
that it be "a direct, substantial, legally protectable interest,"”
Worl ds, 929 F.2d at 594, ABC s interest in the collateral estoppel
effect of the jury's verdict in this case is too collateral,
indirect, and insubstantial to support intervention as of right.
Broadeni ng the right of intervention to cover the circunstances of
this case would not only be unprecedented, it would also run
counter to the public policy values that are furthered by
permtting parties to settle a case without the interference of
i nterl opers. The district court did not err in denying ABC s
notion to intervene as of right.

B. Perm ssive Intervention

This Court has previously explained that:

"If there is no right to intervene under Rule 24(a), it i

wholly discretionary wth the court whether to allo

intervention under Rule 24(b) and even though there is
common question of law or fact, or the requirements of Ru

I
24(b) are otherw se satisfied, the court may refuse to allo
intervention."

S
w
a
e
w

Wrlds, 929 F.2d at 595 (quoting 7C Charles A Wight, et al.,
Federal Practice and Procedure 8 1913, at 376-77 (2d ed. 1986)
(footnotes omtted)). "[Qur task is not to determ ne whether the
factors of Rule 24(b) were present, but is rather to determ ne
whet her the trial court commtted a clear abuse of discretion in
denying the notion." 1d. (citations and quotation nmarks om tted).

We nust affirmunder the abuse of discretion standard "unl ess
we at |east determne that the district court has nade a clear

error of judgment, or has applied an incorrect |egal standard."



SunAnerica Corp. v. Sun Life Assurance Co. of Canada, 77 F.3d 1325,

1333 (11th Cir.1996) (citations and quotation marks omtted).
By definition, ... under the abuse of discretion standard of
reviewthere will be occasions in which we affirmthe district
court even though we woul d have gone the other way had it been
our call. That is how an abuse of discretion standard differs
from a de novo standard of review As we have stated
previ ously, the abuse of discretion standard all ows a range of
choice for the district court, so |long as that choi ce does not
constitute a clear error of judgnent.

Macklin v. Singletary, 24 F.3d 1307, 1311 (11th G r.1994)

(citations and quotation marks omtted), cert. denied, --- U S, ---

-, 115 S .. 1122, 130 L.Ed.2d 1085 (1995).

ABC s argunents related to permssive intervention are
primarily ainmed at establishing that it met both requirements for
perm ssive intervention: (1) the application to intervene was
timely, and (2) the intervenor's claim or defense and the main
action have a question of lawor fact in comon. E.g., Chiles, 865
F.2d at 1213. However, that is not really the focus of our
inquiry, because we do not address the matter in the first
instance. As a reviewing court, we are concerned only with "cl ear
error[s] of judgnent"” that the district court may have made, or
with "incorrect legal standard[s]" that it may have applied.
SunAnerica, 77 F.3d at 1333. ABC has not argued that the district
court did either, except to the extent that it contends that the
parties in the class action case could not be prejudiced by
allowwng ABC s intervention, and that ABC nust be permtted to
i ntervene because it is unable to chall enge by any ot her neans the
vacatur's inpact on the preclusive effect of the class action jury

verdict in the libel |awsuit.

ABC s argunent that its intervention will not prejudice the



parties in the class action lawsuit is prem sed upon its assertion
that preventing the parties in that action fromvacating the jury
verdict and judgnment wll not prejudice them O course, that
assertion is woefully unconvincing insofar as it concerns Levan and
BFC, whose interest in the vacatur is the converse of ABC s
interest. Permtting ABCto intervene for the purpose of bl ocking
the vacatur would substantially prejudice Levan and BFC, because
unl ess vacated, the jury verdict and judgnent in the class action
will preclude their Iibel claimagainst ABC. Mreover, permtting
ABC to intervene in the class action would also substantially
prejudice the plaintiffs, because the result ABC seeks would
effectively vitiate the settlenent agreenment through which the
plaintiffs are receiving paynents fromthe damage award.

As for ABC s assertion that without interventionit wll have
no way to preserve the preclusive effect of the jury verdict and
judgnment in the class action, that is true. But a nonparty is not
necessarily entitled to preserve the beneficial effects of a jury
verdi ct and judgnment, however nmuch the nonparty may cherish those
effects. Moreover, ABCw Il have its day in court. 1In the tria
of the Iibel lawsuit, ABC w || have an opportunity to establish in
t he ol d-fashioned way the defense that it sought to preclusively
establish wth the class action jury verdict and judgnent. Under
these circunstances, it was certainly not a clear abuse of
di scretion for the district court to deny ABCs notion for
perm ssive intervention.

I 11. CONCLUSI ON

The plaintiffs' notion to dismss this appeal as noot is



DENI ED. The district court's denial of ABC s notion to intervene,
both as of right and perm ssively, is AFFIRVED. The remaini ng
issues raised in this appeal are DISMSSED for |lack of

jurisdiction.



