United States Court of Appeals,
El eventh Gircuit.
No. 94-4774
Non- Ar gunent Cal endar .
Robert MONTEMO NO, Petitioner- Appell ant,
V.
UNI TED STATES of Anerica, Respondent- Appell ee.
Cct. 20, 1995,
Appeal from the United States District Court for the Southern
District of Florida. (Nos. 94-37-CV, 91-742-CR), James W Kehoe,
Judge.
Bef ore DUBI NA, CARNES and BARKETT, Circuit Judges.
PER CURI AM
Robert Mont enoi no was convi cted, based upon his guilty plea,
of conspiracy to possess with intent to distribute cocaine. He did
not appeal his conviction or sentence. Thereafter, Mntenoino
filed a 28 U.S.C. § 2255 petition raising a | arge nunber of grounds
for relief. The district court denied that petition, and
Mont enoi no appeal s.

The district court's denial of the petition was proper,
except in one respect. One of the grounds Montenpoino raised in the
petition was that his attorney had rendered i neffective assi stance
of counsel by failing to appeal his sentence. Mntenoino alleged
inthe petition that he had requested his attorney to file a notice
of appeal, but the attorney failed to do so. Nothing in the record
of the gquilty plea proceeding or the record of the § 2255
proceedi ng contradi cts Montenoi no' s al |l egation. The district court

did not hold a hearing on the petition.



This Court has long held that an attorney's failure to file
an appeal after the defendant requests himto do so entitles the
defendant to an out-of-tinme appeal, even w thout a show ng that
t here woul d have been any vi abl e grounds for an appeal. See e.g.,
Gray v. United States, 834 F.2d 967, 967-68 (11th G r.1987); see
al so Ferguson v. United States, 699 F.2d 1071, 1072-73 (11lth
Cir.1983) (and cases cited therein). However, this Court has al so
held that a different rule applies to guilty plea cases, because:

[t] he considerations ... underlying an acceptance of a guilty
plea are quite different fromthe considerations underlying a
defendant's decision to take a direct appeal from a judgnent
of conviction. A guilty plea, since it admts all the
el ements  of a fornmal crim nal char ge, wai ves  al
non-jurisdictional defects in the proceedings against a
def endant . Absent a jurisdictional defect, a defendant
usually has no right to appeal froma plea of guilty.
Ferguson, 699 F.2d at 1073 (quoting Barrientos v. United States,
668 F.2d 838, 842-43 (5th Cir.1982) (citations omtted). Because
the few grounds upon which the guilty plea may be chall enged are
not limted to direct appellate review, but instead are nore
appropriately raised in 8 2255 proceedings, an attorney's failure
to file a direct appeal froma guilty plea "does not constitute
i neffective assistance of counsel since it causes no harmto the
defendant."” Ferguson, 699 F.2d at 1073.

At first blush, the Ferguson rule woul d appear to foreclose
Montenoino's claimthat his attorney's failure to file an appeal
constituted ineffective assistance of counsel. However, Ferguson
is a pre-Sentencing Guidelines case. See U S.S.G ch. 1, pt. A
(observing that the Sentencing Guidelines took effect Novenber 1,

1987). Absent an express waiver of the right to appeal his

sentence, a defendant who pleads guilty and i s sentenced under the



GQuidelines has a right to direct appeal of his sentence. See
United States v. Bushert, 997 F.2d 1343 (11th Cir.1993). Because
of that opportunity, a defendant has no right to raise CGuidelines
sentencing issues in a § 2255 proceeding. See Cross v. United
States, 893 F.2d 1287, 1289 (1i1th Gr.), cert. denied, 498 U S
849, 111 S . . 138, 112 L.Ed.2d 105 (1990) (holding that a
petitioner may not litigate clains in a 8 2255 proceedi ng that were
not raised on direct appeal absent a show ng of both cause and
actual prejudice). The reasoning that underlies theFerguson rule
i n pre-Cuidelines cases does not apply insofar as sentencing i ssues
in Quidelines cases are concerned, because none of the Cuidelines
sentencing issues available to the defendant are waived by the
pl ea, unless there is an express waiver of the right to appeal the
sentence that conplies with the requirements of Bushert. There was
none in this case.

Accordingly, if Mntenoino requested his counsel to file an
appeal, and counsel failed to do so, Montenbino is entitled to an
out-of -time appeal on any sentencing i ssues. Such an appeal would
extend only to sentencing issues. The Ferguson rule is still
applicable insofar as guilt stage, or guilty plea validity, issues
are concerned, because those issues can be raised in a § 2255
pr oceedi ng. They were in this case, and the district court
properly rejected themon the nerits.

W remand for an evidentiary hearing on Mntenoino' s
al l egation that he requested his counsel to file a direct appeal.
If the district court finds that Mntenoino did nmake such a

request, it should enter an order granting an out-of-tine appea



limted to sentencing issues.

AFFI RVED | N PART, AND REVERSED AND REMANDED | N PART.



