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PER CURI AM

W wthdraw altogether our earlier opinion dated June 11,
1996, and published at 84 F.3d 1380. CQur decision for the case
remai ns the sanme. W think today's opinion nmay i n sone ways better
expl ain our thoughts, however.

Plaintiff Paul |senbergh appeals the district court's grant of
judgnment as a matter of |aw for defendant Knight-Ri dder Newspaper
Sales, Inc. ("KRNS'), n/k/a Newspapers First, Inc. ("Newspapers
First"), in Isenbergh's suit under the Age Discrimnation in
Enpl oynent Act ("ADEA"), 29 U S.C. 88 621-634. |Isenbergh clains
t hat Newspapers First discrimnated agai nst hi mbecause of his age
in selecting the manager for the conpany's Mam sales office
After trial, a jury returned a verdict in favor of |senbergh and

awar ded him $250, 000 in danages. Newspapers First renewed its

"Honorabl e Al bert J. Engel, Senior US. CGrcuit Judge for
the Sixth Grcuit, sitting by designation.



notion for judgnent as a matter of |aw under Rule 50(b) of the
Federal Rules of Civil Procedure; the district court granted the
notion. Because we agree that |senbergh did not produce evidence
from which the jury could reasonably infer intentiona
di scrim nati on based on age, we affirm
l.

In 1990, KRNS nerged with MIlion Market Newspapers/Tines
M rror National Marketing, Inc. ("MVMTM) to form Newspapers First.
At the time of the nerger, Isenbergh, sixty years old, was the
manager of KRNS's Mam sales office. Larry Malloy, forty-four
years ol d, was the manager of MMIMs M anm sales office. Both were
candi dates, along with eight other KRNS and MMIM managers from
around the country, for the new position of manager of Newspapers
First's Mam sales office. To select the new nmanager, King
Ant hony, the forner president of MVIM and current president of
Newspapers First, and John Kosanke, the forner president of KRNS
and current executive vice-president of Newspapers First,
interviewed the ten candi dates. The only real conpetition for the
new posi ti on, however, was apparently between | senbergh and Ml | oy,
because Newspapers First did not want to nove a nanager from
anot her part of the country to Mam. In conjunction with the
interviews, Anthony and Kosanke wused an "alternation ranking
system to rate the candidates. KRNS had never used this system
before to nake personnel deci sions. Under the system each
candidate received two ordinal rankings: one based on past
managenent performance and one based on the interview. The two

ranki ngs were averaged to obtain each candidate's overall score.



When the nine candi dates who had worked at KRNS or MMIM f or
nore than six nonths were ranked according to this system
| senbergh finished eighth. Mlloy finished second. Three nanagers
over age fifty—ncl udi ng one who was si xty-three years ol d—i ni shed
hi gher than | senbergh. Mal | oy got the job, and Isenbergh was
of fered the chance to interview for a sales positionin Mam. He
chose to take early retirenent instead.

| senbergh testified that the atnosphere at his interview was
"cold" and that Anthony was on the phone nost of the tinme. H's
interview all egedly |lasted only a hal f-hour, whereas Milloy's was
a full hour, as all of the interviews were planned to be.
Newspapers First presented evidence chal | engi ng | senbergh' s version
of what happened at the interview

| senbergh worked for KRNS from the late 1960s until 1990
nostly as a sal esman. He became a vice-president in 1984. In
1986, he won the praise of Kosanke by selling an advertising
package to Walt Disney World. | senbergh's conpetitors for the
account included a newspaper whose sales were handl ed by Mll oy.
The parties dispute the significance of this transaction.
| senbergh characterizes it as evidence of his good job performance
in the past and of his superior qualification, relative to Mll oy,
for the managerial job. Newspapers First deenms it to be
irrelevant, because it involved sal es, not managenent, and because
| senbergh' s newspaper was able to offer Walt Disney Wrld a | ower
advertising rate than was Mall oy's newspaper.

There is conflicting evidence about how | senbergh was vi ewed

within the conpany and about his qualifications as a nanager.



| senber gh poi nt's to hi s annual pay rai ses and
managenent - by- obj ecti ve bonuses that were approved by Kosanke, as
well as to the lack of a paper trail of criticism as evidence of
his perceived conpetence. He further points to testinony by
Kosanke t hat | senbergh was a "seasoned manager"” and a "satisfactory
manager." Kosanke al so testified, however, that |senbergh was a
"l one ranger” and was not a "team player." |senbergh argues that
hi s experience runni ng newspaper offices of up to five people and
commandi ng a departnent of about sixty nen while he was i n the Navy
qualified him as a manager. Newspapers First counters that
| senbergh's job at KRNS entailed little managenent and that for the
managenent |senbergh did do, he was criticized by Kosanke. It
stresses Malloy's extensive managenent experience and argues that
he was better suited for the new job than Isenbergh.
.
A

We review de novo the district court's grant of judgnent as
a matter of law. Daniel v. Cty of Tanpa, 38 F.3d 546, 549 (11lth
Cr.1994), cert. denied, --- US. ----, 115 S. C. 2557, 132 L. Ed. 2d
811 (1995). In other words, we apply the same standard as that
applied by the district court. Carter v. Cty of Mam, 870 F.2d
578, 581 (11th G r.1989). 1In considering a notion for judgnent as
a matter of law, a court nust view all the evidence in the |ight
nost favorable to the nonnoving party and draw all reasonable
i nferences in favor of the nonnoving party. Id. The notion should
be granted only if upon such consideration, the court finds that

reasonabl e people in the exercise of inpartial judgnent could not



arrive at a contrary verdict. Id. The court may not weigh the
evi dence or decide the credibility of witnesses. Watts v. Geat
Atl. & Pac. Tea Co., 842 F.2d 307, 310 (11th G r.1988) (quoting
Boei ng Co. v. Shipman, 411 F. 2d 365, 375 (5th Cir.1969) (en banc)).
The nonnoving party mnmust provide nore than a nere scintilla of
evidence to survive a notion for judgnent as a matter of |aw
"there nust be a substantial conflict in evidence to support a jury
guestion."™ Carter, 870 F.2d at 581.

We | ook first to see whether |senbergh has presented a prinma
facie case of discrimnation. A plaintiff alleging age
di scrimnation under the ADEA may choose one of three ways to
establish a prima facie case: (1) direct evidence of
discrimnatory intent; (2) statistical proof of disparate
treatment; or (3) neeting a test such as that set out i NDonnel
Dougl as Corp. v. Green, 411 U. S. 792, 93 S. (. 1817, 36 L. Ed. 2d 668
(1973). See Carter v. Cty of Mam, 870 F.2d 578, 581 (1l1lth
Cir.1989). Plaintiff's burden in proving a prima facie case is
light. See Brown v. American Honda Motor Co., 939 F.2d 946, 949
(11th Cir.1991).

I n McDonnell Douglas, the Supreme Court articulated the four
elements a plaintiff nust showin order to establish a prima facie
case of enpl oynent discrimnation:

(1) that he belongs to a [protected class]; (1i) that he
applied and was qualified for a job for which the enpl oyer was
seeking applicants; (iii) that, despite his qualifications,
he was rejected; and (iv) that, after his rejection, the
position remained open and the enployer continued to seek
applicants from persons of conplainant's qualifications.

McDonnel | Dougl as, 411 U.S. at 802, 93 S.Ct. at 1824. The Suprene

Court intended this franework to be flexible, seeid. at 802 n. 13,



93 S.C. at 1824 n. 13, rather than "nechanized, or ritualistic,"”
United States Postal Serv. Bd. of Governors v. Aikens, 460 U S
711, 715, 103 S.Ct. 1478, 1482, 75 L.Ed.2d 403 (quoting Furnco
Constr. Corp. v. Waters, 438 U. S. 567, 577, 98 S.Ct. 2943, 2949, 57
L. Ed.2d 957 (1978)). This court has enunciated various
reformul ati ons of the MDonnell Douglas test. For exanple, in
Earley v. Chanpion International Corp., 907 F.2d 1077 (11th
Cr.1990), we set forth a slightly different variation of the
McDonnel I Douglas test in an ADEA case involving a "reduction in
force." The plaintiff had to show

(1) that he was in a protected age group and was adversely

af fected by an enpl oynent decision; (2) that he was qualified

for his current position or to assunme another position at the

time of discharge or denotion; and (3) evidence by which a

fact finder mght reasonably conclude that the enployer

intended to discrimnate on the basis of age in reaching the
deci sion at issue.
Earley, 907 F.2d at 1082.

The district court treated this case as a "failure to hire"
case, as opposed to a "reduction in force" case. Al t hough, as
di scussed above, case |law suggests that the standard for
establishing a prima facie case depends on whether the case
concerns a reduction in force as opposed to a termnation or a
failure to hire, conpare Earley, 907 F.2d at 1082 (listing prim
facie case criteria for reduction-in-force cases), with Carter, 870
F.2d at 582 (listing prinma facie case criteria for termnation and
failure-to-hire cases), the instant appeal denonstrates why, as we
noted in Pace v. Southern Railway System 701 F.2d 1383 (1l1th

Cr.1983), enploynent discrimnation cases are not easily

categori zed and why any prima facie case test nust be flexible. In



a sense, the position of manager of Newspapers First's Mam office
was a new job as a result of the nerger of KRNS and MMIM and
| senbergh' s and Mal | oy' s previ ous positions di sappeared. Fromthis
viewpoint, the case is one of a failure to hire. Because the
candi dates considered for this "new' position, however, were all
fromwthin the two nergi ng conpani es, the situation was not the
sanme as in a standard failure-to-hire case. |n essence, because of
the nmerger, there was a reduction in force fromtwo M am managers
to one. I n deci ding whether |senbergh has established a prim
faci e case, we need not crudely categorize the facts as involving
either a failure to hire or a reduction in force. | nstead, we
exam ne the facts of the case and deci de "whether the plaintiff has
presented sufficient evidence to provide a basis for an inference
that age was a factor in the enpl oynent decision.” Pace, 701 F. 2d
at 1387.

We conclude that |senbergh presented a prima facie case
| senbergh was in the protected age group, and he was adversely
affected by Newspapers First's decision to select Mlloy, who is
sixteen years younger than |senbergh, as the new manager."’
Mor eover, because the decisionmakers for Newspapers First were
famliar with Isenbergh's performance in his work for KRNS, we can
infer fromthe fact that he was granted an intervi ewthat |Isenbergh
was at |east at sone level qualified for the new job. Wthout

deciding the ultimte question of whether a jury could reasonably

That Mall oy was al so a menber of the class of persons
protected by the ADEA does not render insufficient |Isenbergh's
prima facie show ng. See O Connor v. Consol. Coin Caterers
Corp., --- US ----, 116 S.C. 1307, 134 L.Ed.2d 433 (1996).



infer intentional discrimnation, we believe that |senbergh has
satisfied this part of the MDonnel | Dougl as- Bur di ne
bur den-shifting anal ysis.

B.

1. Newspapers First's Burden of Proffering a Non-Discrimnatory
Rati onal e For the Chall enged Deci sion

We next inquire whether Newspapers First has nmet its burden
of producing evidence of alegitinmate, nondi scrimnatory reason for
offering the job to Mall oy rather than to I senbergh. See generally
Texas Dep't of Coormunity Affairs v. Burdine, 450 U. S. 248, 254, 101
S.Ct. 1089, 1094, 67 L.Ed.2d 207 (1981). This burden on the
enpl oyer is one of production, not persuasion. St. Mry's Honor
Center v. Hicks, 509 U S. 502, 510-11, 113 S. C. 2742, 2749, 125
L. Ed. 2d 407 (1993). |If the burden is nmet, the MDonnell Douglas
framework "drops out"” of the case, leaving the jury to decide the
ultimate question of whether the enployer intentionally
di scrimnated on the basis of age. H cks, 509 U S. at 511, 113
S.C. at 2749. Here, Newspapers First nmet its burden of production
by asserting that |senbergh was denied the managerial position
because he was the less qualified of two applicants for the sane
j ob.

2. |Isenbergh's Burden of Proving that Age Was the Real Reason For
t he Chal |l enged Hiring Decision

Newspapers First having net its burden of production, it fel
to Isenbergh to show that the enployer's proffered reason for the
adverse enpl oynent decision was fal se and that discrimnation was
the real reason. Id. at 515, 113 S.Ct. at 2752. On this point, we

worry that there is some conflict in the case law of this circuit.



The conflict concerns whether a plaintiff in Isenbergh's position
carries his burden of proof on discrimnation just by showing a
basis in the record for disbelief of the enployer's reason. The
origin of the conflict is the Supreme Court's opinion in Hicks.

Hi cks involved alleged enploynent discrimnation based on
race. It decided a narrow question which arose froma bench trial.
The Hicks Court held that the plaintiff was unentitled to judgnment
as a matter of l|law even though the trier of fact—a district
j udge—di sbelieved the enployer's proffered nondiscrimnatory
reason. The district judge did not believe the enployer's reason
for firing the plaintiff, but also did not think that the plaintiff
had proved that race was the real reason for his discharge. The
district court, therefore, entered judgnent for the defendant
enpl oyer. The Eighth Circuit reversed, deciding that the
discrediting of the enployer's proffered reason entitled the
plaintiff to judgnent as a matter of law. The Supreme Court in
turn reversed the court of appeals and remanded the case for
further proceedings consistent with its opinion, reinstating the
j udgment entered in favor of the defendant by the district court as
the trier of fact. Because Hi cks was a case that had been fully
tried before a judge sitting as the trier of fact, Hi cks decided
not hing about either Rule 50 (judgnent as a matter of law in
actions tried by jury) or Rule 56 (sunmary judgnent) in enploynment
di scri m nation cases.

This case is about Rule 50. |Isenbergh argues that never can
an enployer be entitled to a judgnent as a matter of law in an

enpl oynent discrimnation case if the evidence is sufficient to



allow the jury to disbelieve the enployer's proffered reason for
t he enpl oynent action. To support this argunent, |senbergh | ooks
beyond the decision in Hcks, that is, its holding, and stresses
sonme | anguage lifted fromthe opinion in Hicks:

The factfinder's disbelief of the reasons put forward by the

defendant (particularly if disbelief is acconpanied by a

suspi ci on of nendacity) may, together with the el enments of the

prima facie case, suffice to showintentional discrimnation.

Thus, rejection of the defendant's proffered reasons, wll

permt the trier of fact to infer the ultimte fact of

intentional discrimnation, ... [and] upon such rejection

"[n]o additional proof of discrimnation is required,"....
Id. at 511, 113 S.C. at 2749 (quoting Hicks v. St. Mary's Honor
Center, 970 F.2d 487, 493 (8th Cir.1992)) (enphasis added).

We do not see these sentences as giving force to |Isenbergh's
argunent. The first sentence of this passage shows that disbelief
of the enployer's proffered reason may (and by inplication, may
not) be enough for a plaintiff to overcone an enployer's notion for
judgnment as a matter of |law. The second sentence is potentially
nore confusing in saying that rejection of the proffered reason
"Wl permit" the inference of discrimnation. But keeping in mnd
that the word "wll" sonetinmes neans "can" (for exanple, "can
permt") or "capable of," (for exanple, "capable of permtting"),
bot h sentences, when read together, at |east strongly suggest that
rejecting the enployer's proffered reason i s not al ways sufficient
to allow a finding of discrimnation, although someti mes
"(particularly if disbelief is acconmpanied by a suspicion of
mendacity)"” it mght be. The Hi cks Court spoke in a simlar way in
t he acconpanyi ng footnote:

Contrary to the dissent's confusion-produci ng anal ysis, there

i S not hi ng what ever i nconsi stent between [the statenent quoted
above] and our later statenents that (1) the plaintiff nust



show "both that the reason was fal se, and that discrimnation

was the real reason,” and (2) "it is not enough ... to

di sbelieve the enployer.” Even though (as we say here)

rejection of the defendant's proffered reasons is enough at

law to sustain a finding of discrimnation, there nust be a

finding of discrimnation.

ld. at 511 n. 4, 113 S.C. at 2749 n. 4.

In the context of the Hi cks decision and t he whol e opi ni on, we
think the phrase "(as we say here)" probably nmeans "(as we say in
this case, that is, inthe matter before us)": given the record in
Hi cks, itself, the rejection of defendant's proffered reasons was
enough—+n M. Hicks' case, no nore proof was required—+o have
supported a finding of discrimnation.

Wil e the | anguage fromthe H cks opinion m ght be capabl e of
being read in two or nore ways, the nost inportant thing to recal
about Hicks is plain: the case before the Court was not about Rul e
50, ajury trial, or a verdict for plaintiff. Thus, the Court was
deci di ng not hi ng about a case that presents those circunstances.

Sonme confusion exists in the lawof this circuit about whether
H cks al ways precludes judgnents as a matter of |aw for enployers
whenever there is a plausible basis on which to disbelieve the
enployer's proffered reason for the enploynent decision in
question. Howard v. BP G| Co., 32 F.3d 520, 527 (11th G r.1994),
for exanple, concluded that wunder Hicks, "the fact finder's
rejection of defendant's proffered reasons 1is sufficient
circunstantial evidence upon which to base a judgnment for the

2

plaintiff." Howard reversed a summary judgnent for the defendant

Howard is not the court's only opinion that says this kind
of thing. Howard, however, may possibly be the only case in
which the facts before the court were such as to nake the
statenent determ native of the outcone.



where the record provided a basis for the disbelief of the
defendant's proffered explanation.

| f Howard was purporting to set out a | egal principle that had
application beyond its own facts, Howard seens i nconsistent inthis
regard with the holding in, at |east, Walker v. NationsBank, 53
F.3d 1548 (11th G r.1995), and with sone of the |anguage in Batey
v. Stone, 24 F.3d 1330 (11th G r.1994). See NationsBank, 53 F. 3d
at 1557-58 (accepting plaintiff's contention that defendant's
proffered reasons were lies, and nonetheless affirmng directed
verdict for defendant); Batey, 24 F.3d at 1334 n. 12 (noting that
after H cks, focus in discrimnation cases is no |longer falsity of
enpl oyer's expl anati on, but whether plaintiff has proved
i ntentional discrimnation).

We doubt that Howard 's words are supported by the reasoning
of Justice Scalia's opinion for the Court in H cks, and we believe
t hat Howard i s m staken when it reads Hi cks as controlling kinds of
cases that were not before the Supreme Court in Hicks.® Again,
Hi cks only held that a judge may, after a bench trial, disbelieve
t he enpl oyer's proffered reason for a hiring decision and yet still
grant judgnent to the enpl oyer. H cks, 509 U S. at 508-11, 113
S.C. at 2748-49. So, despite the Hi cks | anguage quot ed above, we
have no confidence that the Hi cks decision dictates to circuit and
district judges, or even was intended to suggest, that every tine

the evidentiary record in a case could support a jury's disbelief

While the Howard court referred to St. Mary's Honor Center
v. Hicks in shortened formas "St. Mary's, " we refer to the case
as "Hicks " because that nane is the nore wi dely used shortened
formof the case nane and because Hicks is the name of the first
non- gover nmental party.



of the enployer's explanation for the pertinent enpl oynment action,
no court may grant a notion for judgnent as a matter of law to the

enployer (or grant to an enployer sunmary judgnment) in an

enpl oynent discrimnation case. In our view, Hicks, taken as a
whole, nore likely supports a different conclusion: in such
ci rcunstances, the watchword would be not "every tine," but
"sonetimes. "

According to Hicks, cases will exist where certain facts are
est abl i shed at trial, anmong them facts supporting the
"di s-believability" (put differently, the unbelievabl eness) of the
enpl oyer's reasons for the challenged enploynent decision, and
where nonetheless the application of the law to the facts
established at trial will yield a decision by the factfinder for
the enployer. Accepting Hcks 's holding, we still also think
there will be some cases in which the record, viewed in the |ight
nost favorable to the plaintiff, supports the dis-believability of
the enpl oyer's reason; and yet the application of the law to the
evi dence demands a judgnent for the enployer as a matter of |aw

Assune the follow ng situation by way of exanple. A defendant
sues, alleging he was termnated based on his nenbership in a
protected class. The enployer responds with a neutral reason for
the hiring decision: the enployee was term nated because he was
late nine tinmes. After a bench trial, the judge finds, anong ot her
facts, that the defendant was late not nine, but seven tines
Rel yi ng on Hi cks, however, the judge determ nes that this case is
one where the enployer's reason should be disbelieved, but where

application of discrimnation aw to the instant facts (including



di s-believability) nonetheless supports a judgnent for the
enployer. This result is the one specifically authorized b cks.
See 509 U. S. at 508-11, 113 S. . at 2748-49.

The issue in Howard and NationsBank and the issue alluded to
in the original panel opinion here is essentially this one: m ght
there be a case where the application of lawto facts can proceed
in a simlar way, but at the summary judgnment stage or for the
pur poses of judgnent as a matter of law? To continue with the
prior exanple, suppose the enployer offers the nine-I|atenesses
explanation, and the record in a jury ¢trial shows that no
reasonable jury could find but that the plaintiff was late only
seven tines. Assumng the enployee nmade out a bare prima facie
case and not hing el se points to discrimnation, may t he enpl oyer —at
| east, sonetines—be entitled to a judgnent as a matter of | aw even
t hough the jury could (indeed, nust) disbelieve the enployer's
stated reason? The Howard panel, readi ng H cks, seens to say "no."

We  suspect, however, that the answer is "yes"—that
Nat i onsBank, not Howard, is the nore correct statenent of the | aw
Howard 's understanding of Hicks would preclude a judgnent as a
matter of law in sone cases where historically (pre-H cks ) such
judgment was required. But the Hicks opinion says that trial
courts and reviewing courts should not treat discrimnation
differently from other ultimte questions of fact. 509 U S at
523-25, 113 S.C. at 2756. So, we are skeptical that the Suprene
Court intended to renobve an entire category of cases from
traditional consideration under Fed.R Cv.P. 50 or 56. See

generally Earley v. Champion Intern. Corp., 907 F.2d 1077, 1080



(11th Gir.1990) ("The summary judgnent standard mrrors the
standard for a directed verdict under the Federal Rule of Cvi
Procedure 50(a), which is that the trial judge nust direct a
verdict if, wunder the governing law, there can be but one
reasonabl e conclusion as to the verdict.") (citations and internal
guotation marks omtted); see also Rhodes v. Guiberson Gl Tools,
75 F.3d 989, 993 (5th G r.1996) (en banc) (concluding that when
enpl oyer' s reason i s di sbelieved, "we are convinced that ordinarily
such verdicts [for plaintiffs] would be supported by sufficient
evi dence, but not al ways. The answer lies in our traditiona
sufficiency-of-the-evidence anal ysis").

We doubt the Suprene Court intended to conmand such a dramatic
and hurtful -to-enployers change in the | aw when the Court deci ded
Hi cks: a decision which did not contract, but expanded, the
uni verse of discrimnation cases where judgnent for enpl oyers woul d
be permssible. W believe the Supreme Court would not declare
such an inportant new rul e—+he rule which Howard sees in H cks—+n
a case in which the newrule plays no vital part in the decision
We think the Supreme Court woul d have set out such an inportant new
rul e—ene that, in effect, partly nullifies two of the Federal Rules
of Civil Procedure—onspicuously and plainly so that no Article 111
judge could mss it. Sinply put, we fear that what Howard says
about sufficient evidence is a mstake which was caused by
ext endi ng possi bly anbi guous | anguage in Hicks to decide a case

(Howard ) that presented a question not decided in Hicks.



Havi ng noted the ostensible* conflict inthe circuit's | aw and
havi ng had our say about it, we return to the case before us now
Wat ever significance Howard m ght have, Howard does not control
t hi s case because our exam nation of the record here indicates that
| senbergh failed in creating an issue of fact about the
di s-believability of the enployer's reason for the hiring deci sion.

C.

Newspapers First has produced evidence showing that the
principal criterion used in determ ning who would get the job was
managenent ability, as assessed at the interviews and by eval uati ng
past performance. And, Isenbergh's efforts to produce a basis to
contradi ct Newspapers First's nondiscrimnatory justification do
not suffice to create a jury question on the issue of pretext. So,
even if Howard is and ought to be the law, and a plaintiff-hy
provi ding a basis to doubt the enployer's justificati on—an bar his
enpl oyer's obtaining a judgnent as a matter of |aw, |senbergh has
still failed to do so in this case.

"[ B]ecause the plaintiff bears the burden of establishing
pretext [for discrimnation], he nust present "significantly
probative' evidence on the issue to avoid sunmary judgnent." Young

v. General Foods Corp., 840 F.2d 825, 829 (11th G r.1988) (quoting

‘W& say ostensible conflict because we observe that Howard
is a sunmary judgnent case and that NationsBank is a Rule 50
case. This difference may be inportant. W today do not nean to
rule out the possibility that notions for judgnment as a matter of
law i n cases which have been fully tried, including the
cross-exam nation of w tnesses, may be governed by some different
principles than those governing the grant or denial of summary
judgnment. So, the words of the NationsBank opinion m ght be
inconsistent with the words of the Howard opinion, yet the two
deci sions m ght not be conflicting.



Cel otex Corp. v. Catrett, 477 U S 317, 322-25, 106 S.C. 2548,
2552-53, 91 L.Ed.2d 265 (1986) (discussing summary judgnment
standard)). "Conclusory allegations of discrimnation, wthout
nore, are not sufficient to raise an inference of pretext or
intentional discrimnation where [a defendant] has offered
extensive evidence of legitimte, non-discrimnatory reasons for
its actions.” Young, 840 F.2d at 830.

In the discrimnation context, we have stated that "[it] bears
repeating that a nmere scintilla of evidence does not create a jury
guestion. ™ Carter v. Cty of Mam, 870 F.2d 578, 581 (11th
Cir.1989) (holding, in ADEA case, that defendant was due judgnent
as matter of lawwhere plaintiff failed to cast sufficient doubt on
defendant's proffered non-discrimnatory rationale). And, in
considering whether a plaintiff has presented a jury question on
pretext, we have required that the plaintiff point to facts which,
if true, would present a basis for the disbelief of the defendant's
overall justification. That the plaintiff calls into question sone
assertions nade by the defendant in support of defendant's
justification is not enough. The plaintiff nust call into question
the veracity of the defendant's ultimate justificationitself. See
Brown v. Anmerican Honda Mdtor Co., 939 F.2d 946, 952-54 (11th
Cir.1991) (although plaintiff succeeded in contradicting sone facts
al | eged by defendant, plaintiff presented no jury question because
defendant’'s ultimate justification went essentially unchall enged).

Here, as noted above, Newspapers First's proffered rationale
was that |senbergh was the |l ess qualified of the two applicants for

the job. In support of this assertion, Newspapers First presented



the jury with evidence to showthat Mlloy, |senbergh' s conpetitor,
managed a | arger office; that |senbergh had difficulties agreeing
to office budgets; that Mall oy was perceived by the deci si onmakers
as nore of a team player; that Mlloy was near the top of the
ranki ngs under the alternation ranking system while |senbergh
ranked second-to-last; and that Ml loy had dealt with a |arger
nunber of major market newspapers than had |Isenbergh. Also, the
evi dence showed that the favorable past ratings |Isenbergh pointed
to related to Isenbergh's sal es, not managerial, experience.

In the light of the extensive evidence supporting Newspapers
First's contention that it hired Mall oy because it believed himthe
better-qualified applicant, |senbergh's efforts to prove Newspapers
First's justification a pretext for discrimnation do not succeed
in creating a jury question. | senbergh points out that he had
successfully conpeted for a sal es account with Malloy in 1986, that
he had consistently received raises, that the alternation ranking
system had not al ways been used, and that his woul d-be enpl oyers
appeared bored and disinterested during his interview These
t hi ngs provide a basis on which to question some facts offered by
Newspapers First in support of its decision; but they do not, in
view of Defendant's overwhel m ng evidence, provide a basis for
contradicting Newspapers First's ultimate justification: Mal | oy
was nore qualified. See Brown v. Anmerican Honda Motor Co., 939
F.2d 946, 952-54 (11th G r.1991) (although plaintiff presented
evi dence that defendant slighted the procedures set out in its
manual , plaintiff failed to create sufficient basis to disbelieve

defendant's ultimate reasons for selecting other applicant).



[l
Newspapers First argues that Isenbergh's failure to remain
enpl oyed and thereby mtigate his danmages cuts off any cl ai mthat
he may have. In view of our ruling, we need not address this
i ssue.
For the foregoing reasons, the judgnment of the district court

i S AFFI RVED.



