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BLACK, Gircuit Judge:

The Federal Deposit Insurance Corporation (FDIC) filed this
action against former officers and directors of Broward Federal
Savings and Loan Association (Broward), alleging, inter alia,
negligence in relation to seven target |oans approved by the
directors. Defendants filed a notion to dismss, and al so noved
for summary judgnment contending that the FDIC s clains with respect
to all seven, or alternatively, two, of the target |oans were
ti me-barred. These notions were deni ed.

The case proceeded to trial against four directors: Angelique

Stahl, Ralph Cheplak, Ross Beckerman and W GCeorge Allen.?

'On the eve of trial, the FDIC settled with three of the
original seven defendants: Ira Hatch, Allen Baer and Ronal d



Followng trial, the jury entered a general verdict in the anmount
of $18.6 mllion in favor of the FD C agai nst Stahl and Chepl ak,
and returned no liability verdicts for Beckerman and Allen.
Thereafter, the district court entered an order setting aside the
jury verdict as to Stahl and Cheplak and, in the alternative,
conditionally granting them a new trial on the grounds that the
FDI C presented i nconpetent evi dence and made a prejudicial closing
argunment at trial.

The district court subsequently entered a "take-nothing"
judgment in favor of all four directors from which the FDI C now
appeal s.? Stahl and Chepl ak cross-appeal on the bases that the
district court both inproperly instructed the jury that an ordinary
negl i gence standard of care governed the actions of the directors,
and erred in denying summary judgnment when clains relating to two
of the target |oans were tine-barred. We affirm the district
court's judgnent as to all <clains except those of the FDC
contending that the district court erred in setting aside the jury
verdict as to Stahl and Cheplak and, in the alternative,
conditionally granting thema new trial. W reverse the judgnent
as to those clains and remand the case for further proceedings.

| . BACKGROUND®

Ber ger on

’I'n this opinion, we address the FDIC s clains only as to
Stahl and Cheplak. The FDIC s challenge to the district court's
judgment in favor of Allen and Beckerman is without nmerit and
does not require discussion. See 11th Gr.R 36-1

%Since the district court set aside the jury verdict and
entered judgnent as a matter of law in favor of the directors, we
have presented the evidence and construed all inferences in a
light nost favorable to the FDIC. See Mles v. Tennessee River



Broward was a savings and | oan association which opened in
1978. Stahl, who had no banki ng experience, served as chairmn of
the board, and Allen and Beckerman served as directors. Later,
Broward pronoted Stahl to the position of chief executive officer
and hired Cheplak, who had limted |ending experience, as its
president. Stahl and Chepl ak approved, and the board ratified, the
seven | oans at issue in this case.

Federal regulators warned Broward in 1983 of the risks
associated with the rapid growmh strategy it had adopted. Broward
was paying high interest rates in order to attract depositors, but
such growt h placed pressure on the institution to reinvest these
funds in high-yield assets such as commercial real estate loans in
order to cover costs. In rapidly expanding its real estate |oan
portfolio, Broward made a | arge vol une of risky |oans.

The Federal Home Loan Bank Board (FHLBB), the federal agency
whi ch regul ated thrifts, periodically reviewed Broward' s fi nanci al
condition to ensure conpliance with FHLBB regul ati ons and pol i ci es.
Rosl yn Hess, an exam ner with over 13 years' experience, and Debra
Paradice, an agent wth 19 vyears' experience, began their
regul atory oversight of Broward in 1983. Based on 1982 and 1983
reviews of a nunber of Broward's major |oans, federal regulators
found deficiencies in its Jloan wunderwiting and appraisal
procedur es.

In 1984, these deficiencies worsened. Consequently, the
federal regulators required Broward's board to execute a

Supervi sory Agreenment promsing to take action to elimnate the

Pul p and Paper Co., 862 F.2d 1525, 1528 (11th G r. 1989).



weaknesses. The Supervisory Agreenent provided that before
extending credit, Broward would take «certain precautions.?’
Thereafter, the Broward board adopted new | endi ng guidelines and
policies as set out in the Supervisory Agreenent.

In addition to the regul atory problens, internal audit reports
al so reveal ed deficiencies in Broward's |ending practices. Even
Becker man acknow edged these underwiting deficiencies in aletter
to Stahl dated July 1985. In Cctober 1985, MCS Associates, a
thrift consulting firm reviewed the lending policies Broward
adopted with the execution of the Supervisory Agreenent. MCS noted
t hat Broward's policies would be successful if inplenented, but did
not review Broward's actual |ending practices. The managi ng
director of MCS, D. Janes Croft, discovered that Broward had nade
several | oans after the Supervisory Agreenent had been execut ed but
before the new policies were actually inplenmented which violated
both the agreenment and the new | oan procedures. Croft concl uded
Broward was not prepared to nake those loans at that tine, and
exposed itself to a high degree of risk by doing so.

Six of the loans at issue in this case were nmade after the
Supervi sory Agreenent was executed. Hess reviewed these | oans and

found nunmerous violations of prudent |loan practices, the

“These included obtaining: (1) financial reports
denonstrating an ability of the borrower/guarantor to repay the
loan; (2) equity of the borrower in security property; (3)
specifications for real estate devel opnent projects; (4)
feasibility studies show ng the project securing the |oan could
generate enough capital to repay the loan; and (5) an apprai sal
nmeeting the requirenents of R 41b, an FHLBB gui deline for |oans
secured by real estate.



Supervi sory Agreement and Broward's new |l ending policies.® Hess
did not review one of the seven loans in this lawsuit, but as
approved it was not expected to produce positive cash flowfor five
years and required a $1.6 mllion interest/loss reserve. On
Novenber 15, 1985, the FHLBB concl uded that Broward was insol vent,
inpart due to |l oan | osses. Broward | ost approxi mately $34 nmillion
on the seven loans which the FDIC sought to recover in this
action.®
['1. | SSUES PRESENTED

There are four issues raised by the parties in this
appeal / cross-appeal which nmerit our consideration: (1) whether the
district court erred in determning that an ordi nary care standard
governed the actions of the directors; (2) whether the district
court erred in entering judgnment for Stahl and Chepl ak
notw t hstanding the verdict; (3) whether the district court erred
in conditionally granting Stahl and Cheplak a new trial on the
bases of the FDIC s use of inconpetent evidence and prejudicia
closing argunent; and (4) whether Stahl and Cheplak are entitled
to a new trial on the ground that clains relating to two of the
target | oans were barred by the statute of limtations.

[11. STANDARD OF REVI EW

In review ng a judgnent as a matter of |law, we apply the sane

*These deficiencies included, inter alia, no proof of
borrower equity, financial statenents denonstrating inability to
repay |loans, and a lack of feasibility studies.

®Pursuant to an assistance agreenent, the Federal Savings
and Loan I nsurance Corporation (FSLIC) reinbursed the institution
that acquired Broward for | osses on the seven |loans. The FD C
succeeded to the FSLIC s rights and obligations under this
agr eenent .



standard as the district court in deciding the notion. Mles v.
Tennessee River Pulp and Paper Co., 862 F.2d 1525, 1528 (1l1th
Cir.1989). A judgnment notw thstanding the verdict (JNOV) should
only be entered if, in viewing all the evidence and construing al
inferences in a light nost favorable to the nonnoving party, the
court finds no reasonable juror could have reached the verdict
returned. 1d.; Rosenfield v. Wellington Leisure Prods., Inc.,827
F.2d 1493, 1494-95 (11th G r.1987) (quoting Reynolds v. CLP Corp.
812 F.2d 671, 674 (11th Gir.1987)).

Aruling on a notion for a newtrial is generally reviewable
for abuse of discretion. Rosenfield, 827 F.2d at 1498 (citing
Conway v. Chem cal Leaman Tank Lines, Inc., 610 F.2d 360, 362 (5th
Cr.1980)). Wen a newtrial is granted, however, we apply a nore
stringent application of the same standard. Jackson v. Pl easant
G ove Health Care Ctr., 980 F.2d 692, 695 (11th G r.1993) (citing
Hewitt v. B.F. Goodrich Co., 732 F.2d 1554, 1556 (11th Cir.1984)).

| V. DI SCUSSI ON
A. Standard of care’
The threshold question in this case is what standard of care
governed the actions of the directors. The FDIC argues the

district court properly instructed the jury that the applicable

‘I'n ruling on Defendants' notion to dismiss, the district
court determ ned that a sinple negligence standard governed the

directors' actions in this case. In its order setting aside the
jury verdict, the court considered this earlier determ nation to
be "the law of the case.”™ This is incorrect. Since the denial

of Defendants' notion to dism ss was not a final judgnent, the
deci sion regarding the standard of care was not the | aw of the
case. See Vintilla v. United States, 931 F.2d 1444, 1447 (11lth
Cr.1991). Thus, we nust determ ne whether sinple negligence is
in fact the appropriate standard of care to apply in this case.



standard of care under Florida law at the tine of the alleged
m sconduct was ordinary or reasonable care, but m scharacterized
t he requirenents of the due care standard in setting aside the jury
verdict. Stahl and Cheplak counter that only federal |aw should
have dictated the standard of liability for the directors, which,
t hey argue, woul d have inposed a gross negligence burden of proof
upon the FDI C On this basis, Stahl and Cheplak contend a new
trial is warranted. Stahl and Cheplak argue in the alternative
that even if it was proper to utilize Florida |aw establishing a
sinmple negligence standard of liability, Florida s business
judgment rule (BJR) still elevates the standard to the |evel of
gross negligence. In this scenario, Stahl and Chepl ak mai ntain t he
FDIC failed to overconme the protection afforded to directors under
the BJR, and contend the district court's judgnent as a matter of
| aw shoul d therefore be affirmed. 1In our analysis, we will first
determ ne whet her federal or state | aw governs the standard of care
for director liability. Then we will exam ne what interplay the
BJR has, if any, in relation to the appropriate standard.

Stahl and Cheplak contend the FDIC s clains against the
directors in this case are governed by federal law dictating a
gross negligence standard of director liability. Their argunent is
best viewed in a streamined, step-by-step fashion. First, Stah
and Chepl ak note that Broward was a federally chartered, regul at ed,
and insured savings and | oan association. Second, they contend
that the Honme Owmners' Loan Act (HOLA) ® dictates that all federa

banking law preenpts state law wth respect to federal

812 U.S.C. § 1461, et seq. (1994).



institutions. Finally, they argue 8 212(k) of the Financia
I nstitutions Reform Recovery and Enforcenent Act of 1989 ( Fl RREA)
12 U. S.C. 8 1821(k) (1994), established a gross negligence standard
governing the actions of directors. Conbining these three
el ements, Stahl and Cheplak reason that federal banking |aw
preenpts state |aw under HOLA, and therefore a gross negligence
standard should be used to establish the FDIC s burden of proof
pursuant to § 1821(k).°
Stahl and Cheplak cite Fidelity Fed. Sav. & Loan Ass'n v. de
|l a Cuesta, 458 U. S. 141, 102 S.C. 3014, 73 L.Ed.2d 664 (1982), in
support of their argunent that pursuant to HOLA, only federal |aw
governs the standard of care for the directors in this case. Inde
| a Cuesta, the Suprene Court held that a state statute directly in
conflict with an FHLBB regulation was preenpted, finding the
federal regulation "was neant to pre-enpt conflicting state
[imtations...." 458 U S. at 159, 102 S.Ct. at 3025. Against this
background, we exam ne 8 1821(k), which states in relevant part:
A director or officer of an insured depository
institution my be held personally liable ... for gross
negligence ... as such terns are defined and determ ned under
applicable State aw. Nothing in this paragraph shall inpair

or affect any right of the Corporation under other applicable
I aw.

°The district court found that the alleged acts of
negligence in this case occurred between Cctober 1984 and January
1986. FIRREA was not enacted until 1989. Pub.L. No. 101-73, 8§
1, 103 Stat. 183 (1989). Thus, Stahl and Cheplak are really
asking this Court to retroactively apply a standard of gross
negl i gence under 8§ 1821(k) to preenpt Florida law in the area of
director liability. W decline to resolve this issue, finding
that even if retroactive application of FIRREA is appropriate,
t he question still remains as to whether the FDIC may bring a
claimunder Florida law utilizing a standard of sinple
negl i gence.



12 U.S.C. § 1821(k).

While 8 1821(k) provides that a director may be held |iable
for gross negligence, the FDI C contends that Congress enacted the
| ast sentence of the statute to permt courts to decide whether to
apply state lawto federally chartered financial institutions. W
reach the sane concl usion. That is, we find that the "saving
| anguage” in the | ast sentence of the statute enabl es clains under
"other applicable law," i.e., state |aw for sinple negligence, to
survive the enactnent of FIRREA. Indeed, the Suprenme Court in de
| a Cuesta specifically declined to hold that federal regulations
woul d preenpt all state | aws, de | a Cuesta, 458 U.S. at 159 n. 14,
102 S.Ct. at 3025 n. 14, and Stahl and Chepl ak thensel ves concede
courts have not found that federal | aw occupies the entire fieldin
the regul ation of federal thrifts under HOLA *°

The Suprene Court has clearly held that because of federalism
concerns, greater evidence of congressional intent is required to
preenpt state |aw than federal conmmon | aw Cty of MIwaukee v.
Il'linois & Mchigan, 451 U S. 304, 316, 101 S. C. 1784, 1792, 68
L. Ed.2d 114 (1981). \Wiile Stahl and Cheplak cite cases hol ding

that the gross negligence standard established in 8 1821(k) should

%I ndependent of HOLA preenption, Stahl and Chepl ak put
forth two alternative bases under which this Court could find
that federal |aw alone governs the liability of corporate
directors. First, in RTC v. Chapman, 29 F.3d 1120 (7th
Cr.1994), the Seventh Grcuit relied upon a choice of |aw
principle known as the internal affairs doctrine in finding that
nati onal |aw nmust govern the internal affairs of a
federally-chartered institution in order to achieve uniformty.
29 F. 3d at 1122-23. Second, Stahl and Chepl ak argue that a
mnority of courts have held that 8 1821(k) preenpts state | aw
clainms not just for federal institutions, but for state
institutions as well. These clains are without nerit and do not
war rant di scussi on.



be used to displace federal comon | aw, see RTCv. Frates, 52 F.3d
295, 296 (10th Cir.1995); RTCv. Mranon, 22 F.3d 1357, 1360 (5th
Cir.1994); FD Cv. Bates, 42 F. 3d 369, 370 (6th Cir.1994); RTCv.
Gal | agher, 10 F.3d 416, 425 (7th Cr.1993), the mgjority of our
sister circuits have either specifically declined to reach the
guestion of whether § 1821(k) preenpts state conmon | aw, see, e.g.,
Mranon, 22 F.3d at 1359 n. 2; allagher, 10 F.3d at 424, or have
held it does not. See FDIC v. MSweeney, 976 F.2d 532, 537 (9th
Cr.1992), cert. denied, 508 U.S. 950, 113 S. Ct. 2440, 124 L.Ed.2d
658 (1993)." Frates is particularly illustrative of this
distinction. In Frates, the Tenth Crcuit held that 8§ 1821(k)
supersedes federal common |aw predicating liability upon sinple
negl i gence, while specifically reaffirmng its holding in FDIC v.
Canfield, 967 F.2d 443, 448 (10th Cr.) (en banc), cert. di sm ssed,
506 U.S. 993, 113 S.Ct. 516, 121 L.Ed.2d 527 (1992), in which it
concluded 8 1821(k) does not preenpt state |aw sinple negligence
clainms against directors. Frates, 52 F.3d at 296-97.

More specifically, the Canfield and McSweeney courts found
that 8 1821(k) does not preenpt state |law establishing a |esser
standard of fault than gross negligence. Canfield, 967 F.2d at
447; McSweeney, 976 F.2d at 539. The legislative history of §
1821(k) supports this theory, stating that Congress intended 8§
1821(k) to preenpt the applicability of state insulating statutes

which effectively shielded corporate managenent from personal

'See also RTCv. Cityfed Fin. Corp., 57 F.3d 1231, 1249 (3d
Cr.1995) (holding 8 1821(k) does not preenpt ei ther state or
federal common | aw), cert. granted, --- U S ----, 116 S. C.

1415, 134 L. Ed. 2d 541 and cert. di sm ssed, --- US ----, 116
S. . 1587, 134 L.Ed.2d 684 (1996).



liability for grossly negligent actions. 135 Cong.Rec. $S4278-79
(daily ed. Apr. 19, 1989) (statenment of Senator Riegle). Further,
while the Suprenme Court has determned that § 1821(k) permts
clainms against directors for gross negligence "regardless of
whet her state |law would require greater culpability,”™ O Melveny &
Myers v. FDIC, --- US ----, ----, 114 S Q. 2048, 2054, 129
L. Ed. 2d 67 (1994) (enphasis supplied), it has not found Congress
also intended to preenpt state laws inposing liability wupon
directors for lesser culpability, i.e., sinple negligence. | f
Congress had intended to establish a uniform gross negligence
standard of liability in 8 1821(k), it certainly could have done so
nore clearly. Based upon the above reasoning, we are satisfied
that 8 1821(k) does not preenpt state laws with lesser liability
standards than gross negligence.

W now nust | ook to the state lawthat controlled at the tine
t he negligent acts were allegedly conmtted in order to determ ne
the standard of liability applicable to the directors in this case.
The district court instructed the jury that the appropriate
standard of care was ordinary negligence, and that due care was an
element of Florida's BJR For the reasons detailed below we
agr ee.

The all eged acts of negligence occurred between Cctober 1984
and January 1986. Prior to 1987, the Florida standard of liability
for corporate directors was governed by Fla.Stat. 8§ 607.111(4)
(1987). As set forth in International Ins. Co. v. Johns, 685
F. Supp. 1230 (S.D.Fla.1988), aff'd, 874 F.2d 1447 (11th Cir.1989),

this standard provided that directors were to performtheir duties



"in good faith ... in a manner ... reasonably believe[d] to be in
the best interests of the corporation, and wth such care as an
ordinarily prudent person in a like position would use under
simlar circunstances.” 685 F.Supp. at 1237 (enphasis supplied)
(quoting Fla. Stat. § 607.111(4)). W find Fla.Stat. § 607.111(4),
ineffect at the tine the all eged negligent acts were comritted in
this case, clearly established an ordi nary negligence standard of
director liability."

Stahl and Cheplak argue that even if a sinple negligence
standard of liability prevailed in Florida under Fla.Stat. 8
607.111(4) prior to 1987, Florida's BJR el evates such a standard to
the | evel of gross negligence. The BJR has been defined to nean
the foll ow ng:

[T]he Taw wi Il not hold directors liable for honest errors,

for m stakes of judgnent, when they act without corrupt notive

and in good faith ... [I]n order to conme within the anbit of

the rule, directors nust be diligent and careful in performng

the duties they have undertaken; they nust not act

fraudulently, illegally, or oppressively, or in bad faith.
Id. at 1238 (enphasis supplied) (quoting 3A Fletcher, Cyclopedia
Cor porations, 8 1039, at 45 (perm ed. 1986)).

I n support of their argunent, Stahl and Cheplak cite FDI C v.
Mntz, 816 F.Supp. 1541 (S.D.Fla.1993), in which the court

interpreted the BJR as foll ows:

’The Florida |egislature passed Fla.Stat. § 607.1645
(1987), presently codified at Fla.Stat. 88 607.0830, 607.0831
(1989), to afford corporate officers and directors greater
protection fromliability; however, these heightened liability
standards apply only to causes of action accruing on or after
July 1, 1987. See Johns, 685 F. Supp. at 1238 n. 4 (citing Act of
June 30, 1987, ch. 245, § 13, repealed by Act of 1989, ch. 154, §
166; Act of 1990, ch. 179, 8 189). Thus, such legislation is
i napplicable to the case at bar.



Al though directors nust act with diligence and due care
(seem ngly setting out a sinple negligence standard), they are
only liable when they "act fraudulently, illegally, or
oppressively, or in bad faith'.... These terns indicate that
ltability will attach only to acts which constitute gross
negl i gence and intentional conduct. Because courts wll not
substitute their judgnent in place of a corporation's
directors, the sinple negligence of a director cannot be
revi ewed. ...

The result of the application of the [BJR] in Florida is
that the standard of liability for corporate directors is
"gross negligence.’

816 F. Supp. at 1546 (citations omtted).

VWhat the Mntz court has done is conpletely ignore the
threshold requirenent of the exercise of ordinary care under
Fla.Stat. 8 607.111(4) necessary "to cone within the anmbit of the
[BJR]," see Johns, 685 F.Supp. at 1238 (quoting 3A Fletcher,
Cycl opedi a Corporations, 8§ 1039, at 45 (perm ed. 1986)), under the
prem se that courts nust not "substitute their judgnent" for that
of directors. Mntz, 816 F. Supp. at 1546. W are not persuaded by
the decision in Mntz.

"The [BJR] is a policy of judicial restraint born of the
recognition that directors are, in nost cases, nore qualified to
make busi ness decisions than are judges.” International Ins. Co.
v. Johns, 874 F.2d 1447, 1458 n. 20 (11th Cr.1989). In this
light, the BJR may be viewed as a nethod of preventing a
factfinder, in hindsight, from second-guessing the decisions of
directors. For directors to be entitled to the cloak of protection
of the BJRon the nerits of their judgnments under pre-1987 Florida
| aw, however, they still nust have exercised due care in making
them See Schein v. Caesar's Wrld, Inc., 491 F.2d 17, 18 (5th

Cir.) (finding that if directors exercise due care, they then



“incur no liability ... for issues ... they resolve through the
nmere exerci se of their business judgnment”), cert. denied, 419 U. S.
838, 95 S. . 67, 42 L.Ed.2d 65 (1974);" AneriFirst Bank v. Bomar,
757 F.Supp. 1365, 1376 (S.D.Fla.1991) (sane). As articul ated
clearly by the court in Casey v. Wodruff, 49 N Y.S 2d 625
(N. Y. Sup. Ct . 1944):

The question is frequently asked, how does the operation of

t he so-cal |l ed "busi ness judgnent rule' tiein wth the concept

of negligence? There is no conflict between the two. \Wen

courts say that they will not interfere in matters of business

j udgment , it is presupposed that judgnent—+easonable

di l i gence—has in fact been exercised. A durector [sic] cannot

cl ose his eyes to what is going on about himin the conduct of

t he business of the corporation and have it said that he is

exer ci si ng busi ness judgnent. Courts have properly decided to

give directors a wde latitude in the managenent of the
affairs of a corporation provided always that judgnent, and

t hat means an honest, unbi ased judgnent, is reasonable [sic]

exerci sed by them
49 N.Y.S. 2d at 643.

In accordance with the foregoing rationale, we conclude the
district court properly instructed the jury that due care was an
el enent of the BJR That is, under pre-1987 Florida |law, directors
must have acted with ordinary care for the BJR to apply. See
Johns, 874 F.2d at 1461 & n. 27 (recognizing Florida' s pre-1987
ordinary care statute as the basis for applying the BIJR). If due
care was in fact exercised as required under Fla.Stat. 8§
607.111(4), directors are protected by the BJR, no matter how poor
t hei r busi ness judgnent, unl ess they acted fraudulently, illegally,

oppressively, or in bad faith. See id. Said differently, so |ong

®I'n Bonner v. Gty of Prichard, 661 F.2d 1206, 1209 (1ith
Cir.1981) (en banc), this Court adopted as binding precedent al
decisions of the fornmer Fifth CGrcuit handed down prior to the
cl ose of business on Septenber 30, 1981.



as due care was exercised, the BJR protects a "good director"” (one
who did not act fraudulently, illegally, oppressively, or in bad
faith) who made an honest error or m stake in judgnent, but not a
"bad director"” (one who acted fraudulently, illegally,
oppressively, or in bad faith) who nmade a bad deci si on.

Consi stent with the above, we hold the application of the BJR
in Florida does not require that the FD C establish gross
negligence to sustain its burden in this case. While sone courts
such as Mntz have held the BJR elevates the sinple negligence
standard under Fla.Stat. § 607.111(4) to one of gross negligence,
Mntz, 816 F.Supp. at 1546; see also In re Southeast Banking
Corp., 827 F.Supp. 742, 747 (S.D.Fla.1993) (holding that pre-1987
Florida |law establishes a gross negligence standard), rev'd on
other grounds, 69 F.3d 1539 (11th Cir.1995), we disagree. ' See
FDI C v. Gonzal ez- Gorrondona, 833 F. Supp. 1545, 1556 (S.D. Fl a. 1993)
("[P]rior to July 1, 1987, the law of Florida inposed liability on
corporate directors and officers for sinple negligence"); FDICv.
Haddad, 778 F.Supp. 1559, 1567 (S.D.Fla.1991) ("Defendants’
position that in general there is no cause of action against
corporate directors under Florida law for "sinple negligence is
unf ounded. ")

The court-made BJR does not change Florida's pre-1987

statutory sinple negligence standard to a gross negligence

“Stahl and Cheplak rely on Del aware and District of
Col unmbi a | aw appl yi ng a gross negligence standard under the BJR
See Aronson v. Lewis, 473 A 2d 805, 812 (Del.1984); Washington
Bancorporation v. Said, 812 F. Supp. 1256, 1269 (D.D.C 1993).
Unl i ke pre-1987 Florida | aw, however, neither of these states had
a general statute setting forth an ordinary care standard.



standard; it nerely protects directors who exercised reasonabl e
diligence in the first instance fromliability on the nerits of
t hei r busi ness judgnent, unl ess they acted fraudulently, illegally,
oppressively, or in bad faith. Thus, based upon our above
conclusion that § 1821(k) does not preenpt state |aw establishing
a |lesser standard of fault than gross negligence, we hold the
district court properly determned that the standard of care
governing the actions of the directors in this case was ordinary
negl i gence. Only if the directors nmet this standard were they
entitled to the protection of the BJR
B. JNOV

As noted above, the district court properly instructed the
jury in this case that the appropriate standard of care was
ordi nary negligence, and that due care was an el ement of the BJR
Based upon the evidence presented at trial, the jury concluded
St ahl and Chepl ak had fail ed to exercise due care; therefore, they
were not entitled to the protection of the BJR on the nerits of
t heir judgnent.

In setting aside the jury verdict, however, the district court
i nproperly characterized the standard of care and then reweighed
the evidence to satisfy the standard in an attenpt to bring the
directors within the anbit of the BJR Curiously pointing out that
neither the Supervisory Agreenent nor an FHLBB gui deline, R 41b,
"established a tort standard of <care,” the district court
m scharacterized the due care standard apparently based upon its
conclusion that this was "not a case where there was total

indifference to standard underwiting practices.” Wile it very



well may be true that the directors did not exhibit "total
indi fference" in the exercise of their business judgnment, they need
not have done so to be found |iable under the ordinary negligence
standard of care applicable in this case.

Only if the facts and inferences point so strongly and
overwhel mngly in favor of Defendants that this Court believes that
reasonabl e persons could not arrive at a contrary concl usi on may we
find the district court properly set aside the jury verdict. See
Reynol ds v. CLP Corp., 812 F.2d 671, 674 (11th Cr.1987). On the
other hand, if there is "evidence of such quality and wei ght that
reasonable and fair-mnded nmen in the exercise of inpartial
judgnment m ght reach different conclusions,” id. (quoting M chigan
Abrasive Co., Inc. v. Poole, 805 F.2d 1001, 1004 (11th Cir.1986)),
this Court should find the district court erred in entering
judgment as a matter of law in favor of Defendants.

A court is not free to reweigh the evidence and substitute
its judgnent for that of the jury. See id. at 674-75. Thi s,
however, is precisely what the district court did in this case.
After m scharacterizing the standard, the district court concl uded
t he standard was sati sfied based upon its own view of the evidence.
Specifically, the district court was persuaded by the testinony of
a regulatory attorney and Croft, who both stated Broward had good
policies, and Cheplak, who the court found presented a "very
credi bl e defense.” Finally, after determning that Stahl and
Chepl ak satisfied the appropriate standard of care, the district
court found they were entitled to the benefits of the BJR and set

aside the jury verdict.



The jury in this case apparently just did not find this
testinmony of the regulatory attorney, Croft and Cheplak as
convincing as did the district court, and there appears to be anple
support in the record to justify such a conclusion. Wile Croft
characterized the managenent team as above average and the new
lending policies well done, he still criticized Broward's
i npl enentation of the policies. The regulatory attorney never even
reviewed Broward's underwiting, and Cheplak's testinony, of
course, could be viewed by a jury as self-serving.

As the district court itself recognized, thisis "a case where
persons, on different sides of a dispute, disagreed as to whether
Broward[ ]'s underwiting practices were adequate...." But, "the
determ nation of negligence is ordinarily within the province of
the trier of fact,"” Decker v. G bson Prods. Co. of Al bany, Inc.
679 F.2d 212, 216 (11th Cir.1982), and based upon the evidence
presented at trial, we are not convinced that no reasonable juror
could find Stahl and Cheplak liable for failure to exercise due
care. In yearly examnation reports from 1982 through 1984,
regul ators criticized Broward's commercial |oan underwiting and
apprai sal procedures, and ultimtely required Broward to sign the
Supervisory Agreenent obligating it to exercise prudent |ending
st andar ds. Hess, an examiner with over 13 years' experience,
testified that in her exam nation of six of the target |oans at
issue in this case, she found nunmerous underwiting deficiencies
whi ch vi ol ated i ndustry standards, the Supervi sory Agreenent, FHLBB
apprai sal standards (R 41b), and Broward's new | endi ng policies.

|f believed, this evidence could create an inference that the



directors failed to exercise due care in accelerating |oan
origination, approving the subject |oans, and conplying with the
Supervi sory Agreenent and R 41b.

Viewing the facts in a light nost favorable to the FDIC, we
find substantial evidence of such quality and weight that
fair-mnded jurors exercising inpartial judgnment could reasonably
have concl uded Stahl and Cheplak failed to exercise due care with
respect to the seven target |loans. The basis for entering a JNOV
should not be the judge's determnation of which party has the
better case. Reynolds, 812 F.2d at 674. W conclude the district
court erred in entering judgnent as a matter of law in favor of
Stahl and Chepl ak, and reinstate the jury verdict in favor of the
FDI C.

C. New trial
1. Evidence and cl osing argunent.

In the alternative, the district court conditionally granted
Stahl and Cheplak a new trial on the grounds that they were
prejudi ced by the FDIC s sunmati on, and the erroneous adm ssi on of
i nconpet ent evidence. There are two portions of the FDIC s cl osing
argunent which the district court maintains "had the effect of
inmpairing the jury's dispassionate consideration of the case, and
caused unfair prejudice to the defendants.” The first relevant
portion is as follows:

What you have here is the directors were negligent and

t hey breached their fiduciary obligation to the bank.... Send

the right nessage to the directors around the country. They

have to be accountable for their actions.
| f they are not held accountable for their conduct we'll

never get out of this nmess, this banking ness that the country
has found itself in.



Trial Transcript at R23-168-24; 169-1 (enphasis supplied).

The district court cited Vineyard v. County of Mirray, .,
990 F.2d 1207, 1213 (11th Gr.), cert. denied, 510 U. S. 1024, 114
S.C. 636, 126 L.Ed.2d 594 (1993), as an exanpl e of a case in which
a simlar "send the nessage" closing argunment was nade. In
Vineyard, this Court analyzed whether, in light of "the entire
argunent, the context of the remarks, the objection raised, and the
curative instruction," the statenent at issue was "such as to
i mpair gravely the cal mand di spassi onate consi derati on of the case
by the jury."” 990 F.2d at 1213 (quoting Al lstate Ins. Co. .
Janmes, 845 F.2d 315, 318 (11th Cir.1988)). "[Rleluctant to set
aside a jury verdi ct because of an argunent made by counsel during
closing argunents,” id. at 1214, this Court in Vineyard affirmed
the district court's denial of the notion for mstrial.

The district court in this case maintains the Vineyard court
deci ded the case the way it did only because it was satisfied the
curative instruction sufficiently elimnated any resulting
prejudice fromthe remark. Here, by contrast, Allen was the only
defendant to even object to the remark, none of the other
def endants requested a curative instruction, and the district court
admts it did not give one, "certain that a curative instruction
woul d have been ineffective." Wile a curative instruction does
not always renedy the harm of an inproper closing argunent, see
McWhorter v. Gty of Birm ngham 906 F.2d 674, 678 (11th G r. 1990),
it is curious how the district court could be so certain that one
woul d have been ineffective here, given that this Court has found

"the influence of the trial judge "is necessarily and properly of



great weight and his lightest word or intimation is received with
def erence, and may prove controlling." " Allstate, 845 F.2d at 319
(quoting Quercia v. United States, 289 U S. 466, 470, 53 S. (. 698,
699, 77 L.Ed. 1321 (1933)).

In light of the entire summati on, the context of the remarks,
the lack of objections and the district court's decision not to
give a curative instruction, we conclude the "send the nessage"
remark did not so unfairly prejudice Stahl and Cheplak as to
warrant a new trial.

The second portion of the FDIC s sunmati on which the district
court maintains unfairly prejudiced Defendants is as foll ows:

The only way we <can insure that our depository
institution[s] will be responsibly run is if we insist that

the directors conduct thenselves reasonably and discharge
their duties diligently.

To do otherwise will invite disaster not only for the
banki ng system but for the insurance fund and ultimately the
t axpayer

Trial Transcript at R23-169-16 (enphasis supplied).

The district court found the FDIC s "taxpayer" reference
prejudicial to Stahl and Cheplak on the grounds that it asked
jurors toidentify wwth the FDICin the potential adverse effect of
the decision, or inplied the jurors had a financial stake in the
outconme of the case. The court cited Allstate as an exanple of a
case in which this Court reversed an order denying a notion for a
new trial on the basis of a closing argunent. In Allstate, the
i nsurance conpany argued that the insured had caused or procured a
fire to collect insurance proceeds, and stated in closing that the
jurors were the "sonebody" who could do sonmething to prevent the

hi gher insurance prem uns which typically result from such cases.



Allstate, 845 F.2d at 319. Allstate further stated in summation
that the jurors should treat the case "with all the attendant
personal enotional responses.” Id. This Court concluded that such
a closing argunent inplied a "basis for the verdict other than the
evi dence presented,” inpairing the jury's calm and di spassionate
consi deration of the case. 1d.

In exam ning the summation as a whol e and the context of the
remarks, see Vineyard, 990 F.2d at 1213, we find that the
statenments made by the FDIC s counsel in closing did not unfairly
prejudi ce Stahl and Cheplak. Further, here again, Allen was the
only defendant to object to the "taxpayer" remark, none of the
ot her defendants requested a curative instruction, and the district
court did not give one. In light of the foregoing, we conclude the
FDI C s "taxpayer" reference was not so prejudicial to Defendants as
to warrant a new trial

As its final ground for ordering a new trial, the district
court contends it erroneously admtted into evidence a transcript
of a tel ephone conversation between Chepl ak and enpl oyees of Drexel
Burnham in which the Drexel enployees criticized Broward's
underwiting practices. The transcript had been admitted into
evi dence pursuant to a pretrial stipulation in which the parties
agreed that all exhibits identified at deposition could be used at
trial. The transcript was used at trial by the FDIC both to
i npeach Chepl ak and in sunmati on.

Only when the jury requested to see the transcript during its
deliberations did the district court closely examne it and

determ ne the docunent to be inconpetent on four grounds: (1)



Def endants had not seen the transcript, (2) its authenticity had
not been denonstrated, (3) recording of the conversation had not
been aut horized, and (4) the adm ssion of the transcript violated
the hearsay rule. The district court instructed the jury to
di sregard the requested docunent, but states in its Oder that it
doubts the instruction had any effect given the return of verdict
shortly thereafter
As to the first two grounds of inconpetency, we find Stah

and Chepl ak were on notice of the transcript's existence and wai ved
any authenticity clainms by agreeing to the pretrial stipulation in
the first instance. This Court has affirnmed the binding nature of
pretrial stipulations which have been entered voluntarily and
submtted to the court. Busby v. City of Olando, 931 F.2d 764,
771 n. 4 (11th Gr.1991). Stahl and Chepl ak counter that this
pretrial stipulation is not binding because the district court
never conducted a final pretrial conference nor approved the
stipulationin a pretrial order; however, pretrial conferences are
not mandatory when, as here, the district court opts to proceed by
calendar call. S. D Fla.Local Rules, Rule 16.1(E) (1994).

The district court effectively adopted the pretrial
stipul ation by conducting the trial proceedi ngs consistent withit.
Thus, after permtting the FDIC to rely upon the transcript under
the pretrial stipulation, during trial and summation, we concl ude
it was i nproper for the district court to strike the docunent after
the case had gone to the jury on the basis of alleged defects the
FDI C no | onger had an opportunity to cure.

As to the third ground of inconpetency, that the transcript



was i nadm ssi bl e because its recordation was not authorized, this
Court has found that under Florida law, all participants need not
consent to the recording of a conversation if such recordation is
done in the ordinary course of business. See Royal Health Care
Servs., Inc. v. Jefferson-Pilot Life Ins. Co., 924 F.2d 215, 218
(11th Cir.1991). Finding no evidence to suggest that the
conversation contained in the transcript was anything but a routine
busi ness di scussi on regardi ng underwiting deficiencies at Broward,
we concl ude consent to the recordati on was not necessary.

Finally, we disagree with Stahl and Chepl ak' s contention that
the district court properly excluded the transcript on hearsay
gr ounds. Finding the transcript was offered to show Chepl ak's
know edge of Broward's underwriting problens, and not to establish
the intrinsic truth of the matter asserted, we conclude the
docunent was admi ssible. See United States v. Parry, 649 F.2d 292,
295 (5th Gr. Unit B June 1981).

2. Statute of limtations.

Stahl and Chepl ak al so claimthey are entitled to a newtri al
on the ground that clains relating to two of the target | oans were
barred by the statute of limtations. Pursuant to 12 U S.C. 8§
1821(d)(14)(A) & (B) (1994), this Court nust determ ne whether the
cl ai ms brought by the FDI C were vi abl e under the applicable statute
of limtations at the tinme the FDI C acquired the clains. See RTC
v. Artley, 28 F.3d 1099, 1101 (11th Cir.1994). Florida Statute §
95.11(3)(a) (1995) provides a four-year statute of limtations for
actions founded on negligence. Thus, the precise issue here is

whet her the clains regarding two of the target |oans made before



Decenber 31, 1984, known as the Cypresswood and Mason Center | oans,
were still viable at the tinme the FD C acquired these clains nore
than four years later, on Decenber 31, 1988.

The district court held the statute of limtations did not
begin to run on the negligence clains until the date the | oans went
into default.® Stahl and Chepl ak counter that several courts have
hel d the statute of |imtations begins to run when a negligent | oan
is made, not when it fails; but in support of this proposition,
they rely on authority fromjurisdictions other than Florida. See,
e.g., id. at 1102 (recognizing that under Georgia |law, statute of
[imtations begins to run when | oans are nade).

State | aw governs the viability of the FDIC s cl ai ns, see id.
at 1101; therefore, Stahl and Cheplak's reliance on non-Florida
law is msplaced. In Florida, "[a] cause of action accrues when
the last elenent constituting the cause of action occurs.”
Fla.Stat. § 95.031(1) (1995). Accordingly, under Florida s "Il ast
el enent” rule, actions for negligence do not accrue until the
plaintiff suffers some type of damage. W /I denberg v. Eagl e-Pi cher
I ndus., Inc., 645 F. Supp. 29, 30 (S.D. Fl a. 1986). Moreover, Florida

courts have found that the |imtations period does not begin to run

®I'n doing so, the district court distinguished Corsicana
Nat'| Bank v. Johnson, 251 U S. 68, 40 S.C. 82, 64 L.Ed. 141
(1919). In Corsicana, a bank director |oaned noney in violation
of the National Bank Act, and the Suprenme Court held the cause of
action against the director accrued on the date the | oan was
made. 251 U S. at 86, 40 S.Ct. at 90. The Court reached this
concl usi on because it determ ned the damage was conpl ete at that
time. 1d. |In the case at hand, however, the district court
reasoned t hat Defendants' negligence caused cunul ati ve danage to
Broward which did not fully accrue until the |oans were in
default or the FDI C knew or should have known of the negligence.
W agree.



until a plaintiff knew or should have known of the injury. See,
e.g., Lund v. Cook, 354 So.2d 940, 941 (Fla.Dist.C.App.), cert.
deni ed, 360 So.2d 1247 (Fla.1978). |Indeed, in Jones v. Childers,
18 F.3d 899 (11th Cir.1994), we found:

Florida courts ... have broadly adopted the discovery

principle, holding in a variety of |egal contexts that the

statute of limtations begins to run when a person has been
put on notice of his right to a cause of action. GCenerally
under Florida law, a party is held to have been put on notice
when he di scovers, or reasonably shoul d have di scovered, facts
alerting himof the existence of his cause of action.

18 F.3d at 906 (footnote omtted).

Stahl and Cheplak respond that jurisdictions |ike Florida
whi ch foll owthe "di scovery rul e" have neverthel ess hel d a cause of
action accrues when the pertinent |oan is nmade rather than when it
fails. See, e.g., RTCv. Farnmer, 865 F.Supp. 1143 (E. D. Pa.1994).
We find any such decisions contrary to the spirit of Florida' s | ast
el ement and di scovery rul es.

The damage in this case did not occur until the | oans at issue
were not repaid, at which point the FDI C should have been alerted
to the existence of a negligence cause of action. Thus, we
conclude the district court correctly determ ned that the statute
of limtations did not begin to run on these clainms until the | oans
fail ed. Since Stahl and Cheplak presented no sumrary judgnent

evi dence showi ng when the borrowers defaulted on the |oans, the

district court appropriately denied summary judgment . '®

The FDIC al so all eged a variety of circunstances that
purported to establish clains for breach of fiduciary duty.

Actions for breach of fiduciary duty, |ike negligence actions, do
not accrue under Florida's last elenent rule until the plaintiff
suffers sone type of damage. Penthouse North Assoc., Inc. v.

Lonbardi, 461 So.2d 1350, 1352 (Fla.1984). Since the FDIC
al | eged such a wide range of fiduciary duty clainms, however, the



V. CONCLUSI ON

For the foregoing reasons, we reverse the judgnent of the
district court setting aside the jury verdict as to Stahl and
Chepl ak and, in the alternative, conditionally granting thema new
trial. In all other respects, we affirm the district court's
judgment. Accordingly, we renmand the case for further proceedi ngs
consistent with this opinion.

AFFIRVED in part; REVERSED in part; and REMANDED

HATCHETT, Circuit Judge, concurring in part and dissenting in
part:

Although | agree with the |aw this opinion announces and the
reasoning in the opinion, | respectfully dissent in part. | would
grant Stahl and Cheplak a new trial because the pre-1987 Florida
| aw on the standard of care for directors was at best confusing.
Thi s opi ni on announces a cl ear standard to govern directors in this
circuit. | fully concur in this standard; but, neither the
district court nor the parties had the benefit of this standard at
the trial of this case. In light of the confusion in our circuit
law and the split in circuits, the district court followed the | aw
of its district. Consequently, | would order a newtrial for Stah

and Cheplak with this standard to be applied.

district court was unable to pinpoint when the danages in
relation to each claimoccurred, concluding it could have been
"at the tine of the default or perhaps at sonme tine before
default.” Nevertheless, under Florida's discovery rule, the
statute of limtations did not begin to run on the fiduciary duty
clainms until the FDI C knew or shoul d have known of the alleged
breaches. Since Stahl and Chepl ak make no reference to the
fiduciary duty clains on appeal, and presented no sunmary

j udgment evi dence regardi ng when the FDI C knew or shoul d have
known of the alleged breaches, we conclude the district court
properly denied sunmary judgnent on this issue as well.






