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PER CURI AM

This case began as a pro se conplaint by plaintiff-appellee
Robert Lawson, filed in 1983. Counsel was appointed, and a cl ass
certified. The plaintiff class represented by Lawson (hereinafter
"Hebrew Israelites” or "plaintiffs") is made up of nmenbers of the
Hebrew |l sraelite faith currently serving tinme in the Florida prison
system The basis for their original conplaint was that officials
of the defendant-appellant, the Florida Departnent of Corrections
(hereinafter "the Departnent"), refused to allow certain religious
texts, published by the Hebrew Israelites at their headquarters,
the "Tenple of Love,"” into the prisons so that Hebrew Israelite

i nmat es coul d have access to them The plaintiffs seek injunctive

"Honor abl e George C. Young, Senior U.S. District Judge for
the Mddle District of Florida, sitting by designation.



relief. The Departnment clainmed that the Hebrew Israelite texts at
issue contain "highly-charged, anti-white, racisnf and thus
presented a serious threat to security and order within Florida's
prisons.

Soon after this litigation began, the Departnent, through head
chapl ain Counsel man, attenpted to create an informal redaction
policy simlar to the law now in place that would allow prison
chaplains to renove the nost objectionable portions of incomng
religious materials. See Lawson v. Wainwight, 641 F. Supp. 312,
320-321 (S.D.Fla.1986). The materials at issue in this case were
returned by Counselman to Yahweh ben Yahweh, the |eader of the
Hebrew Israelites, and ben Yahweh was asked to renpve those
statenments that the Departnment thought were a threat to prison
order and security. Once these sections were renoved, Counsel man
assured ben Yahweh, the materials would be allowed into the
prisons. I1d. at 321. This original redaction policy, however, was
poorly defined and sporadically enforced, and at tines entire
docunents were excluded when only portions of those docunents
presented a threat to prison order and security. 1d. at 317-3109.

This case has a tortured procedural history. In 1986, the
district court held that the Departnent's outright ban of these
religious texts violated the plaintiffs' Free Exercise rights under
the First Amendnent. Lawson v. Wainwight, 641 F. Supp. 312
(S.D.Fla.1986) (hereinafter Lawson | ). The primary concern in the
first appeal to this Court was the determ nation of the proper
standard by which to evaluate the plaintiffs' Free Exercise clai ns.

Lawson v. Dugger, 840 F.2d 779 (11th G r.1988) (hereinafter Lawson



). Followng this Court's 1987 decision, the Suprene Court
rendered its decision in Thornburgh v. Abbott, 490 U S. 401, 109
S.Ct. 1874, 104 L.Ed.2d 459 (1989), in which the Court reiterated
the principle that prisoner constitutional rights clains are to be
eval uated under the rational basis standard. The Departnent's
petition for certiorari in this case was granted, and the 1987
opi nion of this Court was vacated and the case remanded for further
consideration in light of Thornburgh. Dugger v. Lawson, 490 U.S.
1078, 109 S.C. 2096, 104 L.Ed.2d 658 (1989) (hereinafter "Lawson
I11"). This Court in turn remanded to the district court. Lawson
v. Dugger, No. 86-5774, 897 F.2d 536 (11th Cr. Feb. 1, 1990).
Agai n, however, a change in the | aw affected the rel evant standard.
A few days before the district court held its status hearing on
remand, Congress passed the Religious Freedom Restoration Act, 42
US. C § 2000bb et seq. (hereinafter "RFRA"), which purports to
reestablish through statute the conpelling interest test for
neutral laws that incidentally but substantially burden the free
exercise of religion.' Upon review, the district court interpreted
the relevant official activity in this case to be an outright ban
on certainincomng religious materials. Then, applying the "Il east
restrictive neans” prong of the new RFRA test to the outright ban
the district court held that the Departnent's activity violated
RFRA. Lawson v. Dugger, 844 F.Supp. 1538, 1542 (S.D.Fla.1994)
(hereinafter "Lawson IV")

Qur primary task is to flesh out the neaning of the new RFRA

standard as it applies in the prison context, and in particular as

'RFRA was signed into | aw on Novenber 16, 1993.



it applies to this case.? Two interrelated prelimnary matters

’However, because we conclude that Rule 33-3.012 on its face
passes even the nost restrictive conpelling interest test that
Congress may have contenplated in drafting RFRA, we need not and
do not today resolve the question of RFRA s constitutionality.
See Jay S. Bybee, Taking Liberties with the First Amendnent:
Congress, Section 5, and the Religious Freedom Restoration Act,
48 VAND. L. Rev. 1539 (1995) (questioning whether RFRA is an
unconstitutional application of federal power to the states not
aut horized by 8 5 of the Fourteenth Amendnent); Christopher L.
Ei sgruber & Lawence G Sager, Wy the Religious Freedom
Restoration Act is Unconstitutional, 69 N Y. U L.Rev. 437 (1994)
(questioni ng whet her RFRA viol ates the separation of powers
doctrine, the Establishnment C ause, and 8 5 of the Fourteenth
Amendnent, and noting that, "RFRA not only defies [Enpl oynent
Div., Dept. of Human Res. v. Smth, 494 U S. 872, 110 S. C. 1595,
108 L.Ed.2d 876 (1990) ], it msreads the Suprene Court's
jurisprudence prior to Smth; and RFRA not only gives religious
believers far nore than their constitutional due, it does so in a
fashion that is itself constitutionally objectionable precisely
internms of religious freedom"); Scott C. Idleman, The
Rel i gi ous Freedom Restoration Act: Pushing the Limts of
Legi sl ative Power, 73 Tex.L.Rev. 247 (1994) (suggesting that RFRA
may violate the Establishnment C ause of the First Amendnent to
the Constitution, in part because it expands the bounds of Free
Exerci se beyond the point which the Court has in the past taken
it, by establishing a preference for religiosity over
non-religiosity); see also Everson v. Board of Ed. of Ew ng
Twp., 330 U.S. 1, 15, 67 S.Ct. 504, 511, 91 L.Ed. 711 (1947)
("The "establishnment of religion' clause of the First Amendnent
nmeans at |least this: Neither a state nor the Federal Governnent
can set up a church. Neither can pass |aws which aid one
religion, aid all religions, or prefer one religion over another
...") (enphasis added); Torcaso v. Watkins, 367 U S. 488, 495,
81 S.Ct. 1680, 1683, 6 L.Ed.2d 982 (1961) ("W repeat and again
reaffirmthat neither a State nor the Federal Government can
constitutionally force a person to profess a belief or disbelief
of any religion. Neither can constitutionally pass |aws or
i npose requirenents which aid all religions as agai nst
non-believers ...") (internal quotation omtted) (enphasis
added); Lenon v. Kurtzman, 403 U S. 602, 91 S.C. 2105, 29
L. Ed. 2d 745 (1971) (statute nust have secul ar |egislative
pur pose, and must primarily neither advance nor inhibit religion,
nor foster excessive governnent-religion entanglenent, to avoid
reach of Establishnent Cause); County of Allegheny v. ACLU, 492
U S 573, 109 S.Ct. 3086, 106 L.Ed.2d 472 (1989) (same); Texas
Monthly, Inc. v. Bullock, 489 U S 1, 109 S.C. 890, 103 L. Ed. 2d
1 (1989) (invalidating, on Establishment grounds, Texas |aw
granting sales tax exenption to religious publications); Board
of Ed. of Kiryas Joel v. Gunet, --- US ----, ----, 114 S . C
2481, 2487, 129 L.Ed.2d 546 (1994) ("A proper respect for both
the Free Exercise and the Establishnment C auses conpels the State



require discussion: Florida' s new Rule 33-3.012 °® governing the
adm ssibility into Florida prisons of publications, including
religious material s; and the propriety of our consideration in
this appeal of the Rule's redaction policy.
. RULE 33-3.012 AND REDACTI ON

In addition to the passage of RFRA, another significant change
in the conplexion of this case occurred after remand to the
district court. On Decenber 17, 1991, Florida anended Rule 33-
3.012, inter alia, to incorporate a formal and nore precise
redaction policy. The portions of the Rule relevant to this case
are as follows:

(4) Inmates shall be permitted to receive publications except

when the publication is found to be detrinmental to the

security, order or disciplinary or rehabilitative interests of

the institution or when it is determ ned that the publication

mght facilitate crimnal activity. Publ i cati ons shall be
rej ected when one of the following criteria are net:

to pursue a course of neutrality toward religion, favoring

nei ther one religion over others nor religious adherents

col l ectively over nonadherents.") (internal citations omtted).
The Fifth Crcuit in Flores v. Gty of Boerne, 73 F.3d 1352 (5th
Cir.1996), rejected an argunment that RFRA on its face violates

t he Establishment O ause, noting that the statute expressly
l[imts its application such that the Establishnment C ause shal
not be affected. See 42 U S.C. 8§ 2000bb-4, cited in Flores, 73
F.3d at 1364; but see Sable Conmunications of California, Inc.
v. F.C.C, 492 U. S 115, 129, 109 S.Ct. 2829, 2838, 106 L.Ed.2d
93 (1989) ("To the extent that the federal parties suggest that
we shoul d defer to Congress' conclusion about an issue of
constitutional law, our answer is that while we do not ignore it,
it is our task in the end to deci de whether Congress has viol ated
the Constitution. This is particularly true where the
Legi sl ature has concluded that its product does not violate the
First Amendnent."). Because we conclude that Rule 33-3.012 on
its face passes the RFRA test, we need not address whet her RFRA
viol ates the Establishnment C ause. See Ashwander v. Tennessee
Valley Authority, 297 U.S. 288, 341, 56 S.C. 466, 480, 80 L. Ed.
688 (1936) (Brandeis, J., concurring).

*FLA. ADM N. CoDE ANN.  § 33-3.012 (1995).



(e) It depicts, describes or encourages activities which may
| ead to the use of physical violence or group disruption;

(h) I't otherw se presents a threat to the security, order or
rehabilitative objectives of the correctional system or the
safety of any person. If only a portion of a publication
neets one of the above criteria for rejection, the entire
publication shall be rejected unless the reading material is
of areligious nature. In the case of religious material, the
i nmate shal |l be advi sed that he may receive the materials only
after the inadm ssible portion is renoved. The inmate shal
make t he deci sion whether to return the material to the sender
or to receive the admi ssible portions after the institution
has excised the inadm ssible material, and the inmate may
appeal the institution's determi nation that the material nust
be excised or returned. The institution shall not take any
action to excise or return inadm ssible reading material until
the inmate's appeal is concluded or the tine for appeal has
passed.

FLA. ADM N. CopE § 33-3.012(4) (1995) (enphasis added).”* Appeals from
decisions to redact certain sections fromreligious materials are
heard by a literature review conmttee made up of the Assistant
Secretary of Operations, one superintendent, one security
adm nistrator, the library services admnistrator and one
institutional librarian. FLA ADMN CobE § 33-3.012(2).

The plaintiffs contend that the Departnent did not
specifically argue redactioninits briefs to the district court at
the original trial nor on remand, and did not do so until the
Departnment's notion for rehearing. The plaintiffs argue
accordingly that the Departnment has wai ved the i ssue. The district

court agreed with the plaintiffs and deni ed the Departnent’'s notion

‘Rule 33-3.012 is similar in sonme respects to federal prison
regul ati ons governing the admssibility of reading material s.
See 28 CF.R 8 540.71. However, the Federal regul ations do not
have a special exception for religious materials permtting
redacti on as opposed to total exclusion.



for rehearing. The district court declined to consider redaction,
relying instead on the procedures in use by the Departnment when
this litigation began in 1983, which the district court construed
to be an outright ban on the religious materials introduced at
trial.

This Court interprets the Departnent's notion for rehearing
on the redaction issue as a Fed. R G v.P. 59(e) notion. MG egor v.
Bd. of Comirs of Palm Beach County, 956 F.2d 1017, 1020 (11th
Cir.1992). W review the district court's denial of the
Departnent's notion for rehearing for abuse of discretion. O Nea
v. Kennaner, 958 F.2d 1044, 1047 (11th G r.1992); Anerican Hone
Assur. Co. v. G en Estess & Assoc., Inc., 763 F.2d 1237, 1238-39
(11th Cir.21985). In Anerican Honme, we affirmed a district court's
denial of a Rule 59(e) notion that raised for the first tine a
choice of |law issue. Anerican Hone, 763 F.2d at 1239. W noted

that, "[t]he decision to alter or anmend judgnent is commtted to

the sound discretion of the district judge and wll not be
overturned on appeal absent an abuse of discretion.™ 1d. at 1238-
39.

Several reasons persuade us that the district court abused
its discretion by failing to consider redaction, which stands at
the core of the current Florida regulation. |In our judgnment, it
woul d be inpossible to evaluate the facial constitutionality of
Rul e 33-3.012, and its conpatibility with RFRA, wi thout considering
redaction, which is the essence of the Rule's policy toward
religious publications. This case involves only injunctiverelief.

Therefore, the only viable issues are the facial validity of Rule



°® Because these issues

33-3.012, and its validity as applied.
cannot be intelligently assessed w thout considering redaction
justice requires that we do so.

Finally, afederal court order dictating the security-rel ated
activities of state prison officials raises serious comty
concerns. The mai ntenance of prison security, which is central to
this case, is a matter of imense inportance to the State of
Florida and, of course, responsibility for prison security is
commtted to the State. Even if the Departnent's deficiencies in
the presentation of this issue to the district court mght |ead us
to i npose wai ver in sone other context, interests of comty conbine
with the foregoing factors to persuade us otherwise in this case.®
Assum ng, as we hold below, that Florida's Rule 33-3.012, with its
redaction policy, is facially valid, it would constitute manifest
injustice to enjoin state prison officials from the exercise of
their duties to maintain prison security based on the technicality

that their attorneys failed to present an issue to the district

court wwth sufficient clarity. W conclude that the district court

Plaintiffs' efforts in this litigation have focussed only
on obtaining injunctive relief, either because that is their only
real interest or because of the likelihood that qualified
imunity will bar any claimfor damages. Injunctive relief is,
of course, prospective, and thus only Rule 33-3.012 is at issue.
The validity of the Departnent's application of its prior policy,
with its informal, inprecise and sporadically enforced redaction
policy, is noot.

®We can discern no prejudice to the plaintiffs as a result
of our consideration of the Departnent's current redaction policy
enbodi ed in Rule 33-3.012, because they have had a full
opportunity in brief and oral argunent to discuss the effect of
redaction on the facial validity of the Rule.



abused its discretionin failing to consider the redaction issue.’

1. THE RELI G OUS FREEDOM RESTORATI ON ACT (" RFRA")

Having established that the issue in this case is the
redaction policy found in Rule 33-3.012, we turn to our primary
task of evaluating the validity of the Rule in light of RFRA. To
understand how RFRA's conpelling interest standard should be
applied in the prison context, it is necessary to understand both
the |l egal |andscape at the tine it was enacted and congressional
intent as evidenced by the statute itself and its legislative
history. We first address congressional intent and the case lawto
whi ch Congress intended courts to | ook for guidance.

A. Congressional Intent and the Case Law Background

The stated purpose of RFRA is to restore the broad
applicability of the conpelling interest test established in
Sherbert v. Verner, 374 U S 398, 83 S.C. 1790, 10 L.Ed.2d 965
(1960), and Wsconsin v. Yoder, 406 U S. 205, 92 S. C. 1526, 32
L.Ed.2d 15 (1972), which was substantially circunscribed by

‘& recogni ze that the district court in Lawson | summarily
rejected the Departnent's reliance on its previous, informal
redaction policy. Lawson |, 641 F.Supp. at 329. The district
court relied on the requirenment set forth in Mller v.
California, 413 U. S. 15, 93 S.C. 2607, 37 L.Ed.2d 419 (1973),
that all egedly obscene publications be evaluated as a whole. It
was error torely on Mller, a case involving the First Amendnent
rights of non-incarcerated persons. By contrast, prison inmates
retain only such First Amendnent rights as are not inconsistent
with their status as prisoners. Pell v. Procunier, 417 U S. 817,
822, 94 S.Ct. 2800, 2804, 41 L.Ed.2d 495 (1974). There is
clearly no per se bar to censorship of incom ng prisoners' nmail
See Thornburgh v. Abbott, 490 U S. 401, 109 S.C. 1874, 104
L. Ed. 2d 459 (1989); Turner v. Safely, 482 U S. 78, 107 S.C
2254, 96 L.Ed.2d 64 (1987); Procunier v. Martinez, 416 U. S 396,
94 S.Ct. 1800, 40 L.Ed.2d 224 (1974); Abbott v. Meese, 824 F.2d
1166 (D.C. Cir.1987), vacated by Thornburgh v. Abbott, 490 U. S.
401, 407-408, 109 S. . 1874, 1878-1879, 104 L. Ed.2d 459 (1989);
McCor kl e v. Johnson, 881 F.2d 993 (11th G r.1989).



Enpl oynment Div., Dep't of Human Resources v. Smith, 494 U S. 872,
110 S. Ct. 1595, 108 L.Ed.2d 876 (1990). The Act states:
(b) Purposes
The purposes of this chapter are—
(1) to restore the conpelling interest test as set
forth in Sherbert v. Verner, 374 U.S. 398, 83 S.C. 1790,
10 L. Ed. 2d 965 (1963), and Wsconsin v. Yoder, 406 U. S.
205, 92 S.&t. 1526, 32 L.Ed.2d 15 (1972), and to
guarantee its application in all cases where free
exercise of religion is substantially burdened ..
42 U . S.C. 8§ 2000bb(Db).
(b) Exception
Government may substantially burden a person's exercise
of religion only if it denonstrates that application of
t he burden to the person—

(1) is in furtherance of a conpelling governnent al
interest; and

(2) is the least restrictive nmeans of furthering
that conpelling governnental interest.

42 U.S.C. 8§ 2000bb-1(b). Congress was obviously attenpting to
create a statutory buffer around a nore limted constitutional
right. Cf. Katzenbach v. Mdrgan, 384 U S. 641, 653-54, 86 S.Ct
1717, 1724-25, 16 L.Ed.2d 828 (1966) (inplying that Congress has
the power to create rights not recognized by the Suprene Court).
That intent was manifest in the statutory |anguage restoring the
conpelling interest test.

The text of RFRA, however, does not elaborate on how the
conpelling interest test is to be applied. Nowhere in the statute
does Congress state that the test is to be construed in precisely
the sane manner in varying factual scenarios and contexts. By
referring to the "conpelling interest test,"” Congress obviously

intended for courts to |look for guidance to those cases enpl oyi ng



that term Astoria Fed. S & L Ass'n v. Solimno, 501 U S. 104,
108, 111 S. . 2166, 2169, 115 L.Ed.2d 96 (1991) (Congress
| egi sl ates against the background of federal common | aw
principl es).
The Supreme Court has historically applied the conpelling
i nterest standard sonmewhat differently depending on the context in
whi ch the protected right arose. Procunier v. Mrtinez, 416 U S.
396, 409-410, 94 S. . 1800, 1809-1810, 40 L.Ed.2d 224 (1974)
("First Amendnment guarantees nmust be "applied in light of the
speci al characteristics of the ... environment."' ") (quoting Tinker
v. Des Moines | ndependent Community School District, 393 U. S. 503,
506, 89 S.Ct. 733, 736, 21 L.Ed.2d 731 (1969)). This is notably
true in the prison context. | ndeed, the legislative history of
RFRA expressly assunmes that courts will apply RFRA in the prison
context wthin the framework of prior case | aw. Both congressional
conm ttees charged with consideration of the legislation clearly
i ntended the courts to continue to afford deference to the judgnent
of prison officials.
The intent of the act is to restore [the] traditional
protection afforded to prisoners' clainms prior to O Lone, not
to inpose a nore rigorous standard than the one that was
applied.... Accordingly, the commttee expects that the
courts will continue the tradition of giving due deference to
t he experi ence and expertise of prison and jail adm nistrators
in establishing necessary regulations and procedures to
mai nt ai n good order, security and discipline, consistent with
consi derations of costs and limted resources.... At the sane
time, however, inadequately fornul ated prison regul ati ons and
policies grounded on nere specul ati on, exaggerated fears, or
post-hoc rationalizations will not suffice to nmeet the act's
requirenments.
S. Rer. No 111, 103d Cong., 1st Sess. 10 U. S. Code Cong. &

Adni n. News 1993 pp. 1892, 1899.



Therefore, the conpelling governnental interest test shoul d be
applied to all cases where the exercise of religion is

substantially burdened; however, the test should not be
construed nore stringently or nore leniently thanit was prior
to Smth .... Prior to 1987, courts evaluated free exercise

chal l enges by prisoners under the conpelling governnental
interest test. The courts considered the religiously inspired
exercise, as well as the difficulty of the prison officials’
task of maintaining order and protecting the safety of prison
enpl oyees, visitors and inmates. Strict scrutiny of prison
regul ations did not automatically assure prisoners of success
in court.
H R REr. No. 88, 103d Cong., 1st Sess. 8; see also 139 ConG Rec. §
14362- 14365 (daily ed. COct. 26, 1993) (statenent of Sen. Hatch).
On June 9, 1987, the Supreme Court in O Lone v. Estate of
Shabazz, 482 U. S. 342, 107 S.C. 2400, 96 L.Ed.2d 282 (1987)
articul ated an unadorned rational basis test for the eval uation of
prison regulations challenged under the Free Exercise C ause.
RFRA' s | egi sl ative history contai ns sone evi dence t hat Congress nmay
have intended to restore the standard for the protection of
prisoner Free Exercise rights to where it stood prior to the
Court's decision in O Lone. However, even prior to O Lone, the
Suprenme Court and the |l ower federal courts applied the conpelling
interest test in the context of prisoners' Free Exercise or Free
Speech clainms by recognizing the special circunstances of the
prison context, including recognition of the state's substantia
interest in prison security and order and of the substantial
deference due the judgnment of prison officials wth respect
thereto. The primary reason for this is the nore limted nature of
the First Amendnent rights enjoyed by prisoners after
incarceration. In Pell v. Procunier, 417 U S. 817, 822, 94 S. C
2800, 2804, 41 L.Ed.2d 495 (1974), for exanple, the Court noted

that "[i]n the First Arendnent context ... a prison inmate retains



those First Anmendnent rights that are not inconsistent with his
status as a prisoner or with the |l egitimte penol ogi cal objectives
of the corrections system"” Accord Jones v. North Carolina
Prisoners' Labor Union, Inc., 433 U S 119, 125, 97 S. . 2532,
2535, 53 L.Ed.2d 629 (1977). See also Cruz v. Beto, 405 U. S. 319,
321, 92 S. . 1079, 1081, 31 L.Ed.2d 263 (1972); Price .
Johnston, 334 U S. 266, 285, 68 S.Ct. 1049, 1060, 92 L.Ed. 1356
(1948):  Bradbury v. Wainwight, 718 F.2d 1538, 1540-41 (11th
Cir.1983).

In cases involving constitutional challenges to prison
regul ations, including those inplicating the free exercise of
religion, the Suprenme Court has | ong nmade cl ear that Federal courts
must afford substantial deference to the judgnment of prison
authorities.® See Turner v. Safley, 482 U S. 78, 107 S.Ct. 2254,
96 L.Ed.2d 64 (1987); Bell v. Wlfish, 441 U S. 520, 99 S. C
1861, 60 L.Ed.2d 447 (1979); Jones, 433 U. S. 119, 97 S.Ct. 2532,
53 L.Ed.2d 629 (1977); Pell, 417 U S. 817, 94 S. . 2800, 41
L. Ed. 2d 495 (1974); Martinez, 416 U. S. 396, 94 S.Ct. 1800, 40
L. Ed. 2d 224 (1974); Cruz, 405 U. S. 319, 92 S.Ct. 1079, 31 L.Ed.2d

263 (1972).° In evaluating prisoners' constitutional rights clains

®The cases discussed in the text involve First Amendment
rights, including both Free Exercise and Free Speech. 1In the
prison context, the Suprene Court and the |ower federal courts
have held that the sanme deference is due the judgnent of prison
officials with respect to security and ot her penol ogi cal
concerns, whether the case involves Free Speech or Free Exercise

rights. "In the absence of a contrary indication, we assune that
when a statute uses [a termof art], Congress intended it to have
its established neaning.” MDernott International, Inc. v.

Wl ander, 498 U.S. 337, 342, 111 S.Ct. 807, 811, 112 L.Ed.2d 866
(1991).

°All of the cases cited were deci ded before O Lone.



that chall enge assertions by prison officials that the inmates

rights nust yield before the state's legitimate penol ogi cal
interests, courts have "accorded w de-rangi ng deference [to prison
adm nistrators] in the adoption and execution of policies and
practices that in their judgnment are needed to preserve internal
order and discipline and to maintain institutional security.”
Bell, 441 U.S. at 547, 99 S.Ct. at 1878; accord Jones, 433 U. S. at
128, 97 S.Ct. at 2539; Martinez, 416 U S. at 404-05, 94 S.Ct. at
1807; Cruz, 405 U.S. at 321, 92 S.Ct. at 1081. Such deference is
especially appropriate with respect to the primary state interest
involved in this case—the nmai ntenance of peace and security within
the prison facility. Pell, 417 U.S. at 823, 94 S. Ct. at 2804
("Central to all other corrections goals is the institutiona

consideration of the internal security within the corrections
facilities."). The justifications for this deference include the
conplexity of prison managenent, the fact that responsibility
therefor is necessarily vested in prison officials, and the fact
that courts are ill-equipped to deal with such problens. Martinez,
416 U.S. at 404-05, 94 S.Ct. at 1807.

The standard for evaluating prisoner constitutional rights
claims was initially articulated by the Suprene Court in 1974 in
Marti nez.

First, the regulation or practice in question nust further an
i mportant or substantial governmental interest unrelated to
t he suppression of expression.... Second, the limtation of
First Amendnent freedons nust be no greater than i s necessary
or essential to the protection of the particul ar governnent al
i nterest involved.

Martinez, 416 U S. at 413, 94 S.C. at 1811. The two prongs of the

Martinez standard correspond to the two prongs of the conpelling



interest test as it has been articulated by the Court in other
contexts: infringenment on such constitutional rights is justified
only by a conpelling state interest and only when the regul ati on at
issue is the least restrictive neans for satisfying that interest.
Because the first prong is unquestionably satisfied in this case,
and indeed is conceded by the plaintiffs, we focus on the second
prong.

The Court's holding in Martinez teaches that the conpelling
interest test is to be enployed by recognizing the special
circunstances of the prison context, including recognition of the
state's substantial interest in prison security and order and of
t he substantial deference due the judgnent of prison officials with
respect thereto. Martinez, 416 U S. at 404-05, 94 S. . at 1807.
The Court noted that although it was applying the conpelling
i nterest test,

Thi s does not nean, of course, that prison adm nistrators may

be required to show with certainty that adverse consequences

would flow from the failure to censor a particular letter.

Sone latitude in anticipating the probable consequences of

allowing certain speech in a prison environnent is essential

to the proper discharge of an administrator's duty.
ld. at 414, 94 S.Ct. at 1812.'° Simlarly, inBell v. Wlfish, the
Court reenphasi zed the "w de-rangi ng deference” to be accorded the
j udgment of prison officials.

Such considerations are peculiarly within the province and

prof essi onal expertise of corrections officials, and, in the
absence of substantial evidence in the record to indicate that

YW are aware that the result in Martinez has subsequently
been limted by Thornburgh v. Abbott, 490 U S. 401, 407-408, 109
S.Ct. 1874, 1878-1879, 104 L.Ed.2d 459 (1989). However, in order
to el aborate on what Congress neant by using the term"| east
restrictive nmeans,”" we nust determne its neaning in the prison
context, as construed by the courts.



the officials have exaggerated their response to these
consi derations, courts should ordinarily defer to their expert
judgment in such matters.
Bell, 441 U.S. at 547-48, 99 S. (. at 1879 (quoting Pell, 417 U. S.
at 827, 94 S.Ct. at 2806).
We recognize that, following the Martinez decision, the
constitutional standard enpl oyed by the Suprene Court continued to

evolve in the direction of a rational basis standard. ** W al so

“Both prongs of the Martinez standard have evolved in the
direction of a sinple rational basis standard. |In Turner, the
Suprenme Court discussed in detail four cases which followed
Martinez: Pell (1974), Jones (1977), Bell (1979), and Bl ock
(1984). The Court noted that "[i]n none of these four prisoners
rights cases did the Court apply a standard of hei ghtened
scrutiny, but instead inquired whether a prison regulation that
burdens fundamental rights is reasonably related to legitimte
penol ogi cal objectives, or whether it represents an exaggerat ed
response to those concerns.” Turner, 482 U S. at 87, 107 S. Ct
at 2260 (internal quotations omtted). The Court then concl uded:

If Pell, Jones, and Bell have not already resol ved the
guestion posed in Martinez, we resolve it now. when a
prison regul ation inpinges on inmates' constitutional
rights, the regulation is valid if it is reasonably
related to legitimte penol ogi cal interests.

Id. at 89, 107 S.Ct. at 2261. It is clear that the Turner
Court contenplated that both prongs of the Martinez standard
had so evolved. |In discussing the "ready alternatives"”
factor, through which courts determine if there are
avai l abl e alternatives to the prison policy at issue that
satisfy the legitimate interests of the prison

adm nistration, the Court asserted that the existence of
such alternatives may be evidence that the policy is an
"exagger at ed response” rather than a reasonabl e regul ation.
But the Court was careful to note that,

This is not a "least restrictive alternative" test:
prison officials do not have to set up and then shoot
down every conceivabl e alternative nmethod of
accommodating the claimants' constitutional conplaint.
But if an inmate claimant can point to an alternative
that fully accommodates the prisoner's rights at de
mnims costs to valid penological interests, a court
may consider that as evidence that the regul ati on does
not satisfy the reasonable relationship standard.



recognize that it is far from clear which precise point in this
evol ution Congress intended to select as the appropriate anal ysis
for the application of RFRA in a prison context. W need not in
this case decide this precise point, because we can assune ar guendo
that the appropriate standard is the one set forth in Martinez,
whi ch articul ates the appropriate standard in the fornmul ati on nost
favorable to the plaintiffs, as conpared to the fornulation found
in the cases that followed Martinez. Applying that standard
tenpered by the deference due prison officials that Martinez
commands, we readily conclude that Rule 33-3.012 passes nuster
under RFRA, as discussed nore fully below. Accordingly, we need
not and do not in this case decide if Congress intended a sonmewhat
| ess demandi ng standard |i ke the one that evol ved in the cases that
follow Martinez and predate O Lone.
B. Facial Validity of Rule 33-3.012 Under RFRA

Because RFRA provides statutory protection for religious
practice that is broader than the core constitutional right
explicated in O Lone, and because Martinez represents the zenith of

judicial scrutiny of prison regulations under the |ight of prisoner

Id. at 90-91, 107 S.C. at 2262 (citations omtted). But
see H R Rep. No. 88, 103d Cong., 1st Sess. 7-8 ("Pursuant to
t he Religious Freedom Restoration Act, the courts nust
review the clains of prisoners ... under the conpelling
governnmental interest test ... [Qfficials nust show that
the relevant regulations are the |east restrictive nmeans of
protecting a conpelling governnental interest.").

As noted in the text, resolution of this case does not
require that we determne the extent to which the Martinez
standard has evolved into a rational basis analysis. It is
sufficient for the resolution of this case to apply the
Martinez standard as witten, noderated by the w de-rangi ng
deference due the judgnment of prison authorities which that
opi ni on cont enpl at ed.



constitutional clainms, we analyze Rule 33-3.012 utilizing the
Martinez standard articul ated above. Wiether the Rule conports
with RFRA is a pure question of law, and is subject to de novo
review by this Court. See Christopher v. Cutter Laboratories, 53
F.3d 1184, 1190 (11th Gir.1995).

It is well established that states have a conpel ling interest
in security and order within their prisons. Harris v. Forsyth, 735
F.2d 1235 (11th G r.1984); Sullivan v. Ford, 609 F.2d 197 (5th
Cir.), cert. denied, 446 U S. 469, 100 S.C. 2950, 64 L.Ed.2d 829
(1980). In the case at bar, the Hebrew Israelites concede that
Fl orida has a conpelling interest in prison security. At issue are
t he means chosen by the state of Florida to satisfy this interest,
whi ch necessarily inplicates RFRA's | east restrictive nmeans prong.
As expl ai ned above, we conclude that Congress intended this second
RFRA prong to be no nore vigorous than its corresponding
incarnation in Martinez. Thus, Rule 33-3.012's "limtation of
First Amendnent freedons nust be no greater than is necessary or
essential tothe protection of the particul ar governnental interest
involved."” Martinez, 416 U.S. at 413, 94 S.C. at 1811. 1In the
application of this standard, we nust accord w de-rangi ng def erence

to the judgnment of the Departnent. Moreover, the "prison

?Because we find that Rule 33-3.012 passes nuster under
Marti nez—whi ch represents both the statutory standard under RFRA
in the nost favorable fornulation for which the plaintiffs could
reasonably hope and the historical summt of the Court's review
of prisoner constitutional clainm—we conclude a fortiori that the
Rule is constitutional on its face. See O Lone v. Estate of
Shabazz, 482 U.S. 342, 349, 107 S.C. 2400, 2404-05, 96 L.Ed.2d
282 (1987) (holding that a prison regulation that inpinges upon
inmates' Free Exercise rights is constitutionally valid if it is
reasonably related to legitimate penol ogical interests).



adm nistrators ... [are not] required to show with certainty that
adverse consequences would flow from the failure to censor" a
particul ar publication. |Id. at 414, 94 S.C. at 1811-12.
Applying the foregoing standard to Rule 33-3.012, we readily
conclude that the Rule satisfies RFRA's |east restrictive neans
test. Indeed, it is hard to inmagine a nmeans nore specifically or
nore narrow y addressed to the problem posed by passages of text
which the Departnment has determned may lead to violence or
di sruption, or which otherw se pose a threat to security. Abbott
v. Meese, 824 F.2d at 1172-1173. The Rule is explicitly addressed
to the penological interest at stake, namely security. It is not
vague or overbroad and it does not give unbridled discretion to
prison adm nistrators.™ See Vodicka v. Phel ps, 624 F.2d 569, 570-
571 (5th G r.1980) (finding facially valid under Martinez a prison
regul ation all owi ng the withhol ding of prisoner mail that presents
an "imedi ate threat" to security); see also Abbott v. Meese, 824
F.2d 1166, 1172-1173 (D.C Cr.1987), vacated by Thornburgh v.
Abbott, 490 U.S. 401, 407-408, 109 S.C. 1874, 1878-1879, 104
L. Ed. 2d 459 (1989) ("If a regulation were to authorize the Warden
to reject a portion of a publication only if he found that the
mat eri al woul d "encourage' violence, or sone other specified type
of conduct breaching security or order ... we think that regul ation
could survive the mnimum Martinez tests."); Gaines v. Lane, 790

F.2d 1299 (7th Cir.1986) (finding prison regulation, which only

“Under Rule 33-3.012, inmates have a right to appeal
decisions to redact certain sections fromreligious texts, and
t hese appeals are heard by a literature review commttee. The
plaintiffs do not challenge the district court's ruling that the
Rul e does not violate the plaintiffs' due process rights.



allows prison officials to censor mail which presents a threat to
prison security, sufficiently narrowy-tailored to be facially
valid under Martinez ); George v. Sullivan, 896 F. Supp. 895
(WD.Ws. 1995) (uphol ding prison regulation permtting banning of
white supremacist religious literature, even in light of RFRA s
hei ght ened standard of review).

The plaintiffs argue, relying on the law of the case
doctrine, that this Court's decisioninthis matter is dictated by
our prior decisionin Lawson Il, 840 F.2d 779 (11th Cr.1987). The
| aw of the case doctrine does not apply in this instance for three
reasons. First, this Court's opinion in Lawson Il was vacated by
the Suprene Court in Dugger v. Lawson, 490 U S. 1078, 109 S.Ct
2096, 104 L.Ed.2d 658 (1989), with instructions to reconsider in
[ight of Thornburgh v. Abbott, 490 U S. 401, 407-408, 109 S. Ct
1874, 1878-1879, 104 L.Ed.2d 459 (1989). Accordingly, this Court
is not bound by the vacated decision. United States v. MC C of
Florida, 967 F.2d 1559, 1561-1562 (11th G r.1992). Second, the
crux of the dispute in Lawson Il, and indeed in the whole first
round of this litigation, was a di sagreenent about the standard of
review that should be applied to the Departnent's regul ations.
Thus, the focus of the briefs submtted to this Court in Lawson |1
as well as the focus of our opinion, was not on the regulations
t hensel ves, but instead was on whether the trend in Suprene Court
prisoner Free Exercise jurisprudence is one |leading toward the
application of a rational basis test. Finally, Florida has in the
interimchanged its prison regul ati ons governing the adm ssibility

of religious materials. As witten, Rule 33-3.012 is substantially



different fromits predecessor, which we considered in Lawson ||
Not only has the | aw changed, but also the facts of the case have
changed. *
C. Rule 33-3.012 As Applied

Inthis litigation, no court has been asked to determ ne which
specific portions of any particular Hebrew Israelite publication
can be redacted by the Departnent, operating under the authority of
the new Rule 33-3.012, consistent with the Constitution and RFRA
| ndeed, it appears that the Departnment may not have applied its new
Rul e because of this ongoing litigation. It may be that there is
no "as applied" issue in this case. This is a question that w |
have to be determined on remand in the district court. As a
practical matter, an "as applied" issue will not arise until a
prisoner chal |l enges a particul ar Departnent action. The Depart nment
will have to identify those sections of the Hebrew Israelite
publications that it has decided nust be renpved pursuant to the
Rule, and the district court wll then have to determne if the
Depart ment can redact those specific portions without runni ng af ou

of the United States Constituti on and RFRA. *°

“As noted above, the validity of the Department's
application of its previous policy to the religious texts
introduced at trial is nmoot. The district court erred in
focusing on that issue rather than the only viable issue in the
case—the validity of Rule 33-3.012.

®Because an "as applied" challenge nmight be ripe and night
be presented on remand, we provide sonme |imted guidance to avoid
repetition of clear error. |In Lawson |, 641 F. Supp. at 329, the
district court may have | abored under the m sconception that the
Department was required to adduce specific evidence of a causal
link between text that it wants to renove and actual incidents of
vi ol ence (or sone other actual threat to security). To the
extent that the district court did in fact |abor under any such
belief, it erred. Requiring proof of such a correlation



I 11. CONCLUSI ON

Pursuant to the above discussion, we hold that Rule 33-3.012

is facially valid under both the United States Constitution and

RFRA. W therefore reverse the decision of the district court, and

remand to that court for an exploration of any "as applied" issues
that may be ri pe.

REVERSED and REMANDED.

constitutes insufficient deference to the judgnent of the prison
authorities with respect to security needs. See Procunier v.
Martinez, 416 U S. at 414, 94 S.C. at 1812 (Prison authorities
are not "required to show with certainty that adverse
consequences would flow fromthe failure to censor a particul ar
letter. Sonme latitude in anticipating the probable consequences
of allow ng certain speech in a prison environnent is essenti al
to the proper discharge of an administrator's duty.").



