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R N.; and Mary Ann Irwin, RN, individually and as a Deputy
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O fice and as a nurse enployed by Correctional Care, |ncorporated
and Energency  Medi cal Services Associ ates, | ncor por at ed,
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April 25, 1996.

Appeals from the United States District Court for the Southern
District of Florida. (No. 90-8449C v-JWK), Janmes W Kehoe, Judge.

Before COX, Circuit Judge, DYER Senior Circuit Judge, and
GOETTEL , Senior District Judge.

GCETTEL, Senior District Judge:

Plaintiff-appellant Brian Peterson ("Peterson") appeals from
judgnment entered on a jury verdict in the Southern District of
Florida which did not find appellees Correctional Care, Inc.,
Emer gency Medi cal Services Associates, Inc., J. difford Findeiss,
Mary Ann Irwin, Dr. Lawence Anthony, and Joyce Jopek-Peters

(collectively "appellees™) liable for injuries Peterson sustained

"Honorable Gerard L. Goettel, Senior U S. District Judge for
the Southern District of New York, sitting by designation.



whi | e under appel |l ees' care and supervision. Peterson argues that
the district court erred in allowing the appellees to present the
testinmony of an expert w tness who had been previously retained and
designated as a trial wtness by Peterson's original counsel, but
| ater was discharged. Peterson also maintains that the district
court erred in allow ng appellees to assert his continuing ability
to receive "free" nedical benefits. Finally, Peterson contends
that the jury's verdict was contrary to the great weight of the
evi dence, and that the district court erred in denying his notion
for a newtrial

Appel | ees cross appeal, asserting that the district court
erred in denying their notion for judgnent as a matter of [|aw
pursuant to Rule 50 of the Federal Rules of G vil Procedure.
Because we affirm the district court's judgnment, we need not
address appel | ees’ cross appeal.

| . FACTS AND PROCEEDI NGS BELOW

Briefly stated, the facts are as follows. Brian Peterson was
a pretrial detainee at the Palm Beach County Stockade (the
"facility"). Correctional Care, Inc., a wholly owned subsidi ary of
Enmer gency Medi cal Services Associates, Inc., was the provider of
nmedi cal care for inmates at the Pal mBeach County jail facilities.
J. Cdifford Findeiss was president of both corporations. The
remai ni ng appel |l ees, Joyce Jopek-Peters, Mary Ann lrwin, and Dr.
Law ence Anthony were a doctor and the nurses who provi ded nedi cal
services to inmates at the Pal m Beach County Stockade.

Wil e Peterson was a pretrial detainee, and had been at the

facility for about one nonth, he was assaulted by another inmate.



As a result of this incident, he sustained a brain stem injury
leaving him without the ability to walk, talk, or eat any food
t hrough his nouth. He retains the ability to conprehend his
surroundi ngs.

Pet erson brought a § 1983 cl ai m agai nst appel | ees and sever al
ot her defendants® alleging that their "deliberate indifference" in
providing necessary nedical care and treatnment constituted a
violation of his constitutional rights. See Rogers v. Evans, 792
F.2d 1052, 1058 (11th Cr.1986). The essence of Peterson's claim
was that, because of his nedical condition and the appellee's
failure to provide himw th appropriate nedical care, he appeared

"retarded. "?

Appearing retarded, Peterson clains that he was
subject to abuse from the general inmate popul ation. One such
i ncident involved the assault which caused his injuries.

Peterson asserts that it was common know edge anong the
corrections and nedi cal staff that anyone wth a physical or nental
di sability woul d be a target of abuse by other inmates. To protect
such inmates, it was the witten policy of Correctional Care, Inc.

that the nental health services coordi nator would be notified if an

'Peterson settled with these other defendants prior to
trial.

At the time of his arrest, Peterson was suffering from
Wl son's Disease. Wile nedication exists for this disease, he
had not been taking his nmedication regularly for a nunber of
years. As a result, he clains that he had slurred speech, facial
distortions, rigidity in his hands, and was slowin his
nmovenents. He clainms his physical disabilities were obvious to
anyone observing him Appellees admt noticing Peterson's speech
i npedi nent, but deny the apparent existence of any other
abnormalities. It is the alleged neglect of treatnment for this
di sease that Peterson all eges constitutes a violation of the
fifth, eighth, and fourteenth anmendnents to the United States
Constitution.



i nmat e was suspected of being nentally retarded or disabled. He
woul d then be evaluated and segregated if necessary. Pet er son
argues that if he had been properly treated, he woul d not have been
the victimof the assault which caused his injuries.

After a 12 day trial, the jury returned a verdict in favor of
the appellees. (Since the jury found that the appell ees were not
liable for Peterson's injuries, they did not return a verdict on
damages.) The trial court entered judgnent on the jury verdict on
May 5, 1994 and denied Peterson's notion for a new trial.

1. DI SCUSSI ON

Two of the three issues Peterson raises on appeal deal wth
alleged errors at trial that relate to damages. First, he argues
that the district court erred in allowing the testinony of Dr.
Craig Lichtblau, an expert once retained by him but |ater
di scharged. Second, Peterson argues that the district court erred
in allow ng appellees to assert his continuing ability to receive
"free" governnment nedical benefits.

In reviewing both rulings, we nust determ ne whether the
district court abused its discretion. US v. Hnes, 955 F.2d
1449, 1454 (11th G r.1992),; Sheib v. WIllainms-MWIIlians Co.,
Inc., 628 F.2d 509, 511 (5th G r.1980); Vanskike v. Union Pacific
R Co., 725 F.2d 1146, 1149 (8th Cir.1984). If we find that the

district court erred, we nust further determnm ne whether the error

was harmess. "Errors in evidentiary rulings are not grounds for
reversal unless substantial prejudice results.” King v. Gulf Gl
Co., 581 F.2d 1184, 1186 (5th Cr.1978); Fed. R G v.P. 61;

Fed. R Evid. 103. Statenents made in oral argunments nust be plainly



unwarranted and clearly injurious to constitute reversible error.
Vanski ke, 725 F.2d at 1149. Wiile we find that the district court
erred, these errors do not nmandate reversal

Peterson's former attorney retained Dr. Lichtblau, a
psychi atrist, and designated himas an expert w tness expected to
testify at trial pursuant to Federal Rule of Civil Procedure
26(b)(4)(A)(i). Shortly before his schedul ed deposition noticed by
defendants and not objected to by Peterson, Dr. Lichtblau
reexam ned Peterson, w thout Peterson's attorneys' instruction or
know edge. Dr. Lichtblau then testified at the deposition that, as
a result of his second examnation, his opinion concerning

3 Peterson's current

Peterson's future placenent had changed.
counsel subsequently w thdrew the designation of Dr. Lichtblau as
atrial expert and filed a notion in |limne seeking to preclude him
fromtestifying on behalf of the appellees. The district court
| ater overrul ed Peterson's objections, and permtted Dr. Lichtblau
to testify concerning his opinion as well as the fact that he had
been previously retained by an attorney representing Peterson.
Pet er son argues that two possi bl e reasons notivat ed appel | ees
calling Dr. Lichtblau. First, he argues that appellees sought to
"buttress" the testinony of one of their other expert w tnesses.
As such, Peterson argues that Dr. Lichtblau's testinony was

i nproper as nerely cunul ative. Appellees, of course, disagree

citing Dr. Lichtblau' s superior know edge of |local facilities and

®The central econom c danmge issue in this case was a
determ nation of the appropriate future nedical care for
Pet erson. Appell ees sought to show that the county home where he
was currently living was satisfactory. Peterson argued that a
private facility was required to adequately neet his needs.



hi s observations of Peterson's condition several nonths prior to
their other expert's exam nation. W do not find that the district
court abused its discretion in finding that Dr. Lichtblau's
testimony was not nerely duplicative and cunul ati ve of appell ees

ot her expert.

Second, Peterson argues that appel |l ees other possible reason
for calling Dr. Lichtblau was to informthe jury that Dr. Lichtblau
had been originally hired by Peterson's counsel, but had been
wi t hdrawn when counsel disagreed with his opinion. Peterson argues
that "[t]he coupling of his opinion testinmony with the testinony
that he had been hired by the Appellant, but was not utilized by
the Appellant, gave the jury the ... inference ... that something
was bei ng hi dden fromthemby Appellant's counsel." Reply Brief of
Appel I ant and Cross-Appel |l ee's Response Brief, p. 2-3. W agree.

Several courts have noted the prejudice that results from
informng a jury that an expert had been originally consulted by
t he opposing party. See, e.g., Healy v. Counts, 100 F.R D. 493
(D.Col0.1984). InGanger v. Wsner, 134 Ariz. 377, 656 P.2d 1238,
1242 (1982), the court asserted:

Jurors unfamliar with the role of counsel in adversary

proceedi ngs mght well assunme that plaintiff's counsel had
suppressed evi dence whi ch he had an obligation to offer. Such

a reaction could destroy counsel's credibility in the eyes of

the jury.
In Rubel v. Ei Lilly and Conpany, 160 F.R D. 458, 460
(S.D. N Y.1995), the court, quoting 8 Charles A. Wight, Arthur R
MIller & Richard L. Marcus, Federal Practice and Procedure: G vil

§ 2032, at 447 (1994), described this prejudicial fact as

"expl osive."



Courts have differed in their approach to such situations.
Some have permtted a party to call a witness originally consulted
by the opposing party, but prohibited the party from offering
evidence that the wi tness had been previously consulted by the
opposi ng party. See, e.g., Ganger, 656 P.2d 1238; Sun Charm
Ranch, Inc. v. Cty of Ol ando, 407 So.2d 938 (Fla. 5th DCA, 1981).
Thi s approach may i nhi bit adequate cross exam nation. See G anger,
656 P.2d at 1243, where the court noted, "[c]ross-exam nation is a
difficult art which is not nade easi er when counsel nust performit
on atightrope.”" Oher courts have refused to permt the expert to
testify at all absent a showing of need. See, e.g., Rubel, 160
F.R D. 458. Relying on these cases, Peterson argues that, at the
very least, the district court erredin permtting the appellees to
elicit from Dr. Lichtblau the fact that he had been previously
retai ned by an attorney representing Peterson.

Appel | ees distinguish the above cases, arguing that none of
these cases dealt with expert w tnesses expected to be called at
trial. Unli ke the experts in the cases above who were nerely
consulted in preparation for trial, Dr. Lichtblau was actually
designated as a Rule 26(b)(4)(A) (i) wtness expected to testify at
trial. Appellees cite Broward County v. Cento, 611 So.2d 1339
(Fla. 4th DCA, 1993), in support of their position that this
difference is material.

Wi | e appel |l ees are correct that the cases cited by Peterson
do not address this difference, we do not find this difference
controlling in all respects. Once a witness has been desi gnated as

expected to testify at trial, there may be situations when the



wi t ness shoul d be permitted to testify for the opposing party.* In
such situations, however, we believe that a party should not
generally be permtted to establish that the wtness had been
previously retained by the opposing party. Wiile there may be

situations where this fact should be disclosed to a jury, °

we
believe that the unfair prejudice resulting fromdisclosing this
fact usual ly outwei ghs any probative value. Here, we find that the
district court erredinpermttingthe appellees' counsel toelicit
the fact that Dr. Lichtblau had been previously retained by an
attorney representing Peterson.?®

Wil e recognizing this error, we do not find here that it
rises to the |l evel of substantial prejudice nmandating a reversal of

the district court's judgnment. See U.S. v. Killough, 848 F.2d
1523, 1527 (11th Cr.1988). At trial, Peterson's counsel tw ce

“This decision is conmitted to the sound discretion of the
district court. Wiile it may generally be possible to permt a
party to call a witness without disclosing the fact of his or her
pri or engagenent by the opposing party, there may be little
reason to require this effort if other expert w tnesses are
readily available. See Rubel, 160 F.R D. at 461.

®ne such situation may be if on cross exam nation, the
party who had originally retained the witness seeks to attack the
expert's qualifications. In such a situation, a court may well
deci de that the opposing party should be permtted to attenpt to
rehabilitate the wwtness by eliciting testinony fromthe w tness
that the party had thought highly enough of the witness to
consult himor her originally. See Ganger, 656 P.2d at 1242, &
n. 4 (recogni zing but not resolving this question).

®n direct examination, appellees' counsel questioned Dr.
Lichtblau as to how it canme about that he had eval uated Brian
Peterson. Dr. Lichtblau stated that he was hired by "an
attorney” who asked himto determ ne what the appropriate |evel
of care was for the patient. Appellees' counsel purposefully
elicited the fact that Dr. Lichtblau had been originally retained
by Peterson's counsel wth his next question: "By an attorney
representing M. Peterson?" Dr. Lichtblau responded, "That is
correct." R 12-208.



informed the jury that Dr. Lichtblau had not been hired by them
but rather by Peterson's fornmer counsel. This sonewhat neutralized
t he possi bl e prejudi ce caused by the disclosure of Dr. Lichtblau's
prior retention. Mreover, Dr. Lichtblau was essentially a damage
wi tness. Therefore, while we find error in the district court's
adm ssion of evidence concerning Dr. Lichtblau' s prior retention,
we hold that this error did not so prejudice Peterson's rights as
to mandate a reversal. U S. v. Killough, 848 F.2d at 1527.

The evidence at trial supports the jury's verdict that
appel l ees were not liable for Peterson's injuries. The alleged
| ack of care provided to Peterson's nedical condition while at the
facility does not appear to rise to the level of "deliberate
indi fference" necessary to constitute a violation of his
constitutional rights. See Murrell v. Bennett, 615 F.2d 306, 310
n. 4 (5th Gr.1980), stating that deliberate indifference exists
when "the questioned conduct is cruel and unusual because it
i nvol ves deliberate indifference, or sonething nore than a nedi cal
judgment call, an accident, or an inadvertent failure."

Pet erson argues that the appellees' failure to properly treat
and classify him constitutes deliberate indifference to his
constitutional right to receive adequate nedical treatnment while
bei ng i ncarcerat ed si nce, although Peterson infornmed appel | ees t hat
he had WIson's Disease and requested nedication, he was not
provided with it. The nmedication for Wlson's D sease, Cuprim ne,
is a toxic drug which can be very dangerous if not appropriately
given. Testinony at trial supports the appellees' position that a

delay in giving the nedication would not be dangerous, and that,



indeed, it would be prudent to check with a treating physician
before adm nistering such nedication. That is exactly what
occurr ed; after exam ning Peterson, Dr. Anthony instructed the
nursi ng personnel to obtain nedical authorization for the rel ease
of Peterson's treating neurologist's nedical records. The facility
did not receive the records prior to Peterson's injuries.

In addition, the evidence supports a determ nation that any
deficiency in supplying nedication was not the proxinmte cause of
Peterson's injuries. Peterson was assaulted by inmate Corey
Phoeni x. The assault does not appear to have been caused by
Peterson's nedical condition (appearing retarded because of his
slurred speech and drooling). Instead, the assault was caused by

a joke that got out of hand. ’

Even if the assault was partially
notivated by Peterson's nedical condition, evidence presented at
trial supports the appellees' contention that the adm ni stering of
the nedicine would not have immediately changed Peterson's
appear ance. Peterson's expert admtted that inprovenents in
neur ol ogi cal mani festati ons woul d not be observable for at | east

six nmonths follow ng adm nistration of the nedication. Even if

Pet erson had been immedi ately nedicated upon admttance to the

‘Pet erson and Phoeni x shared bunk beds in their dormitory.
Phoeni x testified that the two were friends, and that he liked to
play cards with Peterson. On June 14, 1987, Peterson, who sl ept
on the top bunk, was picking Iint off a blanket and tossing it on
Phoeni x' s card ganme below. In retaliation, when Peterson got up
to get a drink of water, Phoenix took Peterson's bl anket and
mattress off the bed and threw themout in the mddle of the
ai sle. Wien Peterson returned, he wal ked up to Phoenix and
Phoeni x pushed Peterson. Peterson then charged Phoeni x, and
Phoeni x struck him Peterson fell and hit his head on the
concrete floor. Phoenix testified that Peterson's abnormalities
had nothing to do with the altercation. He testified that it was
a joke that got carried too far.



facility, he would have still exhibited the synptons which he
clainms caused the assault a nonth |ater. The evidence, therefore,
establishes that any all eged | ack of nedical treatnent was not the
proxi mate cause of Peterson's injuries.

Pet er son al so argues that he shoul d have been segregated from
t he general inmate popul ati on because of the risk that his synptons
woul d [ ead to abuse. VWiile there is dispute over exactly what
synptons Peterson exhibited, the nobst obvious was his slowed,
slurred, and/ or halting speech. Peterson's own correctional health
care expert agreed that this alone is not cause to segregate an
inmate from the general population. Peterson contends, however
that other synptons existed (facial distortions, rigidity in his
hands, and a general slowness in his novenents) that cunulatively
were cause to segregate him Appellees deny any notice of these
ot her synpt ons. They note that no deputies or guards during
Peterson's thirty-four day stay at the facility reported seeing
these abnormalities or that he was the subject of taunting or
abuse. This evidence supports a determ nation that appellees’
failure to segregate Peterson does not rise to the level of
deliberate indifference to his constitutional rights.

Peterson further argues that the district court erred in
permtting appellees to assert his continuing ability to receive
gover nment provi ded nedi cal benefits at no cost to him?® Wile the

parties discuss Florida's <collateral source rule and its

®Because we find that these mi srepresentations were not
"clearly injurious,” we need not address whether Peterson
adequately preserved this issue for appeal. See Vanskike, 725
F.2d at 1149.



application to the admssion of this evidence, this is not a
collateral source issue. There is no dispute that the nedical care
available to Florida's indigents is adm ssible.?

The di spute ari ses because of appell ees' counsels' statenents
to the jury that Peterson's future nedical care would be "free" or
at "no cost”" to him At trial, Peterson did not seek damages for
past expenses (which had been provided by Mdicaid), but rather
only for future expenses. Because of his pretrial settlenment with
ot her defendants, he was no | onger eligible for Medicaid benefits*
and his nedi cal expenses would no | onger be provided by Mdicaid,
at no cost to him Despite this fact, appellees' counsel several
times stated to the jury that Peterson's nedical care was and woul d
be free to him"

Appel | ees’ counsels' attenpt to justify these statenments is

W& have previously addressed Florida's exception to the
collateral source rule in a 1983 action in Carswell v. Bay
County, 854 F.2d 454 (11th G r.1988). Under this exception,
"governnmental or charitable benefits available to all citizens,
regardl ess of wealth or status, should be admi ssible for the jury
to consider in determ ning the reasonabl e cost of necessary
future care.” Florida Physician's |Insurance Reciprocal v.

Stanl ey, 452 So.2d 514, 515 (Fla.1984).

“Prior to the trial, Peterson settled with several
def endants for $2.75 mllion. Medicaid benefits are only
avai l able to those neeting the asset test set forth in 20 CF.R
8 416.1205. As a result of the settlenent, Peterson's assets
greatly exceeded the eligibility limts.

Y1 n appel | ees' opening statement at trial, attorney Bruce
M Ransey stated that Peterson's care in the county hone "doesn't
cost himanything." R 8-40. While questioning a w tness,
appel l ees’ attorney Hayward D. Gay referred to Peterson's
"so-called free care” in the county hone. R 11-100.
Additionally, in closing argument, M. CGay described Peterson's
nmedi cal care stating, "He doesn't pay a nickel. He never has and
he never will." R 15-106. Referring to another facility where
Medi caid woul d be accepted, M. Gay stated that Peterson could
live there "at no cost to himor anybody else.” Id.



unpersuasive. Wile they admt that the settlenent would currently
deprive Peterson of Medicaid benefits, they argue that because his
projected future care costs greatly exceed the settl enent funds, he
will be entitled to these benefits again in the future. Even if
this could occur, it does not excuse counsels' blanket statenents
that Peterson will never be required to pay for his nedical care.

W recognize the problem presented to appellees' trial
strategy by virtue of the settlenment. Appellees were obviously not
permtted to inform the jury of the settlenent. Addi tionally,
their strong argunent—that certain danmages need not be awarded to
Pet erson because Medicaid benefits would provide for his nedical
care—as no |onger true. In such a situation, an appropriate
response woul d have been to seek an extension of time to prepare
anot her defense. It was not appropriate, however, to lie to the
jury.

Aware of the settlenent and the falsity of their words,
appel l ees’ counsel msinformed the jury that Peterson would not
have to pay for his continued nedi cal care. W strongly di sapprove
of this behavior. Reversal of the district court's judgnent,
however, is not warranted. This error relates solely to the issue
of damages. The jury did not reach the i ssue of damages because it
found that the appellees were not liable for Peterson's injuries.

Recogni zi ng this obstacle, Peterson argues:

The nessage was ... sent to the jury that Brian Peterson woul d

al ways be properly cared, for "free," and thus there was no

need to give an award agai nst the Appellee for this aspect of
damages. Appellee's strategy thereby transcends the damage

:?ZE?I??SIinpacts (or "spills over") on the determ nation of

Initial Brief of Appellant, p. 24. W recognize that in sone



situations, errors relating to damages may "spill over"” into a
jury's determnation of liability. See, e.g., Gty of Ceveland v.
Peter Kiewit Sons' Co., 624 F.2d 749, 759 (6th Cr.1980) (holding
that "since the jury was prejudiced with respect to its award of
damages, it cannot be said that its finding of liability was free
fromprejudice."). Here, however, we find no evidence of "spil
over." Approximately half of the fifteen mllion dollars in
damages sought by Peterson at trial were for pain and suffering,
rat her than future nedical expenses. As appellees suggest, it is
unlikely that the jury was so msled by evidence of the
availability of free future nedical care that it ignored Peterson's
equal claimfor pain and suffering. Rather, the jury likely found
no deliberate indifference on behalf of appellees that was the
proxi mat e cause of the damages suffered by Peterson.

Finally, we briefly address the district court's denial of
Peterson's notion for a newtrial. W reviewthe district court's
decision for abuse of discretion, see, Insurance Co. of North
America v. Valente, 933 F. 2d 921, 922 (11th Cr.1991), m ndful that
in order to:

assure that the judge does not sinply substitute his judgnent
for that of the jury, ... we have noted that newtrials should
not be granted on evidentiary grounds unless, at a m ni num
t he verdict is agai nst the great—ot nerely the greater—wei ght
of the evidence.
Hewtt v. B.F. Goodrich Co., 732 F.2d 1554, 1556 (11th G r.1984)
(citations omtted). Peterson's argunent that the verdict was
contrary to the great weight of the evidence fails to neet this

heavy burden. We find anple evidence in the record, during 12 days

of trial, to support the district court's denial of a notion for a



new trial. The district court did not abuse its discretions in
denyi ng Peterson's notion.
I 11. CONCLUSI ON
For the above reasons, we AFFIRM the judgnent of the United

States District Court for the Southern District of Florida.



