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Appeal from the United States District Court for the Southern
District of Florida. (No. 92-2620 CIV-SM, Stanley Mrcus, Judge.

Bef ore HATCHETT, Chief Judge, DUBINA, Circuit Judge, and COHILL",
Senior District Judge.

HATCHETT, Chief Judge:

The appel |l ant, Bobby Earl Lusk, appeals the district court's
ruling that he is not entitled to habeas corpus relief due to a
state procedural bar. W affirm

BACKGROUND

On January 26, 1977, a grand jury indicted Lusk on one count
of first degree nurder and two counts of robbery. During the
pretrial proceedings, three psychiatrists found Lusk conpetent to
stand trial, and one of the three psychiatrists recomended
psychol ogi cal testing to confirmhis determ nation. In My, 1977,
a jury convicted Lusk on all three counts and recommended a
sentence of death. The trial court overrode the jury
recomendati on and sentenced Lusk to life inprisonment wth

twenty-five year mninum mandatory termon the nurder and to two

"Honor abl e Maurice B. Cohill, Jr., Senior U S. District
Judge for the Western District of Pennsylvania, sitting by
desi gnati on



consecutive |life sentences on the robberies.

Lusk appealed his conviction challenging whether the tria
court erred in denying his repeated notions for mstrial on grounds
of prosecutorial msconduct.® On February 27, 1979, the Third
District Court of Appeal affirned the trial court. Lusk v. State,
367 So.2d 1088 (Fla.3d D.C. A 1979).

In 1978, while in prison, Lusk nurdered a fellowinmate. For
this murder a conviction resulted and a sentence of death. Lusk
appeal ed, and the Third District Court of Appeal affirmed. Lusk v.
State, 446 So.2d 1038 (Fla.), cert. denied, 469 U. S. 873, 105 S. Ct.
229, 83 L.Ed.2d 158 (1984). The trial court denied Lusk's notion
under Florida Rule of Crimnal Procedure 3.850, and the state
district court of appeal affirned. Lusk v. State, 498 So.2d 902
(Fla.), cert. denied, 481 U S. 1024, 107 S.Ct. 1912, 95 L. Ed. 2d 517
(1987). Lusk then filed a federal habeas corpus petition that the
district court granted vacating his death sentence. On appeal
this court reversed and reinstated Lusk's death sentence. See Lusk
v. Dugger, 890 F.2d 332, 334 (11th Cir.1989), reh'g denied, 894
F.2d 414 (11th Gr.), cert. denied, 497 U S. 1032, 110 S.C. 3297,
111 L. Ed. 2d 805 (1990).

In 1991, Lusk filed a Rule 3.850 notion attacking his 1977
convi ctions on several grounds: inconpetence; failure to hold a
conpet ency heari ng; prosecutorial m sconduct; and ineffective
assi stance of counsel for failure to object to the prosecutor’'s

comments. After a non-evidentiary telephonic hearing, the tria

'On June 10, 1977, Lusk filed a pro se petition for a wit
of habeas corpus in the trial court. That petition, however, was
wi t hdrawn on June 29, 1977.



court denied the notion, holding that Rule 3.850 required Lusk to
file his notion before 1987, and that Lusk's bel ated notion did not
fall within the exception to that rule's tine limtations period.
The trial court also reviewed the record and found that Lusk had
been properly adjudicated conpetent. Lusk appealed the trial
court's denial, and the state district court of appeal affirned.
Lusk then filed this habeas corpus petitionin the federal district
court, raising the sanme clains as in his state Rule 3.850 action
and requesting an evidentiary hearing. Followng the magistrate
judge' s report and recomrendati on, the district court denied Lusk's
petition for wit of habeas corpus on grounds of the state
procedural bar under Rule 3.850.
| SSUE

Whet her the district court erred in denying habeas corpus
relief on grounds of a state procedural bar w thout holding an
evidentiary hearing.

DI SCUSSI ON

On appeal, Lusk argues that the district court erred in
finding his clainms procedurally barred wthout conducting an
evidentiary hearing into the facts underlying the state procedural
bar. Lusk, the state maintains, could have through due diligence
di scovered the issues raised in his petition before those issues
becane time barred under Florida Rule of Crimnal Procedure 3.850.
Whet her a petitioner's actions or inaction creates a state |aw
procedural bar of particular clains is a m xed question of |aw and
fact. Therefore, we reviewthe district court's determ nation that

Lusk was procedurally barred fromraising his clains in federa



court de novo. Tower v. Phillips, 7 F.3d 206, 210 (11th G r.1993).
Additionally, we reviewthe district court's decision applying the
cause and prejudice rules to the procedural bar issues de novo.
Macklin v. Singletary, 24 F.3d 1307, 1312-1313 (11th G r.1994),
cert. denied, --- US ----, 115 S Q. 1122, 130 L.Ed.2d 1085
(1995).
The procedural bar of Rule 3.850 involves the followng tine
[imtations:
No ... notion shall be filed or considered pursuant to this
rule if filed nore than 2 years after the judgnent and
sentence becones final in a noncapital case or nore than 1
year after the judgnment and sentence becone final in a capital
case in which a death sentence has been inposed unless it
alleges that (1) the facts on which the claimis predicated
wer e unknown to the novant or the novant's attorney and coul d
not have been ascertai ned by the exercise of due diligence, or
(2) the fundamental constitutional right asserted was not
established within the period provided for herein and has been
held to apply retroactively.
Fla.R CrimPro. 3.850(b). Lusk unquestionably failed to neet the
two-year deadline, and consequently, he alleged that the first
exception, Rule 3.850(b)(1), applies. To neet that exception, Lusk
had to prove that the facts underlying his clains were unknown and
could not have been discovered through the exercise of due
di I i gence. See, e.g., Porter v. Singletary, 653 So.2d 374
(Fla.1995), cert. denied, --- US ----, 115 S C. 1816, 131
L. Ed. 2d 739 (1995).
Upon review of the facts and circunstances here, we hold that
Lusk has failed to neet the -exception expressed in Rule
3.850(b)(1). Because Lusk has had repeated |egal representation
since his 1977 conviction, through due diligence, Lusk or his

various | awyers shoul d have known about the conpetency issue. In



fact, Lusk's lawyer in the 1977 conviction knew of the conpetency
determ nation and stipulated at trial to the three psychiatric
reports that found Lusk conpetent. [In subsequent appeals of that
conviction, none of Lusk's | awers addressed the conpetency cl ai ns
before the effect of the procedural bar. W conclude that Lusk's
conpet ency chal | enge coul d have been rai sed before the i ssue becane
procedural ly barred under Rul e 3.850.

Lusk al so argues that even if the procedural bar stands, he
has denonstrated cause for and prejudice resulting from the
default, or at a mninum he has rai sed i ssues of fact that warrant
an evidentiary hearing into cause and prejudice. 1In the face of
three psychiatric reports finding Lusk conpetent to stand trial, we
concl ude, however, that the district court did not err in finding
no cause and prejudi ce, and consequently, in denying habeas corpus
relief to Lusk without an evidentiary hearing. Walker v. Davis,
840 F.2d 834, 839-840 (11th Cir.1988).% Accordingly, we affirmthe

district court's decision that a state procedural bar precludes

’See Fla. R Crim Pro. 3.210(b). Rule 3.210(b) provides that

[i]f, at any material stage of a crimnal proceeding,
the court of its own notion, or on notion of counsel

for the defendant or for the state, has reasonabl e
ground to believe that the defendant is not nmentally
conpetent to proceed, the court shall imrediately enter
its order setting a tinme for a hearing to determ ne the
defendant’'s nental condition, which shall be held no

| ater than 20 days after the date of the filing of the
notion, and shall order the defendant to be exam ned by
no nore than 3, nor fewer than 2, experts prior to the
date of the hearing. Attorneys for the state and the
def endant may be present at the exam nati on.

Here, the record reflects that Lusk received the maxi num
nunber of experts allowed under the rule, and all three
experts found hi m conpetent.



federal habeas corpus review of Lusk's clains.

AFFI RVED.



