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VARI ETY CHI LDREN S HOSPI TAL, INC., a Non-profit Organization
d/b/a Mam Children's Hospital, Plaintiff-Appellant,
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CENTURY MEDI CAL HEALTH PLAN, INC., a Donmestic Health Mi ntenance
Or gani zati on, Def endant - Appel | ee,

Wgberto R os, an Individual, Patrica R os, an Individual, as
Parents and Natural Guardi ans of the M nor Child, Juan Carl os Ri o0s,
Deceased, Def endants.

July 12, 1995.

Appeal from the United States District Court for the Southern
District of Florida. (No. 93-718-C1V, K M chael More, Judge.

Before COX, Circuit Judge, H LL and GARZA', Senior Crcuit Judges.

H LL, Senior Circuit Judge:

Variety Children's Hospital, Inc. ("Variety") brought a four
count conplaint against Century Medical Health Plan, Inc., a
Donestic Health Maintenance Organization ("Century") seeking
recovery of the cost of nedical services provided to a patient.
Count | alleges a violation of the Enployee Retirenent |ncone
Security Act, 29 U S.C. 88 1001-1461 ("ERISA"); Counts Il and |11

allege fraud, msrepresentation, and unfair claim settlenent

practices all in violation of Florida statutes regulating health
mai nt enance organi zati ons; and Count 1V alleges a claim of
prom ssory estoppel. Upon notion by Century, the district court

di sm ssed Count | w thout prejudice subject to Variety's exhaustion

of its admnistrative renedies. Counts I, 11l and IV were

"Honor abl e Reynaldo G Garza, Senior U S. Circuit Judge for
the Fifth Grcuit, sitting by designation.



di sm ssed with prejudice as preenpted by ERISA. For the follow ng
reasons, we agree.
| . BACKGROUND

Juan Carlos Rios, a mnor, suffered fromacute |ynphoblastic
| eukem a. Over a period of two and one half years, he was adm tted
to Variety Children's Hospital 20 tines, including his final
adm ssion on Decenber 3, 1992. Rios was a nenber/subscriber of a
heal t h mai nt enance organi zati on plan i ssued by Century. Each tine
he was admitted to Variety, Century certified himfor treatnent.
Wth the exception of his |ast adm ssion, Century paid Variety in
full for the child' s treatnent.

On his final adm ssion, Century certified Juan Carlos for
treatnment. Thereafter, doctors at Variety decided to treat Juan
Carl os by bone marrow transplant and initiated high dosages of
precursor chenot herapy. Century determ ned that this treatnent was
"experinmental” and not covered by the policy. Century inforned
Variety of this determ nation and de-certified Juan Carlos for this
treatment. Nevertheless, Variety continued the treatnment. Despite
t he aggressive treatnent, Juan Carlos died. After Century denied
coverage, Variety obtained an assignnent of the clains of M. and
Ms. R os and sued Century in a four count conplaint.

[1. ANALYSI S
A. Count |
Count | is a straight-forward claim under ERISA for the
benefits under the plan. Variety, however, neither pleaded nor

recited facts showing that it had exhausted its adm nistrative



renmedi es under the plan.?!

We have repeatedly held that plaintiffs nmust exhaust their
adm ni strative renedies under a covered benefits plan prior to
bringing an ERISA claimin federal court. Byrd v. MacPapers, Inc.,
961 F.2d 157, 160-61 (11th G r.1992); Springer v. \Wal-Mrt
Associ ates' Goup Health Plan, 908 F.2d 897, 899 (11th G r. 1990);
Mason v. Continental Goup, Inc., 763 F.2d 1219, 1227 (1l1th
Cr.1985), cert. denied, 474 U S. 1087, 106 S.C. 863, 88 L.Ed.2d
902 (1986).% The district court's dismssal of Count | without
prejudice subject to Variety's exhaustion of its admnistrative
remedi es was not error.

B. Counts Il and I

Counts Il and I'l1l allege fraud, m srepresentati on and unfair
claim settlenment practices in violation of Florida state |aws
regul ati ng health mai ntenance organi zations. Century maintains
that these clains are preenpted by the ERISA claimin Count 1.

The preenption provision of ERISA provides that it "shall
supersede any and all state laws insofar as they may now or
hereafter relate to any enploynent plan" covered by ERI SA 29
US C 8§ 1144(a) (1988). A state law "relates to" a covered

The procedure for grievances and arbitration of grievances
is set out on page 33 of the health plan which is attached to
Variety's Anended Conpl ai nt as Exhibit A

\e agree with the district court that Variety's attenpt to
circunvent this requirenent by alleging in its Corrected Anended
Conplaint that it had conplied with "all conditions precedent” or
in the alternative that "such conditions have been wai ved or
excused" does not address the exhaustion requirenent.

Furthernore, Variety also failed to plead that exhaustion is
wai ved because it would be futile. See Curry v. Contract
Fabricators, Inc. Profit Sharing Plan, 891 F.2d 842, 846 (11lth
Cir.1990).



enpl oyee benefit plan "if it has a connection with or reference to
such a plan.” District of Colunbia v. Geater Washi ngton Bd. of
Trade, --- US ----, ----, 113 S.C. 580, 583, 121 L.Ed.2d 513
(1992).

Al'l of the clains alleged in Counts Il and Il center on the

i ssue of coverage under the plan. |If the treatnent given the child

is determned to be "experinental ,"” the plan specifically excludes
cover age. If the treatnment was not experinental, the plan wll
cover it. The issue of coverage under the policy remains to be

resolved in this case.

We agree with the Fifth Crcuit's analysis in Hermann Hosp.
v. MEBA Medical and Benefits Plan, 959 F.2d 569, 578 (5th
Cir.1992), t hat where state law clains of fraud and
m srepresentation are based upon the failure of a covered plan to
pay benefits, the state | aw cl ai ns have a nexus with the ERI SA pl an
and its benefits system Therefore, Counts Il and Il were
correctly dismissed as preenpted.?
C. Count 1V

Variety's prom ssory estoppel claimis based upon the initial
certification of the child for treatnent and the subsequent
de-certification once the high-dosage chenotherapy protocol was
begun. Variety alleges that it relied upon Century's initia

prom se to pay for the child' s treatnment and suffered detrinment

W reject the argunent that these clains are saved from
preenption because ERI SA does not preenpt state insurance
statutes. See 29 U.S.C. 8§ 1144(b)(2)(A). We have held that this
exception to preenption does not apply to the statutes regulating
heal t h mai nt enance organi zati ons which are not considered to be
i nsurance conpani es under Florida law O Reilly v. Ceul eers, 912
F.2d 1383, 1389 (11th G r. 1990).



from Century's subsequent failure to pay.

The problemw th this claim however, is that Variety cannot
have reasonably relied on theinitial certification because Century
subsequently de-certified the child for the all egedly experi nental
treatment. Variety proceeded with the treatnent not in reliance
upon a promse to pay, but in the face of actual know edge that
there was no prom se to pay.

Variety could have relied on the prom se to pay enbodied in
theinitial certificationonly if Century sonehow either explicitly
or inplicitly promsed to wai ve the "experinental " exclusion, or if
Century never withdrewits initial certification. As to the issue
of waiver, there was no allegation that Century had in any way
explicitly promsed that it would waive that exclusion for this
patient. Furthernore, the patient in this case was admtted to
Variety 20 times. In his |last adm ssion, Variety determ ned that
he was a candi date for autol ogous bone marrow transpl antati on and
started himon the regi men of precursor chenotherapy. During his
previous 19 adm ssions, he had never been selected as such a
candi date, nor provided the specific treatnment which Century seeks
to exclude. Therefore, the previous course of dealings between
these parties carried no inplicit prom se of waiver.

Finally, it is uncontested that Century notified Variety in a
timely and responsible manner that it had determned that the
protocol was experinental and the treatnment was de-certified for

paynent.* It certainly cannot be the case that every initial

“Century notified Variety subsequent to the initiation of
the treatnment, but prior to its conclusion.



certification for treatnent obligates the plan to pay for any
treatnment that may subsequently be proposed or provided. That is
t he whol e reason for the "experinmental" exclusion. Every initial
certification is subject to this exclusion. Variety chose to
continue the treatment with full know edge that it mght not be
cover ed.

Variety cannot have reasonably relied on the initial
certification then. 1In fact, however, this is the prom se upon
which Variety seeks to rely. Variety's conplaint alleges that it
was entitled to rely on the initial certification because the
treatment was "both nedically necessary and in accordance with the
accepted standards of nedical practice for the treatnent and care
of rel apsed, acute | ynphobl astic | eukem a,” i.e., not experinental.
This claim therefore, is not really that Variety relied upon
Century's prom se, but that the treatnent was not experinental, and
the plan covered the treatnment. As such, it is related to the
benefits under the plan and preenpted by ERI SA.°

For the foregoi ng reasons, the judgnment of the district court

AFFI RVED.,

®This is not the case where an insurer represents to the

health care provider that a specific treatnent is fully covered
under the policy and only after |engthy and expensive treatnent
inforns the provider that the policy contains a significant
[imtation on that coverage. |In such a case, the claimfor

prom ssory estoppel would be unrelated to the benefits under the
pl an and woul d survive the defense of preenption. See Lordmann
Enterprises, Inc. v. Equicor, Inc., 32 F.3d 1529 (11th G r.1994).



