United States Court of Appeals,
El eventh Gircuit.
No. 94-4485.
UNI TED STATES of Anerica, Plaintiff-Appellee,
V.
Frant z MAURI CE, Def endant - Appel | ant .
Dec. 5, 1995.

Appeal from the United States District Court for the Southern
District of Florida. (No. 93-376-CR-SH), Shel by H ghsm th, Judge.

Before COX, Circuit Judge, HILL and REYNALDO G GARZA °, Senior
Circuit Judges.

PER CURI AM

Frantz Maurice appeals the district court's upward departure
from the sentence prescribed by the United States Sentencing
GQuidelines. W affirm

| . FACTS AND PROCEDURAL HI STORY

From February 1992 through about June 1993, Maurice
represented hinself as an attorney licensed to practice law in
three states, including Florida. Maurice advertised his services,
listing these bar nenberships and other credentials, in several
foreign newspapers. Fromhis "law office” in Mam, Florida, he
char ged nunerous undocunent ed al i ens bet ween $500 t o $1500 per case
for representation before the Immgration and Naturalization
Service (INS). On his clients' requests for political asylum and
for work privileges filed with the INS, he certified that he was

licensed to practice lawin the state of Florida. In fact, Murice

"Honor abl e Reynaldo G Garza, Senior U S. Circuit Judge for
the Fifth Grcuit, sitting by designation.



is neither a | aw school graduate nor a nenber of the bar of any
state. The INS discovered Maurice's activities, and he was
indicted on thirty-three counts of mail fraud, in violation of 18
US C 8§ 1341 (1994), and eighteen counts of making false
statenents regarding a matter within the jurisdiction of a federal
agency, inviolation of 18 U.S.C. 8§ 1001 (1994). He pled guilty to
all but two counts of mail fraud and one count of nmeking false
st at ement s.

The district court used the sentenci ng guidelines to cal cul ate
Maurice's sentence. Under U S. S.G 8§ 2Fl1.1, the court found the
total adjusted offense level to be 13. See United States
Sentencing Comm ssion, Guidelines Mnual (Nov. 1994). The
Presentence Investigation Report (PSI) counted one prior adult
crimnal conviction for attenpted possession of stolen property to
yield two crimnal history points, placing the appellant in
crimnal history category Il. See U S.S.G 88 4Al.1(b); 5A The
PSI also listed nine prior adult crimnal convictions, but did not
count them in calculating appellant's crimnal history score
because the convictions were nore than ten years old. See U.S. S G
8§ 4A1.2(e)(2). Finally, the PSI |isted several factors, including
the older convictions, as bases that mght warrant an upward
departure fromthe sentence set by the guidelines.

The district court departed fromthe gui del i nes sentence under

U.S.S.G § 4Al.3"' because the appellant's crimnal history score

'US.S.G § 4A1.3 provides in part:

If reliable information indicates that the crim nal
hi story category does not adequately reflect the
seriousness of the defendant's past crimnal conduct or



did not adequately reflect the seriousness of his past crimna
record or the likelihood of his recidivism Noting that the nine
ol der convictions would yield an additional 17 crimnal history
points if counted, the court elevated Maurice's crimnal history
points to 19. Using the sentencing table found at 8 5A of the
Gui del i nes, the court began at of fense | evel 13, noved hori zontal ly
across fromcrimnal history category Il to category VI, and then
noved vertically down two offense levels (to offense |evel 15) to
arrive at a sentence range of 41-51 nonths. The court sentenced
appellant to a 51-nonth term of inprisonnent and a period of
supervi sed rel ease. Maurice appeals, contesting the validity of
t he upward departure.
1. STANDARD OF REVI EW

The Sentencing Reform Act, 18 U S.C. 8§ 3551 et seq., 28
US C 88 0991-998 (1994), which established the Sentencing
Comm ssion and vested it with the authority to pronulgate the
gui delines, provides for limted appellate review of guideline

sentences. 18 U.S.C. § 3742(f). ? W review departures fromthe

the likelihood that the defendant will conmt other
crinmes, the court may consider inposing a sentence
departing fromthe otherw se applicabl e guideline
range.

A departure under this provision is warranted when the
crimnal history category significantly
under-represents the seriousness of the defendant's
crimnal history or the likelihood that the defendant
will commt further crines.

°’See, WIlliams v. United States, 503 U.S. 193, 198-99, 112
S.C. 1112, 1118-19, 117 L.Ed.2d 341 (1992). In WIlians, the
Suprene Court addressed the scope of appellate review of
departures fromthe sentencing guidelines. Qur three-step
anal ysis for sentencing departures is consistent with WIIlians.
See United States v. Brown, 9 F.3d 907, 912 (11th G r.1993),



sentencing guidelines in three analytical steps. First, the | egal
guestion of the district court's interpretation of the guidelines
is reviewed de novo. United States v. Waver, 920 F.2d 1570, 1573
(11th Gr.1991). Second, the factual basis for a departure is
reviewed for sufficiency under a clear error standard. | d.
Finally, the direction and scope of a departure are reviewed for
reasonabl eness. 1d. However, if a party fails to nmake a specific
objection at the sentencing hearing after being given an
opportunity to do so by the district court, we will only hear a
challenge to the upward departure under a plain error standard.
United States v. Jones, 899 F.2d 1097, 1102-03 (11th G r.1990);
cert. denied, 498 U. S. 906, 111 S.C. 275, 112 L.Ed.2d 230 (1990),
overrul ed on other grounds, United States v. Morrill, 984 F.2d 1136
(11th Cir.1993).
[11. CONTENTI ONS OF THE PARTI ES

Maurice contends that the district court erred in upwardly
departing under U.S.S.G § 4Al.3 fromthe sentence ot herw se set by
the Quidelines.® On appeal he asserts three grounds for this
objection. First, he argues that departures under U S.S.G § 4Al1.3
are calculated by going vertically down the sentencing table by
i ncreasi ng offense | evel s, rather than by goi ng horizontal ly across
the table by increasing crimnal history categories. Second,

Maurice argues that the district court erred by failing to consider

cert. denied, --- US. ----, 115 S. C. 152, 130 L.Ed.2d 91
(1994).

®Had the district court not added an additional 17 crim nal
hi story points to the appellant's score under 8§ 4Al.3, an offense
| evel of 13 and crimnal history category of Il would yield a
sentence range of 15 to 21 nonths. See U.S.S.G § 5A



the nature as well as the nunber of his prior offenses when
departing above crimnal history category VI. Third, Maurice
contends that the departure is unreasonabl e because the district
court failed to consider the appropriateness of intervening
crimnal history categories and of fense | evel s when cal cul ati ng the
upward departure. The Governnent contends that Maurice failed to

preserve an objection to the upward departure at the sentencing

heari ng.
| V. DI SCUSSI ON
If Maurice failed to conply with Jones, we will review the
upward departure under a plain error standard. See 899 F.2d at
1102- 03. Therefore, we nust first decide whether appellant

preserved the grounds of objection to the upward departure that he
now asserts.
A. Preservation of the Qbjection

The general rule that an appellate court wll not hear
argunents advanced for the first tine on appeal applies to
sentenci ng proceedings. United States v. Prichett, 898 F.2d 130,
131 (11th G r.1990). In an effort to ensure that objections to
sentencing are made and the grounds for those objections clearly
stated at the sentencing hearing, in Jones we instructed district
courts to elicit objections and clearly articulated grounds for
t hose objections following the inposition of a sentence. 899 F. 2d
at 1102. If the district court conplies with our instruction in
Jones and "a party is silent or fails to state the grounds for
obj ections,"” the objections are waived. [|d. (enphasis added). An

obj ection that has been waived wll only be entertained on appeal



under the plain error doctrine to avoid mani fest injustice. United
States v. Neely, 979 F.2d 1522, 1523 (11th G r.1992).

The district court conplied wth Jones by asking for
objections after inposition of the sentence. The appel | ant
responded: "[We would reserve an objection as to the departure.”
(R 2 at 102.) This statenment, taken alone, is not sufficient to
preserve the issue for appeal because Jones requires a clear
expl anation of the basis for the objection.

Appel l ant contends that the argunent in support of his
objection was stated prior to the inposition of sentence. Jones
gave several reasons for requiring counsel to state the grounds for
objections to sentencing: "Clear articulation will aid the
district court in correcting any error, tell the appellate court
preci sely which objections have been preserved and whi ch have been
wai ved, and enabl e t he appell ate court to apply the proper standard
of reviewto those preserved.” Jones, 899 F.2d at 1102-03. These
rational es are served so long as the objection to be preserved and
the grounds for the objection are clear to the sentencing court at
t he conclusion of the hearing. Jones does not necessarily require
a party to repeat objections made during the course of sentencing
proceedings following the inposition of sentence.* Sinilarly, a
party is not required to reargue a general objection nade after
sentencing if the argunment in support of that objection has

previously been presented to the sentencing court and the reasons

‘We noted in Jones that an appeal coul d have been avoided in
that case if "the court, after pronouncing sentence, had asked
counsel whether there were any objections ... other than those
previously stated for the record.” 899 F.2d at 1102 (enphasis
added) .



for the objection remain clear after the sentence is pronounced.
Therefore, if an argunent for appellant's objection was nmade pri or
to inposition of the sentence, we will hear the objection on those
grounds.

Appel lant clainms that the grounds for his objection were
stated after the court's decision to depart under 8 4Al. 3:

M. Korchin [counsel for the appellant]: Your Honor, at
the appropriate time may | be heard on sonet hing?

The Court: Yes, sir, you nmay.

M. Korchin: Judge, | am not absolutely certain about
the formula used in departing due to the inadequacy of the
crimnal history. | know that under a previous guideline
manual the procedure was, as outlined here, to nove
hori zontally across the crimnal history category, but, | may
be incorrect, but | believe the new procedure under this

gui deline manual is to nove vertically down.
(R 2 at 98.) On this appeal appellant makes three argunents in
support of his objection; only one of these argunents can be
deci phered from the above passage. W hold that appellant
preserved an objection to the upward departure only as to whet her
the departure should be cal culated by noving across or down the
sentencing table. Appellant did not ask the district court to
consi der the nature of his prior convictions, nor did he challenge
t he reasonabl eness of the departure by requesting that the court
consi der intervening crimnal history categories or offense | evel s.
The purposes of the rule in Jones are to give the district court an
opportunity to correct errors and to produce a record that wll
gui de appel |l ate review. Jones, 899 F.2d at 1102. Neither of these
purposes is served with respect to a particular argunent if it is
not nmade first to the district court. Appel | ant wai ved these

argunents by not presenting themat the sentencing hearing and we



will only consider themunder a plain error standard.
B. Calculation of the Upward Departure
Det erm ni ng whether an upward departure under U S S. G 8§

4A1.3 i s cal cul ated by goi ng hori zontally across or vertically down
the sentencing table requires an interpretati on of the Guidelines.
It is therefore a |egal question subject to de novo review. See
United States v. Dukovich, 11 F.3d 140, 141 (11th G r.1994), cert.
denied, --- US ----, 114 S . C. 2112, 128 L.Ed.2d 671 (1994).

Section 4A1.3 of the Sentencing Guidelines authorizes a
departure "when the <crimnal history category significantly
underrepresents t he seri ousness of the defendant's crimnal history
or the likelihood that the defendant will conmt further crines."
US S G 8 4A1.3, p.s. Athough 8 4Al1.3 expressly contenpl ates
departures beyond crimnal history category VI (the highest
category on the sentencing table), there was once little guidance
on howto cal cul ate a departure above category VI. See U S. S. G 8§
4A1.3 (Nov. 1991). In 1992, § 4A1.3 was anended to explain that
departures beyond category VI are cal culated by noving vertically

down from category VI by increasing offense |evels.”®

°U. S.S. G App. C (anend. 460) (effective Novenber 1, 1992).
Section 4Al1.3 now provi des:

The Conm ssion contenplates that there may, on
occasion, be a case of an egregious, serious crimnal
record in which even the guideline range for Crim nal
H story Category VI is not adequate to reflect the
seriousness of the defendant's crimnal history. In
such a case, a departure above the guideline range for
a defendant with Crimnal H story Category VI may be
war r ant ed.

Where the court determnes that the extent and nature
of the defendant's crimnal history, taken together,
are sufficient to warrant an upward departure from



At appellant's sentencing hearing, the probation officer
suggested that a departure under 8§ 4Al1.3 could be cal cul ated by
adding 17 additional crimnal history points to the appellant's
score, placing him into what she called a "crimnal history
category of VIII". (R 2 at 98.) The probation officer further
explained to the court that the departure was calculated by
begi nning at offense level 13, crimnal history category Il, then
novi ng hori zontal | y across four colums to category VI, then noving
vertically dowmn two offense levels to level 15. (R 2 at 98-99.);
see U S.S.G 8 5A. This process resulted in a sentence range of
41-51 nonths. The court adopted the suggested departure. | d.
Appel lant argues that the district court erred by noving
hori zontally across the sentencing table rather than vertically
down and by creating a crimnal history category that does not
exi st.

The record is clear that the district court used the nethod
suggested in the policy statenent in calculating the departure.
The cal cul ati on expl ai ned by the probation officer and adopted by
the court follows the procedure described in 8 4A1.3. Appellant's
argunment that the court used a flawed procedure to calcul ate the
guideline range is without nerit.

Because the appellant waived his remaining argunments by

failing to raise themin the district court, we review them only

Crimnal History Category VI, the court should
structure the departure by noving incrementally down
the sentencing table to the next higher offense |evel
in Ctimnal H story Category VI until it finds a

gui del i ne range appropriate to the case.

US S G 8§ 4A1.3, p.s.



for plain error. Appel |l ant argues that the court failed to
consider the nature as well as the nunber of his prior offenses.
When departing above crimnal history category VI pursuant to 8
4A1.3, the policy statenment indicates that "the court should
consider that the nature of the prior offenses rather than sinply
their nunmber is often nore indicative of the seriousness of the
defendant’'s crimnal record.” At the sentencing hearing, the judge
stated that the appel |l ant "has been, throughout nost of his life at
| east, bound upon a course of deceit and fraud." (R 2 at 99.)
This statenent reflects that the court did consider the nature of
appellant's prior offenses. There is no error here, plain or
ot herw se. °

Appel l ant al so argues that the departure was unreasonabl e
because the district court failed to consider intervening crimnal
hi story categories and of fense | evel s. Wen departing upward under
8 4A1. 3, the sentencing court generally is required to conpare the
def endant to other defendants in the next highest crimnal history

category until an appropriate category is reached.’ However, where

®The sentencing judge made ot her statements indicating that
he considered the nature as well as the nunber of appellant's
ol der convictions. Before sentencing, the court stated that
"[t]his was an instance of sonmeone who cal cul atingly over a
course of a long period of time passed hinself off as sonething
he was not for lucre, noney." (R 2 at 95.) Because it is clear
in this case that the court did consider the nature of
appel lant's prior offenses, we need not decide whether the quoted
| anguage from 8§ 4A1.3 requires the court to consider the nature
of prior offenses on the record or nerely suggests a factor for
the court to consider.

‘United States v. Wlliams, 989 F.2d 1137, 1142 (11th
r.1993); United States v. Huang, 977 F.2d 540, 543-44 (11th
r.1992); United States v. Johnson, 934 F.2d 1237, 1239 (11th
r.1991). This requirenent is based on the follow ng portion of
4 :



a sentencing court selects a higher crimnal history category under
8 4Al. 3 by adding point totals for renote convictions, we have held
that an explanation of this calculation serves as an adequate
expl anation for the inappropriateness of the intervening crim nal
history categories. See United States v. Brown, 51 F.3d 233, 234
(11th G r.1995). Because the departure in this case was cal cul at ed
in the sane manner as the departure in Brown, 51 F.3d 233, and that
calculation was explained at the hearing, the district court
adequat el y expl ai ned the departure fromcategory Il to category VI.
Appel l ant al so argues that the district court failed to consider
the next offense |evel when departing above crimnal history
category VI. Before the 1992 anendnent to 8 4A1.3, the district
court was not required to conduct such a step-by-step inquiry when
departing above crimnal history category VI. United States v.
Si mmons, 924 F. 2d 187, 191 (11th G r.1991). Arguably, under United
States v. Brown, 9 F.3d 907, 913 (1ith G r.1993), the rule in

Si mmons i s unchanged by the 1992 anendnent. However, it is unclear

In considering a departure under this provision, the
Conmi ssion intends that the court use, as a reference,
t he guideline range for a defendant with a hi gher or

| ower crimnal history category, as applicable. For
exanple, if the court concludes that the defendant's
crimnal history category of Il significantly
under-represents the seriousness of the defendant's
crimnal history, and that the seriousness of the
defendant's crimnal history nost closely resenbles

t hat of nost defendants with Crimnal H story Category
IV, the court should | ook to the guideline range
specified for a defendant with Crimnal History
Category IV to guide its departure.

US S G § 4A1.3, p.s.



whet her Brown applied § 4A1.3 as anended in 1992.°® W do not
deci de t he question because we find the departure above category VI
reasonabl e, which forecl oses any possibility of plain error.
V. CONCLUSI ON
Because the only objection that Mwurice preserved is
nmeritless, and because appellant cannot show plain error on the
part of the district court, we affirm appellant’'s sentence.

AFFI RVED.,

®Brown quot es an amended version of § 4A1.3, but the opinion
does not give the date on which Brown was sentenced. 9 F.3d at
909. When sentencing a defendant under the CGuidelines, a
district court generally is required to use the Guidelines in
effect at the time of the sentencing hearing. 18 U S.C. §
3553(a)(4) (1994); United States v. Marin, 916 F.2d 1536, 1538
(11th G r.1990).



