United States Court of Appeals,
El eventh Gircuit.
No. 94-4467.
LI MELI GHT PRODUCTI ONS, INC., Plaintiff-Appellee,
V.

LI MELI TE STUDICS, INC., Linelite Equi prental Rental, Inc.
Def endant s- Appel | ees,

Linelite Entertainnent, Inc., et al., Defendants,

@ul f I nsurance Conpany, Select Insurance Conpany, Garni shees-
Appel | ant .

Aug. 8, 1995.

Appeal from the United States District Court for the Southern
District of Florida. (No. 89-965-CIV-DLG), Donald L. Graham Judge.

Before TJOFLAT, Chief Judge, ANDERSON, Circuit Judge, and FAY
Senior Circuit Judge.

FAY, Senior Circuit Judge:

This appeal arises fromwits of garnishment issued agai nst
@l f Insurance Conpany ("Qulf") and Select Insurance Conpany
("Select"). Plaintiff Limelight Productions, Inc. ("Linelight

Productions”), sued for permanent injunctive relief and damages

against Linmelite Studios, Inc. ("Linelite Studios"), Linelite
Equi prental Rental, 1Inc. ("Linelite Rentals"), and Linelite
Entertainnment, Inc. ("Linelite Entertainnment"), for trademark

infringenment in violation of the Lanham Act. The district judge
permanently enjoined the Defendants fromusing the Linelite nane
and a jury awarded damages. To collect the danages, the Plaintiff
sought to garnish the Defendants's policies with Gulf and Sel ect.
The district court entered sunmary judgnment agai nst each garni shee

i nsurance conpany.



Appel l ants Gulf and Sel ect allege the district court erred in
determning the verdict award based on Defendants's ill-gotten
profits was covered under the policies, and in precluding the
i nsurance conpanies from raising issues decided at trial. e
di sagree and AFFIRM the district court judgnent.

| . FACTUAL BACKGROUND & PROCEDURAL HI STORY

Linelite Studios and Linelite Rentals were related entities
operating fromthe same offices. Linelite Studios rented filmand
vi deot ape st ages. Linelite Rentals rented film and videotape
production equi prent. Nei t her Defendant produced filns or
vi deot apes.

Linelite Studi os was forned and began using the Linelite nane
in 1982. In October 1986, "Hi -Lite Mtion Picture & Television
Rental s" anended its Articles of Incorporation, changed its nane to
Linelite Equipnent Rentals, Inc., and began using the nane
Linelite. Neither Defendant conducted business imedi ately upon
bei ng fornmed al t hough t hey conducted business onalimted basis in
one small roomin late 1987 or early 1988. They actually began
doing business as Linmelite in March 1988 after they advertised
nationally and held a grand opening. Linelite Rentals | ater nerged
into Linelite Studios.

In May 1989 Linelight Productions began this action alleging
federal service mark infringenment, false designation of origin and
description of goods under the Lanham Act, common |aw unfair
conpetition, trademark dilution under Fla.Stat. 8§ 495.151, and
common |aw trademark infringenent. The jury found Defendants

| iabl e on each theory and awar ded conpensat ory and punitive damages



against Linelite Rentals and Linelite Studios.

The Plaintiff noved to garni sh defendants' insurance policies
with Gulf and Sel ect to recover the nonpunitive damages. @ulf and
Sel ect opposed t he garni shnment, arguing the policies did not cover
t he wongs conpl ai ned of and did not include Linelite Studios as a
nanmed insured. The Plaintiff noved for summary judgnent alleging
@ul f and Sel ect were responsi ble to pay t he danages awar ded agai nst
Def endants at trial. @Qulf and Select each counter-noved for
sunmary judgnment. Linelite Rentals and Linelite Studi os supported
the Plaintiff's bid for summary judgnent, opposed that of the
i nsurance conpani es, and noved for summary judgnent that @Qulf and
Sel ect nust pay the danmages. The district judge granted sunmary
judgnment for Plaintiff Linelight Productions and Defendants
Linelite Studios and Linmelite Rentals. He denied the insurance
conpanies's notions for summary judgnent. @l f and Select
appeal ed.

Garni shees Gul f and Sel ect raise the foll ow ng i ssues: First,
whet her the insurance policies cover ill-gotten profits as damages
even though strictly speaking they are not |osses, and second,
whet her the district court denied Gulf and Sel ect due process by
precluding them from relitigating the issues decided in the
i nfringenent case.

After careful review of the record, we find no error.

1. STANDARD OF REVI EW

We revi ew sunmary judgnent deci sions de novo and may resol ve

qguestions not addressed by the district court. Cark v. Coats &

Clark, Inc., 929 F.2d 604, 609 (11th G r.1991).



[11. ANALYSI S
A. Damages

W find no nerit to the argunent that ill-gotten profits are
not danmages covered by the i nsurance policies. Congress recognized
that in this kind of lawsuit a plaintiff's resulting |lost profits
often will be difficult or inpossible to establish. As an
alternative, Congress allows a presunption that any profits the
def endant gai ned because of its viol ati on woul d have accrued to the
plaintiff but for that violation. 15 U S C § 1117(a)(1).
Congress authorizes plaintiffs to recover these ill-gotten profits
as the presuned equivalent of plaintiff's own |lost profits.

Moreover, Courts in this Crcuit have interpreted Lanham s
damages provision to enbody both actual damages under 15 U. S.C
1117(a)(2) and presuned danmages (or ill-gotten profits) under 15
US C 1117(a)(l). See, e.g., Ramada Inns, Inc. v. Gadsden Mot el
Co., 804 F.2d 1562 (11th Cr.1986). That is, while Lanham
specifies the plaintiff may recover its actual damages in addition
to the defendant's ill-gotten profits, this Circuit recognizes
ill-gotten profits as nerely another form of damages that the
statute permts to be presuned because of the proof unavailability
in these actions.

Wien Qulf and Select issued these policies they knew of the
Lanham Act, were on notice plaintiffs could recover ill-gotten
profits, and nust be held to have intended to cover these damages
because they did not exclude them Applying Florida law to
construe the policy, we interpret "danages" broadly in favor of the

i nsureds because Gulf and Select wote the policies, selected that



term and chose not to define or restrict it. |Ideal Miut. Ins. Co.
v. CD.l. Constr., Inc., 640 F.2d 654, 657 (5th Cir. Unit B 1981)
(applying Florida |law to construe an anbiguous termliberally in
favor of the insured);' see also Blue Cross & Blue Shield of Fla.,
Inc. v. Cassady, 496 So.2d 875, 877 (Fla. 4th Dist.C . App. 1986)
(collecting cases). W refuse to allow Gulf and Select to deny
coverage for the very injury they took paynment to insure against.
Such amounts clearly are covered by the policies issued.
B. Issue Preclusion

@Qulf and Select argue the district court reversibly erred
when it precluded them from relitigating issues decided in the
trial against Linelite Studios and Linelite Rentals. W disagree.
First, we note Gulf and Sel ect have failed to edify this Court as
to which facts they wish to relitigate. This failure makes it
i npossible to discern whether the error, if any, was harmn ess.
Second, @ulf and Sel ect cannot nove for summary judgnent argui ng no
genui ne i ssues of material fact exist while sinultaneously arguing
they will be denied due process if they are not permtted to
relitigate factual issues. W reject the insurance conpanies's
argunent that this stance accords with Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986), and
agree with the nmagistrate and district court that it is a feeble
attenpt to create a fact question where none exists. Finding no

merit to the argunent, we affirmthe district court.

I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cr.1981) (en banc), this Court adopted as binding precedent al
cases decided by the former Fifth Grcuit, including both Units A
and B, before October 1, 1981.



| V. CONCLUSI ON
W hold that the district court correctly concluded that
defendant's ill-gotten profits were damages covered by the
policies, and correctly precluded the insurance conpanies from
relitigating issues decided at trial. W AFFIRM
AFFI RVED.



