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IN THE UNI TED STATES COURT OF APPEALS

FOR THE ELEVENTH CI RCUI T

No. 94-434|

D. C. Docket No. 9I-708-CR-JAG

UNI TED STATES OF AMERI CA,
Plaintiff-Appell ee,

ver sus

ARTHUR MASSEY,
Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Florida

(July 12, 1996)

Bef ore HATCHETT and BARKETT, G rcuit Judges, and GODBOLD, Seni or
Circuit Judge.

HATCHETT, Circuit Judge:

In this "Operation Court Broom' case, we affirmthe

appel lant's convictions and sentences.



In the late 1980s, federal and state |aw enforcenent
agencies set-up a sting operation called "Qperation Court Broont
to investigate allegations of corruption in the Grcuit Court of
Dade County, Florida. "QOperation Court Broont resulted in a 106-
count superseding indictnment against three judges and six | awyers
for RI CO conspiracy and rel ated charges.

FACTS

On several occasions in or around | 987, Arthur Massey, a
| awyer licensed in Florida, sought Mam bail bondsman and
private investigator Al bert Tiseo' s assistance in obtaining court
appoi ntments as a speci al assistant public defender (SAPD).* In
return for Tiseo's efforts, Massey prom sed to have Tiseo
appoi nted as an investigator on the cases he received. 1In late
1988, Massey told Tiseo that a couple of thousand dollars could
"open sone doors” with Crcuit Judge Alfonso C. Sepe. Two weeks
after Massey's conversation with Tiseo, Tiseo net Sepe, gave him
approxi mately $2,500 in cash, and requested that Sepe begin
appoi nti ng Massey as SAPD. Sepe accepted the noney and began
appoi nting Massey as SAPD.?> Approximately a nonth |ater, Sepe
hosted a Christmas |uncheon for his enpl oyees and coworkers at
Art Brun's Executive Club (the Cub). Sepe charged the cost of

the luncheon to Massey's account at the Club. Sepe also began

! Gircuit court judges appoint |awers as SAPDs when the
Public Defender's O fice cannot represent indigent defendants
because of a conflict of interest. The appointing judge al so
determ nes reasonable attorney's fees for SAPDs.

> Tiseo al so received sone appoi ntnents from Sepe on
Massey's court-appoi nted cases.



charging his luncheon bills at Buccione's Restaurant (Buccione)
to Massey. At that tinme, Sepe had lunch at Buccione's four to
five times a week. At the conclusion of Sepe's neals, Buccione's
enpl oyees woul d hold the guest checks for Massey, occasionally
witing Sepe's nane at the top of the guest check. Thereafter,
Massey periodically would pay Sepe's billings with a personal
check or credit card.

In January 1989, Tiseo approached Circuit Judge Roy T.
Cel ber to request SAPD appoi ntnents for Massey. Gelber told
Tiseo that he did not feel obligated to appoint Massey as SAPD
because Massey did not give himnoney during his judicial
canpai gn. One week after this conversation, Sepe asked Gel ber to
appoi nt Massey as SAPD on sonme of his cases, assuring Cel ber that
he woul d settle Gelber's dispute with Massey. GCel ber agreed and
appoi nted Massey as SAPD to two cases. Shortly thereafter,
Massey appeared at Gel ber's chanbers and gave himan envel ope
containing $l,000 in cash. After Massey's visit, Celber told
Sepe that he was reluctant to appoint Massey to any ot her cases
because no one had advised himof the conditions of their
arrangenent. Sepe again assured Gel ber that he woul d handl e
Cel ber's concerns. Gel ber appointed Massey to two nore cases,
but never received paynent for those appointnents. Later that
year, Sepe hosted another Christmas |uncheon at the C ub and
charged the cost of the luncheon to Massey. Massey paid neither

the bill for this luncheon nor for the Christmas |uncheon given a



year earlier at the Cub. Mssey, however, continued to pay
Sepe' s personal luncheon bills at Bucci one.

I n Decenber of 1990, Raynond Takiff, a private |awer
cooperating with | aw enforcenent, approached Gel ber about
"fixing" two narcotics cases assigned to Sepe. Cel ber asked Sepe
to fix the two cases and Sepe agreed. Cel ber requested that
Massey receive the bribe noney on their behalf. Sepe stated that
Massey "woul d be fine" for the job. Two weeks later, in a
conversation between Cel ber and Sepe, Sepe stated that he did not
want to deal with Massey and that he was going to talk to David
Goodhart, a | awyer, about handling the bribe noney. Sepe stopped
appoi nti ng Massey as SAPD

Prior to Sepe's conflict with Massey, from Novenber | 988
t hrough January 1991 Massey pai d approxi mately $l,700 of Sepe's
| uncheon bills at Buccione. During this sanme period of tine,
Massey received court appointnents from Sepe resulting in
approxi mately $9I,400 in fees.

PROCEDURAL HI STORY

On May 27, 1992, a grand jury in the Southern District of
Florida returned a | 06-count superseding indictnment against
Massey and seven codefendants.® Count | charged themwith

conspiring to violate the Racketeer Influence and Corrupt

® The grand jury also indicted Judge Harvey N. Shenberg,
Judge Al fonso C. Sepe, Judge Phillip S. Davis, David Goodhart,
Wl liam Castro, Arthur Luongo, Harry Boehnme, and Nancy Lechtner.
Judge Roy T. Gel ber, an unindicted coconspirator, pleaded guilty
to RICO conspiracy and testified for the governnment against
Massey and the codef endants.



Organi zation Act (RICO, in violation of 18 U S. C. § 1962(d);
Count 2 charged Massey and four codefendants with violation of
RI CO provisions 18 U S.C. 88 1962(c) and 1963(a); Counts 5, 85,
and 86 charged Massey with bribery in violation of 18 US.C 8§
666(a) (2); and Counts 61 through 80 charged Massey with mai
fraud in violation of I8 U S . C 88 |134l, 1346, and 2. The

i ndi ctmrent al so sought the forfeiture of $35,000 in Massey's
possessi on.

The district court schedul ed Massey and the codefendants’
trial for August 3l, 1992. On July |6, 1992, Massey filed a
notion for relief fromprejudicial msjoinder and continuance.
In support of this notion, Massey filed an affidavit waiving his
right to a speedy trial and his right to challenge the |ocation
of the trial. On May 13, 1993, the district court severed
Massey's trial fromthe trial of the remai ning codefendants and
schedul ed Massey's trial for Septenmber 7, 1993, in Fort
Lauderdale, Florida. Prior to trial, Massey filed a notion to
conduct the trial in Mam and a notion for continuance
requesting thirty days to review exhibits filed in his
codef endants' cases. The court denied the notions, but granted
Massey a seven-day continuance.

On Septenber 13, 1993, Massey's trial commenced. Massey
noved for a judgnent of acquittal at the close of the
governnent's case and at the close of his case. The court denied
both notions. On Septenber 30, 1993, the jury convicted Massey

of RICO, RICO conspiracy, one count of bribery, and twenty counts



of mail fraud. After finding Massey guilty of these charges, the
jury heard the evidence on the governnent's forfeiture claimand
returned a verdict in the amount of $35,000. Massey filed post-
trial notions for judgnent of acquittal and for new trial based
on an allegation of newy discovered evidence. The district
court denied Massey's notions. The district court sentenced
Massey to concurrent terns of thirty nonths inprisonnment and two
years supervised rel ease.
CONTENTI ONS

Massey contends that insufficient evidence supports his
convictions and that the district court abused its discretion in
all owi ng the governnment to use summary charts, admtting records
of restaurant guest checks, and providing the redacted indictnment
to the jury. Massey further contends that the district court
committed plain error when it provided the jury with a tape
recording of the jury instructions. Finally, Mssey contends
that the district court erred in denying his notion for new trial
wi t hout an evidentiary hearing based on a claimthat the
gover nment suppressed evidence favorable to his defense.* The
governnent contends that all of Massey's clains |ack nerit and do
not require reversal of his conviction.

| SSUES

* Massey raises two other contentions on appeal: (l) the
governnment engaged in m sconduct during closing argunents that
violated his Sixth Amendnent rights; and (2) the district court's
denial of his motion to conduct the trial in Mam and his notion
to continue the trial for thirty days constitutes reversible
error. W find that these clainms |ack nerit and do not warrant
di scussi on.



We discuss the follow ng issues: (I) whether sufficient
evi dence supports Massey's convictions; (2) whether the
governnment's use of summary charts substantially prejudiced
Massey's case; (3) whether the district court abused its
discretion in admtting restaurant guest checks at trial; (4)
whet her the district court properly provided a redacted
indictnment to the jury; and (5) whether the district court
properly denied Massey's claimthat the governnent suppressed
favorabl e evidence wi thout an evidentiary hearing.

DI SCUSSI ON
A Sufficiency of the Evidence
Whet her sufficient evidence supports a conviction is a

guestion of |aw we review de novo. United States v. M eres-

Borges, 919 F.2d 652, 656 (lIth Cr. 1990), cert. denied, 499

U S 980 (1991). In reviewing the sufficiency of the evidence
presented at trial, we exam ne the evidence in the |ight nost
favorable to the government and resolve all reasonabl e inferences
and credibility evaluations in favor of the jury's verdict.

United States v. Glbert, 47 F.3d IIl16, 1118 (Ilth Gr. 1995);

United States v. Camargo-Vergara, 57 F.3d 993, 997 (Ilth G

[995). If a reasonable person could find that the evidence
establishes guilt beyond a reasonable doubt, the jury's verdict
must be upheld. United States v. Jones, 933 F.2d |54l, 1546
(I''th Cr. 1991).

Massey chal | enges the sufficiency of the evidence supporting

his convictions on several grounds. First, Massey contends that



insufficient evidence supports his bribery conviction because the
governnment failed to present direct evidence that he agreed to
purchase neals for Sepe in exchange for court appoi ntnents.
Second, Massey contends that insufficient evidence supports the
predi cate acts supporting his R CO convictions, and therefore
argues that his RICO conviction fails. Third, Massey contends
that the alleged infirmties of the predicate acts supporting the
substantive RI CO conviction also necessitate the finding that
i nsufficient evidence supports his Rl CO conspiracy conviction.®
In reviewing the sufficiency of the evidence supporting
Massey's bribery conviction, we first note that Massey bases his
chal l enge on the incorrect assunption that the governnment nust
produce direct evidence of a verbal or witten agreenent in order
for this court to sustain the bribery conviction. "'[D]irect
evi dence of an agreenment [, however,] is unnecessary: proof of
such an agreenent may rest upon inferences drawn fromrel evant

and conpetent circunstantial evidence.'" United States v.

Carter, 721 F.2d 1514, 1532 (11th Gr. 1984) (quoting United
States v. Elliot, 571 F.2d 880, 903 (5th Gr.), cert. denied, 439

U S. 953 (1978)). To hold otherwi se "would all ow [defendants] to
escape liability . . . with winks and nods, even when the

evi dence as a whole proves that there has been a neeting of the

® In support of his sufficiency of the evidence argunent,
Massey notes that a jury acquitted Sepe on counts on which this
jury convicted. Because the acquittals of a defendant's all eged
coconspirators in a trial before a different jury does not
precl ude a defendant's conviction for having conspired with them
we find that Sepe's acquittal is irrelevant. See United States
v. lrvan, 787 F.2d 1506, 1512-13 (Ilth Gr. 1986).
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m nds to exchange official action for noney." United States v.

Carpenter, 961 F.2d 824, 827 (9th Gr.), cert. denied, 506 U.S.
919 (1992).

The jury convicted Massey of one count of bribery in
violation of 18 U S.C. 8§ 666(a)(2) finding that Massey purchased
Sepe's lunches at Buccione in exchange for court appointnments.

Section 666(a)(2) provides:

Whoever . . . corruptly gives, offers, or agrees to
gi ve anything of value to any person, wth intent to

i nfluence or reward an agent of . . . a state, . . . in
connection with any business, transaction, or series of
transactions of such . . . governnent involving
anyt hi ng of value of $5,000 or nore . . . shall be

fined under this title, inprisoned not nore than ten
years, or both.

I8 US C 8§ 666(a)(2). At trial, Tiseo testified that Massey
told himthat a couple of thousand dollars could "open sone
doors" with Sepe. Tiseo also testified that after Massey's
statement he gave noney to Sepe and asked Sepe to appoi nt Massey
as an SAPD. Tiseo further testified that Sepe kept the noney and
subsequent |y began appoi nting Massey as SAPD. The owner of

Bucci one, Pietro Venezia, testified that Massey began payi ng
Sepe's restaurant bills in Novenber |989 during the sane period
of time that Massey received appoi ntnents. Venezi a further
testified that Sepe knew that Massey was paying these bills.
Venezia al so testified that Massey ceased paying Sepe's bills in
January 1991 during the sane period Sepe di scontinued appointing
Massey to cases. Based on this evidence, we conclude that

sufficient evidence supports the jury's finding that Massey



agreed to pay Sepe's lunch bills at Buccione in exchange for
court appointnments in violation of 18 U S.C. § 666(a)(2).

Next, we address whether sufficient evidence supports
Massey's RI CO conviction. Count 2, the substantive RI CO count,
charged Massey with participating in the conduct of the affairs
of an enterprise through a pattern of racketeering activity in
violation of 18 U.S.C. 88 1962(c) and 1963(a).°® The jury
convi cted Massey on Count 2 of the indictnent finding that Massey
corruptly utilized the Crcuit Court of Dade County for profit.
In convicting Massey, the jury specifically found that Massey
commtted two predicate acts of bribery in violation of section
838.016(1) of Florida Statutes: racketeering act 2 involving the
paynent of Sepe's bills at Buccione and racketeering act 5
i nvol ving the assignment of Sepe's Christmas lunch bills to
Massey's account at the Club. WMssey, on appeal, argues that
insufficient evidence supports the jury's finding that he

commtted racketeering act 5 because the governnent presented no

® In order to establish violation of 18 U S.C. 8§ 1962(c)
and 1963(a),

t he governnent nust prove: (1) the existence of an
enterprise; (2) that the enterprise affected interstate
commerce; (3) that the defendants were enpl oyed by or
associated wth the enterprise; (4) that the defendants
participated, either directly or indirectly, in the
conduct of the affairs of the enterprise; and (5) that
t he defendants participated through a pattern of
racketeering activity.

United States v. Starrett, 55 F.3d 1525, 1541 (11th G r. 1995)
(footnote omtted).

10



evi dence that (1) Massey paid for Sepe's Christmas |uncheon or
(2) that the O ub sought paynent from Massey for these bills.’

To sustain Massey's substantive RI CO conviction, the
evi dence presented at trial nust show that Massey participated in
the corruption of the Grcuit Court of Dade County--a legitimte
enterprise--through a pattern of racketeering activity. A
"'pattern of racketeering activity' requires at |least two acts of
racketeering activity.” 18 U.S.C. 8§ 1961(5). Section 838.016(I)
only required the jury, in finding that Massey conmmtted act 5,
to conclude that Massey agreed to pay for Sepe's Christmas
parties in exchange for court appointnents, not that Massey
actually paid these bills. Section 838.0l6(l) provides:

It is unlawful for any person corruptly to give, offer

or promise to any public servant, . . . any pecuniary

or other benefit not authorized by law, for the past,

present, or future performance, nonperformance, or

vi ol ation of any act or om ssion which the person

believes to have been, or the public servant represents

as having been, either within the official discretion

of the public servant, in violation of a public duty,

or in performance of a public duty.
Fla. Stat. Ann. 8 838.016(1) (West 1994). At trial, the
government presented evidence that Massey's friend of twenty
years owned the Club, that Massey frequently dined at the O ub
that Sepe only dined at the Cub on the two occasi ons he hosted
the Christmas |uncheon, and that on both occasi ons Sepe charged

the luncheon to Massey's account at the Club. W concl ude that

" Massey al so contends that the $35,000 forfeiture judgment
entered agai nst himnust be set aside arguing that insufficient
evi dence supports his RICO conviction. W reject this contention
because we find that sufficient evidence supports Massey's RI CO
convi cti on.

11



this evidence sufficiently supports the jury's finding that
Massey agreed to pay for Sepe's Christmas |uncheons at the C ub
i n exchange for court appoi ntnents.

Simlarly, we reject Massey's argunent that insufficient
evi dence supports his R CO conspiracy conviction (Count |)
because the alleged infirmties of predicate act 5 do not warrant
the reversal of Massey's RICO conspiracy conviction.® It is well
settled in this circuit that the governnent can prove an
agreenent to participate in a RICO conspiracy in either of two
ways: (1) showi ng an agreenent on the overall objective; or (2)
showi ng that a defendant agreed personally to commt two
predi cate acts thereby agreeing to participate in a "single

objective." United States v. Church, 955 F.2d 688, 694 (11lth

Cr.), cert. denied, 506 U S. 88l (1992); Starrett, 55 F. 3d at

| 544. Even assum ng that insufficient evidence supports Massey's
substantive RI CO conviction, the evidence in this case supports
the finding that Massey agreed to the overall objective of the
enterprise--i.e., to corruptly utilize the circuit court system
for profit. "The governnent can prove an agreenent on an overal
objective 'by circunstantial evidence show ng that each defendant
nmust necessarily have known that the others were al so conspiring

to participate in the same enterprise through a pattern of

® The governnent contends that Count 1, the RICO conspiracy
count, did not incorporate the racketeering acts detailed in
Count 2, the substantive RICO count. It therefore argues that
sufficient evidence supports Massey's RI CO conspiracy conviction
even assum ng that his substantive RI CO conviction fails. W
agree for the reasons stated above.

12



racketeering.'" Starrett, 55 F.3d at 1544 (quoting United States

v. Gonzalez, 921 F.2d 1530, 1540 (11th Cr.), cert. denied, 502

U S 860 (1991)). W find that the evidence in this case al so
supports the finding that Massey knew that others were al so
conspiring to corruptly use the circuit court systemfor profit.
Accordingly, we hold that sufficient evidence supports Massey's
conviction for RICO RICO conspiracy, bribery, and mail fraud.
B. Evidentiary Matters at Trial
In exam ning the district court's evidentiary rulings, we

revi ew for abuse of discretion. United States v. Norton, 867

F.2d 1354, 1362 (I1th Cir.), cert. denied, 491 U'S. 907 (l1989).

Where a defendant fails to object at trial to a ruling conplai ned
of on appeal, the district court's ruling only warrants reversal
upon a showing of plain error. Fed. R Cim P. 52(b). An error
constitutes "[p]lain error, when exam ned in the context of the
entire case, [it] is so obvious that failure to notice it would
seriously affect the fairness, integrity and public reputation of

judicial proceedings.” United States v. Walther, 867 F.2d | 334,

| 343-44 (I1th Cr.), cert. denied, 493 U S. 848 (I|989).

1. Use of Sunmary Chart
Wt hout objection from defense counsel, the governnent used
summary charts as denonstrative evidence during the trial. On
appeal , Massey contends that the government's use of a sumary
chart purporting to show the relationship between Massey's
paynment of Sepe's |uncheon bills and Sepe's appoi ntnents of

Massey as SAPD substantially prejudiced his case because the

13



chart alleged that he paid $/ 0,000 rather than the $l,700 the
governnent proved at trial.® W find that Massey has failed to
show actual prejudice.

Rul e 1006 of the Federal Rules of Evidence provides that
"[t] he contents of volum nous witings, recordings, or

phot ogr aphs whi ch cannot conveniently be exam ned in court may be

presented in the formof a chart, summary, or calculation.” Fed.
R Evid. 1006. 1In this case, the illustrative charts conpl ai ned
of nmerely sunmarize the evidence presented at trial. The

government introduced numerous guest checks and receipts as well
as testinonial evidence that Massey made approxi mately $I 0, 000
worth of paynents for Sepe's neals. Massey's counsel conducted

voir dire on each of the charts prior to the court's ruling on

its adm ssibility. Defense counsel also conducted a thorough
cross-exam nation of the witnesses concerning the disputed
matters. |In fact, Massey submtted his own summary charts during
his defense. Mreover, the district court instructed the jury to
di sregard any charts or summaries which "do not correctly reflect

facts or figures shown by the evidence in the case.”™ In light of

° For sentencing purposes, the government nust establish the
anount of Massey's paynents by a preponderance of the evidence.
United States v. Taffe, 36 F.3d 1047, 1050 (IIth Cr. 1994). The
district court at Massey's sentencing hearing determ ned that the
governnent only proved that Massey paid $l,700 of the $I 0,000 the
governnment alleged. This finding, however, does not transform
the district court's decision to allow the use of the
governnent's illustrative charts to an abuse of discretion
because rule 1006 does not require the fact finder to accept the
information present on the sunmary charts as true. See Fed. R
Evid. 1006.

14



t hese circunstances, we find that the district court did not
abuse its discretion in admtting the sumary charts.
2. Adm ssion of Restaurant Receipts

Next, Massey contends that the district court abused its
di scretion in admtting Bucci one Restaurant guest checks. The
governnment presented evidence at trial that when Sepe had | unch
at Buccione the enployees held the guest check for Massey,
occasionally witing Sepe's nane at the top of the guest checks
before setting the guest checks aside. At trial, defense
counsel objected to the adm ssion of Buccione's guest checks
contai ning Sepe's nane arguing that the records did not
constitute records kept in the regular course of business. The
district court overrul ed defense counsel's objections finding
that the persons who wwote Sepe's nanme on the chal | enged
docunents did so in the regular course of business.

"The business-records exception . . . provides that a
record, '"if kept in the course of a regularly conducted business
activity," and if "it was the practice of the business activity
to make the . . . record,’ is adm ssible unless circunstances

"indicate |l ack of trustworthiness.'" United States v. Mtallo,

908 F.2d 795, 799 (Ilth Gr. 1990) (quoting Fed. R Evid.
803(6)), cert. denied, 503 U.S. 940 (1992). Prior to admitting

the restaurant guest checks and receipts into evidence, the
district court permtted defense counsel to voir dire the wtness
as to each docunent. Venezia, the owner of Buccione, identified

his handwiting as well as the handwiting of his enpl oyees on

15



the restaurant guest checks. Three Buccione enpl oyees al so
testified as to their handwiting on the guest checks and
know edge of the facts contained in the docunent. This testinony
supports the district court's finding that Bucci one enpl oyees
wote Sepe's nane on the restaurant guest checks in the regular
course of business. W, therefore, hold that the district court
did not abuse its discretion in admtting the guest checks as
adm ssi bl e hearsay under Federal Rule of Evidence 803(6).

C. Subm ssions to the jury

| . Redacted Indictnent

In this case, the district court provided a redacted
indictnment to the jury containing only the counts the grand jury
charged agai nst Massey. The RICO conspiracy count of the
i ndi ctment, however, included racketeering acts of both Massey
and the codefendants. Massey contends that the district court
erred in submtting this redacted indictnment, arguing that the
i nclusi on of codefendants' acts of case-fixing unfairly
prejudiced his case. W review the district court's subm ssion

of the indictment for abuse of discretion. See United States v.

Pol ow chak, 783 F.2d 410, 413 (4th Cr. 1986) (finding no error
where district court submtted indictnent to a jury and gave
cautionary instruction).

Qur review of the record persuades us that the inclusion of
codef endants' racketeering acts in the indictnent nerely aided
the jury in "explaining the context, notive and set-up" of the

RI CO conspiracy. United States v. WIlliford, 764 F.2d 1493, |499

16



(I'l'th Gr. 1985). Count | of the indictnment charged Massey and
t he codefendants with conspiring to corruptly utilize the circuit
court for profit. Each of the racketeering acts in the
indictment clearly identified which defendants comnmtted the
al l eged acts. The district court, prior to providing the
indictnment, instructed the jury that the indictnment did not
constitute evidence. Massey, noreover, has not shown that the
jury used the codefendants' racketeering acts for an
i nper m ssi bl e purpose. Even assum ng prejudice, sufficient
evi dence existed to support Massey's conviction independent of
any inperm ssible inferences the jury m ght have obtai ned from
t he codefendants' racketeering acts. Because the district court
provided the indictnent to aid the jury in following the court's
instructions, and properly instructed the jury that the
i ndictment did not constitute evidence, we conclude that the
district court did not abuse its discretion in providing the
redacted i ndictnent.
2. Tape Recording of Jury Instructions
The "[s]ubm ssion of witten instructions is within the

sound discretion of the [district] court.” United States v.

Hol man, 680 F.2d 1340, 1354 (11th GCr. 1982).
Massey contends that the district court erred in providing

the jury with only a tape recording of the jury instructions.®

' The jury requested twelve copies of witten jury
instructions on the first day of deliberations. The district
court, after noting that the court reporter had not transcribed
the jury charge, asked the parties if they objected to sending
the tape-recorded instructions to the jury. Neither the

17



Massey failed to tinmely object to the formof the jury
instructions; therefore, we review for plain error.
Specifically, Massey argues that the district court's actions
require reversal because the tape recording permtted the jury to
i nproperly focus on jury instructions relating to the RI CO and
mai | fraud counts without considering all the instructions. W
reject Massey's argunent for three reasons. First, the tape
recording contained the entire jury charge. Second, the district
court instructed the jury to follow the instructions "as a whol e"
and not to disregard any of the instructions. Third, no evidence
exi sts to suggest that the tape recording inpaired the jury's
ability to follow the district court's instructions. Thus, we
concl ude that Massey has failed to show that the tape recording
was so cunbersone that the taped instructions seriously affected
the fairness of his trial and the integrity of the jury's
verdict. Accordingly, we find no reversible error.

D. Brady Evidentiary Hearing

Finally, Massey contends that the district court erred in

denying wi thout an evidentiary hearing his notion for new trial

government nor Massey objected to the subm ssion of the tape.

The court subsequently sent the jury the tape along with the
message that no witten instructions were available at that tine.
At the end of the day, Massey's counsel requested that the court
al so provide the jury with witten instructions the follow ng
norning. The court agreed. The jury, however, reached a verdict
t hat evening before the court reporter transcribed the
instructions. The next norning, the court infornmed the parties
that the jury had reached a verdict. At that tinme, Mssey did
not object to the jury rendering a verdict w thout the benefit of
witten instructions.

18



based on an allegation that the governnent failed to disclose

excul patory evidence in violation of Brady v. Maryland, 373 U. S.

83 (1963). W review the district court's denial of an

evidentiary hearing for abuse of discretion. United States v.

Slocum 708 F.2d 587, 600 (lIlth Cir. 1983).

To establish a Brady violation, a defendant nust show t hat
"(1) the prosecution suppressed evidence, (2) the evidence
suppressed was favorable to the defense or excul patory, and (3)
t he evi dence suppressed was material." Starrett, 55 F.3d at
| 555. "'[F]avorable evidence is material and constitutional
error results fromits suppression by the governnent, if there is
a reasonabl e probability that, had the evidence been disclosed to
t he defense, the result of the proceedi ng woul d have been
different.'" Starrett, 55 F.3d at 1555 (quoting Kyles v.
Witley, II5 S C. 555 1565 (1995)). Massey alleges that the
governnment failed to disclose the follow ng testinony before the
grand jury that (l) Becky Ranpbs testified that Tiseo told her
t hat Massey was not involved in the circuit court corruption; and
(2) Frank Di Rocco testified that Tiseo told himthat he was a
"bag man" and that Di Rocco saw Tiseo talking privately with Sepe
and Celber. W find that Massey's allegations |ack nerit;
therefore, they do not warrant a Brady evidentiary hearing. In
fact, none of the affidavits Massey filed in support of his

notion for an evidentiary hearing contai ned excul patory

19



evidence.™ Simlarly, Massey's allegations that the government
suppressed favorabl e i npeachnent evidence also | acks merit;
therefore, we find it unnecessary to address these argunents.
Accordingly, we hold that the district court did not abuse its
di scretion in denying Massey's Brady claimw thout an evidentiary
heari ng.
CONCLUSI ON

For the foregoing reasons we affirmthe appellant's

convi ctions and sentences.

AFFI RVED

! Contrary to Massey's assertions, Ranpbs did not testify
that Tiseo told her that Massey had no involvenent in the circuit
court corruption. Rather, in her affidavit supporting Massey's
notion for newtrial, she states: "I had no know edge t hat
Arthur Massey had anything to do with the corruption of the
El eventh Judicial Crcuit.”
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