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HATCHETT, Circuit Judge:

In this "Operation Court Broom appeal, we affirmthe
appel  ants' convictions and sentences.

FACTS
In the late 1980s, federal and state |aw enforcenent

officials conducted "QOperation Court Broom" an investigation



into alleged corrupt activities occurring anong judges and

| awyers in the Dade County Florida Circuit Court. One of the
targets of the investigation, Roy T. Cel ber, took the office of
circuit court judge for the Eleventh Judicial Circuit in Dade
County in January 1989. Prior to becomng a circuit court judge
in 1989, Gelber served as an elected county court judge for Dade
County since 1987 and previously had practiced as a crim nal

def ense attorney.

In Metropolitan Dade County, circuit court judges have the
authority to appoint special assistant public defenders (SAPDs)
and approve their conpensation terns for which Metropolitan Dade
County issues paynent upon receipt of a court approved bill.
Shortly after assum ng the position of circuit court judge,

Cel ber had di scussions with another circuit court judge, Alfonso
C. Sepe, regardi ng maki ng SAPD appoi ntnents for kickbacks. Sepe
arranged to have Cel ber appoint Arthur Massey, a | awer, as an
SAPD in return for kickbacks. Gel ber appointed Massey to sone
cases and received ki ckbacks for those appointnents. Likew se,
Judge Harvey N. Shenberg arranged for Gel ber to appoi nt Manny
Casabiell e and M guel DeG andy, |lawers, as SAPDs in return for
ki ckback paynents.

I n August of 1989, state and federal |aw enforcenent
officials procured the services of Raynond Takiff, a |awer, to
act in an undercover capacity as a corrupt |lawer in the
Operation Court Broominvestigation. From August 1989 to June

[ 991, Takiff engaged in a nunber of corrupt activities with



Gel ber and other judges in the Eleventh Judicial Crcuit. Mst
of Gelber's conversations with Takiff regarding illegal conduct
were tape-recorded. Takiff enlisted Cel ber and other judges in
activities ranging from payi ng ki ckbacks and fi xing cases to

rel easing the nane of a confidential informant believing that the
i nformant would be killed. Sepe, Shenberg, and Judge Philip S.
Davis participated in many of the schenes.

During the relevant period, Celber recruited his secretary
to assist himin the kickback schene. Gel ber asked the secretary
if she knew any | awers who would be willing to accept
appoi ntments as SAPDs in return for paying himkickbacks. Upon
her agreenent, Gel ber used the secretary as a conduit to | awers
agreeing to join the kickback schene. The secretary approached
Arthur Luongo, Harry Boehnme, and Nancy Lechtner, all |awers,
asking themto join in the kickback scheme. Al of the |awers
agreed to accept SAPD appointnents in exchange for paying
ki ckbacks.

Cel ber approached WIlliam Castro, a |awer, in the fall of
| 989 about the possibility of Castro investing in Celber's
corporation. Castro did not want to invest in the corporation,
but he agreed to assist Gelber financially through paying
ki ckbacks for receiving SAPD appoi ntnments. Gel ber and Castro
agreed that Castro would pay Gel ber twenty percent of his
anticipated fees within a few days of receiving appoi ntnents.

Cel ber began appointing Castro to cases, and Castro paid

ki ckbacks for those appointnents. Gelber received an average



ki ckback paynent of $1,000 from Castro. A few nonths after
Castro began payi ng ki ckbacks to Gel ber, Castro convinced Cel ber
to bring Kent Weeler, a lawer, into the kickback schene.
Castro served as an internedi ary between Cel ber and Wheel er
because CGel ber did not know \Wheel er well .

From Cctober 1989 to June 8, 1991, Gel ber appointed Castro
to sixty-four cases and received $77,000 in ki ckbacks. From
January 1990 to June 8, 1991, GCel ber appointed Weeler to thirty-
seven cases and received $34,000 in kickbacks. Sinmilarly, GCelber
appoi nted Boehnme to twelve cases for $I 3,000 in kickbacks;
Lechtner to four cases for $7,000 in kickbacks; and Luongo to
thirty-one cases for over $20,000 in kickbacks.

PROCEDURAL HI STORY

On May 27, 1992, a federal grand jury in the Southern

District of Florida returned a superseding | 06-count indictnent
against WIlliam Castro, Arthur Luongo, Harry Boehme, Nancy
Lechtner, (appellants) and codefendants Harvey N. Shenber g,
Al fonso Sepe, Phillip Davis, David Goodhart, and Arthur Mssey.
The indi ctnment charged appellants with conspiracy to violate R CO
in violation of 18 U S. C. 88 1962(d) and 1963(a), nmail fraud in
violation of 18 U S.C. 88 |34l, 1346, and bribery in violation of
18 U.S.C. § 666(a)(2)."

Appel l ants noved to dismss the RI CO conspiracy count, nai

fraud, and bribery counts for failure to state an offense. The

! Gel ber, an unindicted coconspirator, pleaded guilty to
RI CO conspiracy and testified for the governnent.
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district court denied these motions. In July 1992, appellants
filed their first round of severance notions based on prejudicial
m sj oi nder seeking separate trials fromeach other, codefendant
Massey, and the indicted judges. The district court severed the
trial of Judges Goodhart, Sepe, Shenberg, and Davis from
appellants' trial, and severed Massey's trial fromthe

appel lants. The district court deni ed appellants' subsequent
notions to sever their trials fromeach other. The trial began
on Cctober 25, 1993. At the close of the governnent's case-in-
chi ef, appellants noved for judgnent of acquittal on all counts
under Rule 29 of the Federal Rules of Crimnal Procedure. The
district court denied the notions. Appellants renewed the
notions at the conclusion of their case, and the district court
again denied the notions. The jury returned guilty verdicts as
to all appellants on all counts.

The district court sentenced Castro to concurrent terns of
thirty-seven nonths inprisonnment, three years supervised rel ease,
and ordered himto pay a $l,400 special assessment. The district
court sentenced Luongo to thirty-seven nonths inprisonnent, three
years supervi sed rel ease, and ordered himto pay $850 in fines.
The district court sentenced Lechtner to concurrent terns of
thirty nonths inprisonnent, three years supervised rel ease, and
ordered her to pay a $300 special assessnent. The district court
sentenced Boehne to concurrent ternms of twenty-four nonths
i mprisonnment, two years supervised rel ease, and ordered himto

pay a $500 speci al assessnent. This appeal foll owed.



CONTENTI ONS

First, appellants contend that the government failed to
prove the existence of a single R CO conspiracy. Appellants
assert that the government offered proof of multiple
conspiracies, and that this constitutes an inpermssible variance
fromthe charge of a single conspiracy. Appellants also claim
that the district court's failure to sever their trial anounted
to a msjoinder. Second, appellants contend that the governnent
failed to present evidence sufficient to establish that they
agreed to affect the "operation or managenent” of the RI CO
enterprise as required under Reves v. Ernst & Young, I13 S. &

1163 (1993).

Third, appellants contend that the district court's jury
instructions and the prosecutor's summati on constructively
amended the RICO conspiracy count of the indictnment by referring
to the Eleventh Judicial Crcuit as the RICO enterprise, rather
than the Crcuit Court of the Eleventh Judicial Circuit.

Appel lants insists that the district court's instructions and the
prosecutor's summation resulted in an expansion of the indictnent
because the governnent failed to introduce evidence denonstrating
that the Crcuit Court of the Eleventh Judicial Crcuit affected

interstate comerce.

Fourth, appellants contend that their bribery convictions
cannot stand because the evidence failed to prove that they
intended to influence an agent of Metropolitan Dade County.

Specifically, appellants argue that since the governnment charged



Met ropol i tan Dade County as the agency receiving federal grant
noney, under |18 U S.C. 8§ 666 the governnent had to prove that
appel l ants' bribes were intended to influence or reward an agent
of Metropolitan Dade County.

Fifth, appellants contend that the mail fraud counts fail to
state an offense. Appellants assert that 18 U S.C. 8 | 346 does
not protect a sovereign state fromthe fraudul ent deprivation of
intangi ble rights. Al so, appellants maintain that the term
"honest services" in section |346 is unconstitutionally vague.

Si xth, appellants contend that the prosecutor inpermssibly
vouched for the credibility of a governnent w tness and nade
i nproper and prejudicial remarks during closing argunents.
Sevent h, appellants contend that the district court erred in
preventing themfromoffering evidence to prove a governnent
witness's self-interest, bias, and notive.

First, the government contends that a RI CO conspiracy charge
brings a defendant within the conspiracy regardl ess of the
unrel atedness of the acts of the other nenbers of the conspiracy
as long as the governnent can show an agreenent on an overal
objective or that the defendant agreed to the conm ssion of two
or nore predicate acts, individually or through others. The
governnent contends that no material variance occurred because a
reasonable trier of fact could have found beyond a reasonabl e
doubt the existence of a single conspiracy. Also, for this
reason, the governnent contends that the appellants were properly

j oi ned.



Second, the governnment contends that the appellants were
convicted of a RICO conspiracy, and not a substantive RI CO
of fense. Therefore, the government only had to allege and prove
that the appellants "agreed” to affect the operation or
managenent of the RI CO enterprise, and not that the appellants
actually exerted any control or direction over the R CO
enterprise. Third, the government contends that when the
prosecutor's summation and the district court's instructions are
viewed in context, it is clear that no constructive amendnent
occurred. Fourth, the governnent contends that the evidence
presented at trial was sufficient to establish that appellants
intended to influence an agent of Metropolitan Dade County.

Fifth, the government contends that the plain | anguage of 18
US.C 88 134l and | 346 does not exclude governnental entities
such as a state from coverage under the mail fraud statute. The
government al so asserts that this circuit has already rejected a
voi d-for-vagueness chall enge to section |1346. Sixth, the
government contends that it properly argued the credibility of
the witness based on the evidence in the record and did not make
prejudicial remarks during closing argunents. Seventh, the
governnent contends that the district court did not abuse its
di scretion in preventing appellants' proffer of extrinsic
evi dence to show specific prior conduct to inpeach a governnment

W t ness.



| SSUES

The issues we address in this appeal are: (lI) whether a
mat eri al variance or m sjoinder occurred; (2) whether sufficient
evi dence existed to establish that appellants conspired to
participate in the RICO enterprise; (3) whether the district
court's instructions and the prosecutor's summati ons
constructively anended the RI CO conspiracy count of the
indictnment; (4) whether appellants were properly convicted for
bri bery under 18 U.S.C. 8 666(a)(2); (5) whether appellants were
properly convicted for mail fraud under 18 U.S.C. 88 1341, 1346;
(6) whether prosecutorial msconduct occurred through
i mper m ssi bl e vouching for witness's credibility and through
i nproper remarks; and (7) whether the district court abused its
di scretion in excluding appellants' proffered evidence.

STANDARDS OF REVI EW

Thi s appeal involves nmultiple issues requiring differing
standards of review W reviewthe claimof a material variance
t hrough viewing the evidence in the |ight nost favorable to the
governnent to determ ne whether a reasonable trier of fact could
have found that a single conspiracy existed beyond a reasonabl e

doubt. United States v. Reed, 980 F.2d 1568, 158l (llth Gr.),

cert. denied, 113 S C. 3063 (1993). We will uphold the

conviction unless the variance (I) was material and (2)
substantially prejudiced the defendant. Reed, 980 F.2d at |58l.

Qur review of the claimof a msjoinder is plenary. United

States v. Mrales, 868 F.2d 1562, 1567 (11th G r. 1989).



We review the sufficiency of the evidence d

novo, View ng

the evidence in the light nost favorable to the governnment and
drawi ng all reasonable inferences in favor of the jury's verdict.

United States v. Church, 955 F.2d 688, 693 (lIth Cr.), cert.

denied, 506 U S. 88l (1992). In evaluating whether the

i ndi ctment was constructively anmended, we review the district
court's jury instructions and the prosecutor's summtion "in
context" to determ ne whet her an expansion of the indictnent

occurred either literally or in effect. United States v. Behety,

32 F.3d 503, 509 (Ilth Gr. 1994), cert. denied, II5 S C. 2568
(1995).

In reviewing the claimof prosecutorial m sconduct, we
assess (l) whether the challenged coments were inproper and (2)
if so, whether they prejudicially affected the substantial rights
of the defendant. United States v. Cbregon, 893 F.2d 1307, 13I0

(I''th Gr.), cert. denied, 494 U.S. 1090 (1990). W review a

district court's evidentiary rulings for abuse of discretion.

United States v. Calle, 822 F.2d 1016, 1020 (II1th Gr. 1987).

Finally, our review of a district court's |legal conclusion is de

novo. United States v. Wayner, 55 F. 3d 564, 568 (llth Gr

| 995).
DI SCUSSI ON
|. Material Variance and Joi nder
Appel l ants contend that at best the governnent's proof at
trial reveal ed the existence of nultiple conspiracies even though

the indictnent only charged a single conspiracy. For this
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reason, appellants claimthat a material variance occurred that

constitutes reversible error under United States v. Sutherl and,

656 F.2d [18l, 1189 (5th Gr. Unit AI198l), cert. denied, 455

U S. 949 (1982).2 Appellants also contend that they were
i nproperly joined because the governnment failed to prove that any
of them knew about other |awyers participating in the kickback
scheme or whet her any of them knew of the existence of a single
conspi racy.

A material variance between an indictnment and the
governnent's proof at trial occurs if the governnent proves
mul ti pl e conspiraci es under an indictnent alleging only a single

conspiracy. Kotteakos v. United States, 328 U S. 750 (I|946).

In order to prove a RI CO conspiracy, the government nust show an

agreenment to violate a substantive RICO provision. United States

v. Gonzalez, 921 F.2d 1530, 1539 (Ilth Cr.), cert. denied, 502

US 860 (1991). Specifically, the governnent nust prove that
the conspirators agreed to participate directly or indirectly in
the affairs of an enterprise through a pattern of racketeering

activity. 18 U S.C A 8§ 1962(d) (West 1984); United States v.

Sut herl and, 656 F.2d 1181, 1191-1192 (5th Cr. Unit A 1981),
cert. denied, 455 U. S. 949 (1982).

The governnent may prove the exi stence of a an "agreenment”

to participate in a R CO conspiracy through showing (1) the

2In Bonner v. City of Prichard, 661 F.2d 1206 (Ilth Cir
198l) (en banc), the Eleventh G rcuit adopted as binding
precedent all decisions of the former Fifth Crcuit Court of
Appeal s rendered prior to Cctober I, 198I.
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exi stence of an agreenment on an overall objective, or (2) in the
absence of an agreenent, on an overall objective that the
def endant agreed personally to commt two or nore predicate acts.

United States v. Church, 955 F.2d 688, 694 (lI1th Gr. 1993),

cert. denied, 506 U.S. 88l (1992). 1In neeting its burden of

proof on showi ng an agreenent on an overall objective, the
government mnust offer direct evidence of an explicit agreenent on
an overall objective or, in the absence of direct evidence, the
governnment nust offer circunstantial evidence denonstrating "t hat
each defendant nust necessarily have known that others were al so
conspiring to participate in the same enterprise through a

pattern of racketeering activity." Sutherland, 656 F.2d at 1193-

1194; see also, United States v. Valera, 845 F.2d 923, 929-30

(I''th Gr. 1988), cert. denied, 490 U.S. 1046 (1989).

In this case, the indictnment charged a single R CO
conspiracy, and the governnment presented evidence that adequately
proved the existence of a single conspiracy. At trial, GCelber
testified that he infornmed the appellants that they woul d not
only receive appointnments fromhimbut also from another judge in
the circuit court. In light of this testinony, each appell ant
knew that at least two circuit judges agreed to use the Grcuit
Court of the Eleventh Judicial Crcuit to engage in a kickback
schene. |In addition to Celber's testinony, other evidence
adduced at trial indicates appellants' agreement to participate
in and awareness that others also participated in a single

conspiracy. For exanple, when Gel ber's secretary asked appel | ant

12



Boehne to enroll in the kickback schene, she asked hi m whet her he
wi shed to join the "preferred list" for court appointnents.
Simlarly, appellant Lechtner was inforned that a kickback scheme
was "sonmething that's being done"” in the Crcuit Court of the

El eventh Judicial Grcuit. Appellant Castro actually recruited
anot her lawer to join the kickback schenme. In light of this

evi dence, we find that each appellant agreed on an overal

obj ective and agreed personally to commt two or nore predicate
acts by payi ng kickbacks for SAPD appoi nt nents.

Additionally we note that, contrary to appellants’
assertions, in proving the existence of a single RICO conspiracy,
t he governnent does not need to prove that each conspirator
agreed with every other conspirator, knew of his fellow
conspirators, was aware of all of the details of the conspiracy,

or contenplated participating in the sane related crinme. United

States v. Pepe, 747 F.2d 632, 659-60 (Ilth Cir. 1984).° In
viewi ng the evidence in the light nost favorable to the
governnent, a jury could have reasonably concluded that one
common agreenent on a single overall objective existed.
Consequently, we find that no material variance occurr ed.

I n considering appellants' m sjoinder claim we recognize

that the Federal Rules of Crimnal Procedure prohibit joinder of

® W note that when a defendant "enbarks upon a crinina
venture of indefinite outline, he takes his chances as to its
content and nenbership, so be it that they fall within the common
pur poses as he understands them" United States v. Elliot, 57
F.2d 880, 905 (5th Cr. 1978) (quoting United States v.
Andol schek, 142 F.2d 503, 507 (2d Cr. |944).

13



def endants unl ess the indictnment covered the sane act or
transaction or the sanme series of acts or transactions. Fed. R
Cim P. 8(b). In this circuit we have observed that "[w] hether
or not separate offenses are part of a 'series of acts or
transactions' under 8(b) depends . . . on the rel atedness of the
facts underlying each offense. . . . [When the facts underlying
each of fense are so closely connected that proof of such facts is
necessary to establish each offense, joinder of defendants and

offenses is proper.” United States v. Wl ch, 656 F.2d |1039, 1049

(5th Cr. Unit A198l) (quoting United States v. GCentile, 495

F.2d 626, 630 (5th Cir. 1974)), cert. denied, 456 U.S. 915
(1982).

Since nore than sufficient evidence existed in this trial to
support the indictnment and conviction of a single conspiracy, we

conclude that no m sjoinder occurred. United States v.

Weinstein, 762 F.2d 1522, 1541, nodified on other grounds, 778

F.2d 673 (lIl1th Cir. 1985), cert. denied, 475 U.S. 110 (1986)."
1. Sufficiency of the Evidence
Appel I ants contend that the government's evidence was

insufficient to establish that they conspired to participate in

* Even where the evidence does not support proof of a single
conspiracy, we will not overturn a conviction unless either (I)
the proof adduced at trial was so different fromthe indictnment
so as to unfairly surprise defendants in the preparation of their
defense, or (2) so many defendants exist that the jury was likely
to confuse the evidence at trial anong the defendants. United
States v. LeQuire, 943 F.2d 1554, 156l (IIth Cr.) (citing United
States v. Caporale, 806 F.2d 1487, 1500 (IIth Gr. 1986), cert.
deni ed, 483 U. S. 1021 (1987)), cert. denied, 505 U S. 1223
(1992).
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t he "operation or managenent” of the RICO enterprise. Appellants

argue that under Reves v. Ernst & Young, I3 S Q. 1163 (1993),

t he governnent was required to produce evi dence show ng t hat
appel l ants agreed to exercise control or direction in the
managenent of the Circuit Court of the Eleventh Judicial Crcuit.
Appel | ants suggest that as outsiders they could not have exerted
the requisite degree of control over the "operation or
managenent” of the Crcuit Court of the Eleventh Judicial Grcuit
to meet the requirenents of Reves.

As a prelimnary matter, we reject appellants' limted
readi ng of Reves. Under Reves, section 1962(c) liability is not
limted to insiders or upper nmanagenent as appellants suggests.
Reves, 113 S. . at I173. 1n Reves, the Suprene Court
enphasi zed that because the statute includes the phrase "to
participate directly or indirectly,” RICOIliability is not
confined to those with a formal position in the enterprise.
Reves, |13 S. &. at 1170.° The |anguage in Reves indicates that
persons in appellants' position fall within the scope of section

| 962(c)'s coverage because "an enterprise m ght be operated or

®In fact, the Court expressly disagreed with the District
of Colunmbia Circuit's suggestion that section |962(c) requires

significant control over or wthin an enterprise. Reves, |13 S
C. 1169, 1170 n.4 (1993). CQutsiders may exert control over an
enterprise's affairs through illegal nmeans sufficient to satisfy

Reves's requirenents. See, e.qg., Aetna Cas. Sur. Co. v. P & B
Aut obody, 43 F.3d 1546, 1559-60 (Ist Cir. 1994) (auto repair
shops, their enpl oyees, and insurance claimants who submtted
fraudul ent clains to insurance conpany caused the insurance
conpany to pay out |arge suns of noney and thus exerted
sufficient control over affairs of the insurance conpany to
satisfy the dictates of Reves).

15



managed by others associated with the enterprise who exert

control over it as for exanple by bribery." Reves, |13 S Q. at

173 (enphasi s added).

We reject the appellants' narrow readi ng of Reves and their
attenpt to infuse the Reves analysis into this case. In this
case, the indictnent charged the appellants with Rl CO conspiracy
under section |1962(d), and not a substantive RI CO of fense under
section 1962(c). This court recently decided that the Reves
"operation or managenent” test does not apply to section |1962(d)

convictions. United States v. Starrett, 55 F. 3d 1525, 1547 (llth

Cir. 1995); see also Napoli v. United States, 45 F.3d 680, 683,

684 (2d Gr.), cert. denied, 115 S. C. 1796 (1995). Qur view

of the evidence in the light nost favorable to the governnent
i ndi cates that nore than sufficient evidence existed to
denonstrate that appellants "agreed" to affect the operation or
managenent of the Circuit Court of the Eleventh Judicial Crcuit
t hrough payi ng ki ckbacks.

I11. Constructive Amendnent of I ndictnent

A constructive "anendnent occurs when the essential elenments
of the offense contained in the indictnent are altered to broaden
t he possi bl e bases for conviction beyond what is contained in the

indictnment."” United States v. Behety, 32 F.3d 503, 508 (Ilth

Cir. 1994) (quoting United States v. Keller, 916 F.2d 628, 634

(I1th Cir. 1990), cert. denied, 499 U.S. 978 (1991)), cert.

denied 115 S. C. 2568 (1995). The indictnment nay be anmended as

a result of erroneous jury instructions or a prosecutor's
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statenents. Behety, 32 F.3d at 508. When a constructive
amendnment occurs it violates "a fundamental principle" stemm ng
fromthe Fifth Arendnent: specifically, "that a defendant can
only be convicted for a crine charged in the indictnent.” United

States v. Keller, 916 F.2d 628, 633 (Ilth Gr. 1990), cert.

deni ed, 499 U.S. 978 (1991).

In this case, appellants contend that a constructive
amendnment of the indictnment occurred on the RI CO conspiracy count
because both the prosecutor's summation and the district court's
jury instructions substituted the "Eleventh Judicial Crcuit" for
the "Circuit Court of the Eleventh Judicial Crcuit"” as the R CO
enterprise affecting interstate comerce. Appellants argue that
the jury relied on proof of the Eleventh Judicial Crcuit's
effect on interstate conmmerce. Appellants claimthat the
government failed to prove that the Crcuit Court of the Eleventh
Judicial Crcuit affected interstate conmerce.

I n determ ni ng whether an indictnment was constructively
anmended, we nust assess the prosecutor's coments and the court's
instructions "in context"” to see whether the indictnment was

expanded either literally or in effect. United States v.

Andrews, 850 F.2d 1557, 1559 (Ilth Gir. 1988) (en banc), cert.

denied, 488 U.S. 1032 (1989). Adnmittedly, at trial, the
prosecutor referred to the Eleventh Judicial G rcuit, rather than
the Crcuit Court of the Eleventh Judicial Crcuit, as the R CO
enterprise in his closing argument. The prosecutor inmediately

informed the jury, however, to rely on Judge Smth's testinony

17



which only defined the Grcuit Court of the El eventh Judicial
Crcuit. Simlarly, the district court instructed the jury that
the El eventh Judicial GCrcuit was the RICO enterprise that nust
have affected interstate commerce to satisfy the requirenents of
section 1962(d).

Even though the jury heard the term El eventh Judi ci al
Circuit during the trial, the governnment's evidence focused on
the circuit court's effect on interstate commerce. For exanple,
t he governnent presented testinony fromthe court adm nistrator
for the Eleventh Judicial G rcuit of Dade County who testified
that the circuit court judges traveled out of state on business.
Moreover, he testified that the circuit court purchased and used
conput ers, books, and supplies fromvendors outside of Florida.
Nei ther the court adm nistrator nor Judge Smth explained to the
jury that the Crcuit Court of the Eleventh Judicial Grcuit was
a division of the Eleventh Judicial Grcuit.

When we view the prosecutor's single remark, the district
court's instructions, and the evidence proffered at trial in
context, we do not believe the jury could have convicted
appel  ants based upon a charge not contained in the indictnent.

V. Bribery Convictions

Appel l ants contend that their bribery convictions nust be
reversed. Appellants assert that since the governnent charged
themunder 18 U S.C. § 666(a)(2), the government was required to

show that they intended to enter into a direct exchange with an

18



agent of the organization receiving federal funds.® Appellants
argue that the governnent produced no evidence show ng that they
intended to influence or reward anyone in the Dade County Fi nance
Department. Moreover, appellants challenge the sufficiency of

t he evidence presented at trial to establish that Metropolitan
Dade County received federal grants in excess of $I0, 000.

At trial, the appropriate inquiry was: did the governnent
prove beyond a reasonabl e doubt that the appellants (lI) gave or
offered to give a thing of value to any person (2) with the
corrupt intent to influence or reward an agent of an organization
that in a one-year period received benefits in excess of $I0, 000
under a federal program (3) in connection with any business
transaction or series of transactions of such organization,
governnent, or agency involving anything of the value of $5,000
or nore. |8 US. CA 8 666(a)(2) (Wst 1976 & Supp. 1995). The
government presented evidence at trial establishing that the
appel lants (l) paid kickbacks to Judge Celber (2) with the intent

to have Judge Gel ber appoint them as SAPDs and aut horize an agent

® The statute provides in relevant part:

(a) Whoever, if the circunstance described in
subsection (b) of this section exists--(2) corruptly
gives, offers, or agrees to give anything of value to
any person with intent to influence or reward an agent
of an organization or of a State, |ocal or Indian
tribal governnent, or any agency thereof, in connection
wi th any business, transaction, or series of
transactions of such organi zati on, government, or
agency invol ving anything of value of $5,000 or nore .

18 U.S.C.A § 666(a)(2) (West 1976 & Supp. |995).
19



of the Dade County Finance Departnment to issue them conpensation
checks (3) in connection with their rendering of |egal services
of a val ue exceedi ng $5, 000.

We reject appellants' suggestion that the governnent had to

show a direct quid pro guo relationship between them and an agent

of the agency receiving federal funds. W believe that the
appel l ants' narrow readi ng of the bribery statute would belie the
statute's purpose "to protect the integrity of the vast suns of
noney distributed through federal prograns fromtheft, fraud, and
undue influence by bribery." S. Rep. No. 225, 98th Cong., 2d
Sess. 369-370 (1984), reprinted in 1984 U S.C.C. A N 3182, 35l0-

I[1. It is clear fromthe record that the appellants knew t hat
paynments for SAPD services canme from Metropolitan Dade County and
not the circuit court. Moreover, appellants also knew that they
coul d not receive paynents from Metropolitan Dade County unless a
circuit court judge authorized Metropolitan Dade County to pay
the bill or influenced an agent in the Dade County Fi nance
Departnment to issue the checks. W believe that the governnent
proved that appellants not only intended to influence Gel ber, but
they also intended to influence an agent in the Dade County
Fi nance departnent by having Gel ber authorize the agent to issue
paynments for their SAPD services. Accordingly, we hold that
appel l ants were properly convicted of bribery under 18 U S.C. §
666(a) (2).

Appel l ants al so contend that the district court erred in

admtting the testinony, over objections, establishing that
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Met ropol i tan Dade County received federal grants in excess of

$1 0, 000. Appellants argue that the district court should have
excluded the testinony of WIllis Patterson, an assistant
controller in the Dade County Finance Departnment, as a violation
of Federal Rules of Evidence 602 and | 002.

We cannot agree with appellants' suggestion that the
district court abused its discretion in admtting Patterson's
testinmony. According to Rule 602 of the Federal Rules of
Evi dence, a witness may not testify to a matter unless evidence
is introduced to establish that the wi tness possesses personal
know edge of the matter.’ In this case, the record shows that
Patterson had personal know edge about the federal grants that
Met ropol i tan Dade County received. Patterson testified that he
was the assistant controller of the Dade County Finance
Departnment for the past seven years, and his departnent was
responsi bl e for receiving federal grant nonies on behal f of the

county.® The defense had an opportunity to cross-exam ne

" Rul e 602 provides:

A wtness may not testify to a matter unless
evidence is introduced sufficient to introduce a
finding that the wi tness has personal know edge of the
matter. Evidence to prove personal know edge may, but
need not, consist of the witness' own testinony. This
rule is subject to the provisions of rule 703, relating
to opinion testinony by expert w tnesses.

Fed. R Evid. 602.

8 Al'though Patterson could not recall the specific number of
grants Dade County received from1988 to 1991, he testified that
the grants exceeded $90 nmillion in each year during that tine
peri od which is substantially nore than the $I 0,000 statutory
requi rement under 18 U.S.C. 8§ 666.
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Patterson about his personal know edge but did not exam ne him
Accordingly, we find that the district court did not abuse its
di scretion in admtting this testinony.

Simlarly, we reject appellants' contention that under Rule
1002 of the Federal Rules of Evidence or "the best evidence rule"
the district court should have precluded Patterson's testinony
because the governnent shoul d have entered conposite exhibit 406
that detailed federal funds Metropolitan Dade County received.
We do not believe that Rule 1002 of the Federal Rules of Evidence
was inplicated in this case because the questions posed to
Patterson did not seek to elicit the "contents" of conposite

exhibit 406. See, e.q., Allstate Ins. Co. v. Swann, 27 F.3d

| 539, 1542-43 (Il1th Gr. 1994)(recognizing that Fed. R Evid.
1002 does not always require the introduction of a witing nerely
because the witing contains facts simlar to the testinony).
Rat her, the questions were ained at show ng that Dade County
recei ved substantially nmore than $l1 0,000 in federal grants, and
not necessarily the exact anmobunt or details surrounding the
county's receipt of mllions of dollars in federal grants. See
Swann, 27 F.3d at 1542-43 (finding that the best evidence rule
was not inplicated where an insurance underwiting manager's
answers to questions based on his famliarity with underwiting
gui del ines and did not necessarily require himto state the
contents of the underwiting guidelines).

V. Mai | Fraud
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Appel l ants seek to invalidate their mail fraud conviction
because they claim (l) that the term "honest services" in the
mai | fraud statute is unconstitutionally vague, and (2) that the
mai | fraud statute does not extend to cover schenes whose
ultimate intent is to deprive a sovereign state of intangible
rights.

Since the appellants' void-for-vagueness chall enge to
section | 346 does not raise a First Amendnent issue, we wll
consi der section 1346 as applied to the facts of this case.

United States v. Wayner, 55 F.3d 564, 568 (Il1th Cr. 1995);

United States v. Awan, 966 F.2d 1415, 1424 (IIth Cr. 1992). 1In

assessing a statute under a void-for-vagueness chal |l enge, we may
find a statute unconstitutionally vague when it fails to "define
the crimnal offense with sufficient definiteness that ordinary

peopl e can understand what conduct is prohibited and in a manner
t hat does not encourage arbitrary and discrimnatory

enforcenment."” Kolendar v. Lawson, 461 U S. 352, 357 (1983).

Moreover, this court has observed that "[t]he
constitutionality of a vague statutory standard is closely
rel ated to whether the standard incorporates a requirenent of

nens rea."” MWayner, 55 F.3d at 568 (citing Colautti v. Franklin,

439 U.S. 379 (1979)). In United States v. Conner, this court

al so nentioned that "the statutory requirenment that an act nust
be willful or purposeful may not render certain, for al
pur poses, a statutory definition of the crinme which is in sone

respects uncertain. But it does relieve the statute of the
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objection that it punishes w thout warning an of fense which the

accused was unaware." United States v. Conner, 752 F.2d 566, 574

(I''th Gr.) (quoting Screws v. United States, 325 U. S. 9l, 102

(1945) (Douglas, J., concurring)), cert. denied sub nom, Taylor

v. United States, 474 U S. 821 (1985). When the Second Circuit

addressed a challenge to section 1341 of the mail fraud statute

in United States v. Margiotta, that circuit found that section

| 341 was not unconstitutionally vague because it "contains the
requi renent that the defendant nust have acted willfully and with

the specific intent to defraud.” United States v. Margiotta, 688

F.2d 108, 129 (2d Gr. 1982), cert. denied, 461 U S 93 (1983).

We believe that the reasoning fromthe foregoing cases is
instructive here. 1In this case, the governnent had to prove that
the appellants had the "specific intent" to defraud. 18 U S.C A
88 1341, 1346 (West 1984 & Supp. 1995). The jury found that
appel l ants had the specific intent to defraud the state of
Florida of its honest services. |In light of the foregoing
reasoning, we hold that the term "honest services" in section
| 346 was not unconstitutionally vague as applied to the
appel | ants.®

I n considering appellants' argunent regarding the scope of
the mail fraud statute's protection, we decline to adopt

appel lants' construction of 18 U S.C. 88 |34l and |346. Under

® Appel lants did not chall enge the sufficiency of the
evidence regarding the jury's findings of specific intent to
defraud. Al so, appellants do not challenge the jury instructions
on specific intent.
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appel lants' interpretation of sections 1341 and 1346, the nmai
fraud statute would not protect states. First, appellants
contend that it is inconsistent with federalismprinciples to
apply this statute to a sovereign state. The Suprene Court has
made it clear, however, that Congress may forbid putting letters
into the post office when "such acts are done in furtherance of a
schene that it regards contrary to public policy, whether it can

forbid the schene or not." Badders v. United States, 240 U. S.

391, 393 (1916). Therefore, appellants' federalismargunent is
wi thout merit.

Appel I ants al so suggest that Congress's enactnent of section
| 346 restricts section |34l's protection to nongovernnent al
victinms. 1n 1988, Congress enacted section | 346 of the mai
fraud statute to state an offense for the deprivation of

i ntangi ble rights such as "honest services," thus overruling the

Suprene Court's decision in McNally v. United States, 483 U S.
350 (1987). Pub. L. No. 100-690, & 7603, 102 Stat. 4508
(codified as anended at 18 U . S.C. § 1346 (1988)); see also 134
Cong. Rec. H11,251 (daily ed. Cct. 21, 1988). Appellants assert
that sections |34l and | 346 read together seek to punish "whoever
havi ng devi sed or intended to devise any scheme or artifice to
deprive '"another' of the intangible right of honest services

pl aces in any post office or authorized depository for nail
matter . . . ." Appellants argue that the term "another"” cannot

enconpass a state. W disagree.
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Nei t her the plain | anguage of section 1346 nor its
| egi sl ative history supports the limtation appellants urge. W
find it instructive to note that prior to section 1346's
enactnent, simlar questions arose regarding the reach of section

1341's protection. In United States v. Martinez, the Third

Circuit found that the mail fraud statute protected the
Commonweal t h of Pennsyl vania fromdeprivation of its property

interests. United States v. Martinez, 905 F.2d 709, 715 (3d

Cr.), cert. denied, 498 U S. 1017 (1990).

| ndeed, other cases deci ded based upon section | 34l
violations, prior to the clarifying anendnment of section | 346,
support our finding that the mail fraud statute does protect

governnental entities such as a state. See, e.qg., United States

v. Coyne, 4 F.3d 100, I10-11 (2d Cr. 1993) (upholding nmail fraud
convictions where a county was victimof mail fraud); United

States v. Paccione, 949 F.2d 1183 (2d Gr. 199l) (affirm ng mai

fraud conviction where city of New York defrauded), cert. denied,

505 U. S 1220 (1992); United States v. WIlson, 904 F.2d 656,

660-61 (Ilth Cr. 1990) (upholding mail fraud conviction where
i ndi ctment al |l eged defendants intended to defraud the Internal

Revenue Service), cert. denied, 502 U.S. 889 (1991). W can

di scern no reason to read sections |34l and |346 as appellants
suggest to exclude states, and presumably, all governnental
entities fromthe mail fraud statute's protection. W believe

that such a result would belie a clear congressional intent to
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construe the mail fraud statute broadly. See generally United

States v. Martinez, 905 F.2d 709 (3d Cr. 1990).

VI. Prosecutorial M sconduct

Appel I ants contend that prosecutorial msconduct occurred in
two respects. First, appellants allege that the prosecutor
i mperm ssi bly vouched for the credibility of Cel ber, the
governnent's main witness. Primarily, appellants' challenge the
prosecutor's attenpts to elicit testinmony from CGel ber regarding
the truth telling provisions in his plea agreenent. Second,
appel l ants contend that the prosecutor nade di sparagi ng remarks
about the defense attorneys and ot her inproper renarks.
Appel l ants state that the prosecutor suggested that prosecutors
are sworn to pursue justice while crimnal defense attorneys are
behol den to the mani pul ation of the justice system

When faced with a question of whether inproper vouching
occurred we ask: "whether the jury could reasonably believe that
the prosecutor was indicating a personal belief in the witness's

credibility.” United States v. Sins, 719 F.2d 375, 377 (1983),

cert. denied, 465 U.S. 1034 (1984). In applying this test, we

| ook for whether (lI) the prosecutor placed the prestige of the
government behind the w tness by making explicit assurances of
the witness's credibility, or (2) the prosecutor inplicitly
vouched for the witness's credibility by inplying that evidence
not formally presented to the jury supports the witness's

testimony. Sins, 719 F.2d at 377.
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Since appellants' initial concern is about Celber's
testimony surrounding his plea agreenent, we note that
prosecutors are not generally prohibited fromentering a plea
agreenent into evidence for the jury's consideration. United

States v. Dennis, 786 F.2d 1029, 1047 n.18 (11th Cr. 1986),

cert. denied, 48l U S. 1037 (1987). Moreover, our careful review

of the circunstances under which this testinony was elicited
conpels us to find that a jury could not have reasonably believed
t hat the prosecutor was personally vouching for Gelber's
credibility, or that the prosecutor was indicating that evidence
beyond what was presented to the jury supported Gel ber's
testinmony. 1In this case, the prosecutor nerely questioned Cel ber
about the requirenents of the plea agreenent to testify fully and
truthfully. Furthernore, in his questioning of Gelber, the
prosecutor nerely pointed out that Gel ber risked prosecution if
he perjured hinself. W have found simlar questioning proper.

See United States v. Sinms, 719 F.2d 375, 377 (Ilth Cr. 1983),

cert. denied, 465 U S. 1034 (1984). Consequently, we find that

no prosecutorial msconduct occurred with respect to
i mper m ssi bl e vouchi ng.

A simlar result obtains in our consideration of the
prosecutor's all eged disparagi ng remarks and ot her i nproper
statenments. We may find prosecutorial msconduct where (1) a
prosecut or makes inproper remarks (2) that prejudicially affect

the substantial rights of the defendant. United States v.

Eyster, 948 F.2d 1196, 1206 (11th Gir. 1991).
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Both the prosecution and defense cane cl ose to making
i nproper conmments as they exchanged vitriol during closing
argunents. Appellants challenge the prosecutors foll ow ng
remark: "And these fellows here, these guys are prosecutors,
they're sworn to be prosecutors, to pursue justice. These
def ense counsel, they represent their clients, they cone in here
and say what they want to help their clients.” Wile we do not
condone the prosecutor's remarks, we cannot find that they
constitute grounds for reversal. The prosecutor made the
statenment on rebuttal in response to the defense counsel's
comments that the prosecutors were liars and suborners of
perjury. The defense counsel invited the prosecutor's
concomtant attack. In light of the circunstances surroundi ng
t he exchange and the substantial evidence against the appellants,
we cannot agree that appellants suffered any prejudice. See

United States v. Cotton, 631 F.2d 63, 66 (5th G r. 1980) (where

def ense counsel referred to governnent agents as liars, and
persons engaged in coverups, governnent entitled to respond to

assertions), cert. denied, 450 U.S. 1032 (198l).

Appel l ants al so contend that the prosecutor made i nproper
statenments by trying to prove guilt by association. W find this
contention neritless as the prosecutor properly comented on the
evi dence presented to the jury when he described the close
associ ation that appellants shared with others involved in the
ki ckback scheme prior to and during their crimnal activities.

United States v. Tisdale, 817 F.2d 1552, 1555 (11th Cr.)
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(stating that when the evidence supports a prosecutor's comments,

no error occurs), cert. denied, 484 U S. 868 (1987).

VII. Exclusion of Wtness Testinony

Appel l ants contend that reversible error occurred when the
district court precluded themfromintroducing a witness to
expose Gelber's self-interest, bias, or notive to testify
falsely. It is clear fromthe record, however, that appellants
sought to inpeach Gelber's credibility through introducing
testimony of a convicted drug deal er regarding Gel ber's all eged
prior bad act of soliciting help to smuggle marijuana.

The district court did not abuse its discretion in excluding
this proposed testinony. Specific instances of prior bad acts
may not be admitted through extrinsic evidence to attack a

witness's credibility. Fed. R Evid. 608(b); see also United

States v. Darwin, 757 F.2d 1193, 1204 (11th Cir. 1985), cert.

denied, 474 U.S. 1110 (1986). Consequently, we find that the
district court did not abuse its discretion in excluding this
t esti nony.
CONCLUSI ON
For the foregoing reasons, we affirm appellants' convictions
and sentences.

AFFI RVED
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