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Bef ore EDMONDSON, Circuit Judge, HILL, Senior Grcuit Judge, and
MLLS, District Judge.

H LL, Senior Circuit Judge:
This is an appeal from the denial of a notion for summary

judgment by the district court. *

Two questions are presented:
first, whether a public utility is imune fromantitrust liability

under the state-action doctrine of Parker v. Brown, 317 U S. 341,

"Honorable Richard MIls, US. District Judge for the
Central District of Illinois, sitting by designation.

'We exercise dual jurisdictionin this case. 28 U S.C. 8§
1291, 1292(b). The denial of a notion for summary judgnent under
the state-action immunity doctrine is inmedi ately appeal abl e
under the collateral order exception to the final judgnment rule.
See Cohen v. Beneficial Indus. Loan Corp., 337 U S 541, 69 S.C
1221, 93 L.Ed. 1528 (1949); Praxair, Inc. v. Florida Power &
Light Co., 64 F.3d 609, 611 (11th Gr.1995). |In addition, the
district court certified its summary judgnent order for imed ate
appeal and this court granted Appellants' protective petition for
perm ssion to appeal pursuant to 28 U S.C. 8§ 1292(b). The
appeal s were then consolidated by order of this court as they
both involve the sane parties and the sane issues, and are taken
fromthe same summary judgnment order



63 S.&. 307, 87 L.Ed. 315 (1943), for its allegedly
anti-conpetitive conduct concerning a cogenerator? in the areas of
wheeling,® rates, and interconnection; and second, whether
| obbying of a county legislative body by the utility is protected
from antitrust liability wunder the Noerr/Pennington doctrine.
Eastern R R Presidents Conference v. Noerr Mtor Freight, Inc.,
365 U S 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961); United M ne
Wor kers of America v. Pennington, 381 U S. 657, 85 S.Ct. 1585, 14
L. Ed. 2d 626 (1965). The district court found that the utility was
not entitled to imunity fromantitrust sanctions for its actions.

We disagree. The denial by the district court of the utility's

’Cogeneration is the production of electricity and useful
thermal energy at a single facility. The Public Uility
Regul atory Policies Act of 1978 (PURPA), Pub.L. No. 95-617, 92
Stat. 3117 (1978), defines a cogeneration facility as a facility
t hat produces electric energy and steam or other forms of useful
energy, such as heat, for industrial, commercial, heating, or
cooling purposes. 16 U S.C. 8§ 796(18)(A). Cogeneration can be
an efficient use of fuel because a cogeneration facility (unlike
sonme nore traditional power plants) can utilize thermal energy
that m ght otherw se be a wasted by-product in the production of
electricity. For exanple, the Mam downtown cogeneration
facility that is the subject of this case has the capability to
produce both electricity for the Downtown Government Center and
chilled water for air conditioning. PURPA directs the Federal
Ener gy Regul atory Conmm ssion (FERC) to pronulgate rules to
facilitate cogeneration and to purchase electricity from
cogeneration and small power production facilities at a rate that
does not exceed the increnental cost to the electric utility of
alternative electric energy; state utility conmm ssions are then
directed to inplenment and expand FERC rules at the state |evel.
16 U.S.C. § 824a-3.

*Wheel i ng el ectric power neans to transfer, by direct
transm ssion or displacenent, electric power fromone utility to
anot her over the facilities of an internediate utility. See
Oter Tail Power Co. v. U S., 410 U S. 366, 368, 93 S.Ct. 1022,
1025, 35 L. Ed.2d 359 (1973).



motion for summary judgnent is reversed.?’
| . FACTUAL BACKGROUND
Shortly after Congress enacted the Public Uility Regul atory
Policies Act of 1978 (PURPA),°> Metropolitan Dade County, Florida
(Dade) began to consider a cogeneration facility as part of its
M am Downtown CGovernnent Center (Center), then in the planning
stages. At the time, Appellees (Cogenerators§ were engaged in the

busi ness of devel opi ng cogeneration projects nati onwi de. They al so

*Al t hough not styled as such, we note that the notion for
summary judgnent rul ed upon by the district court was really a
notion for partial sunmary judgnment. Qur determ nation here does
not entirely resolve the dispute between these parties as other
clainms remain to be resolved on renmand.

°Prior to PURPA, and for nost of the twentieth century,
electric utilities were given nonopoly franchises to take
advant age of the cost benefits of centralized production.
Dougl as Gegax & Kenneth Nowot ny, Conpetition and the Electric
Uility Industry: An Evaluation, 10 Yale J. on Reg. 63 (1993).
In return, the utility gave the state the right to regulate price
and service quality, restrict profit rates, and veto investnent
decisions. It vested the state with the authority to bal ance
consumer and stockhol der interests. 1d. Followng the 1973 Arab
oi | enbargo, the public began to perceive a worldw de energy
crisis and, in the late 1970's, the practice of nonopoli st
utilities was disrupted as Congress and the executive branch took
a nunber of steps to respond to this problem 1d. at 64. PURPA
was one such Congressional response. |Its passage nmarked the
begi nning of a radical change in the status quo for utilities.
PURPA encour aged fuel conservation and efficient pricing by
rel axing restrictions on entry into the (former nonopolist's)
service area. It also encouraged the devel opnent of
cogeneration. Id.; see Anmerican Paper Institute, Inc. v.
American El ec. Power Service Corp., 461 U S. 402, 404-05, 103
S.C. 1921, 1923-24, 76 L.Ed.2d 22 (1983). Historically,
utilities were reluctant to purchase power fromand to sell power
to the nontraditional cogeneration facility. F.E R C V.
M ssi ssippi, 456 U S. 742, 750-51, 102 S. . 2126, 2132-33, 72
L. Ed. 2d 532 (1982); supra n. 2.

®TEC Cogeneration, Inc. (TEC) is a subsidiary of Appellee
Thernmo El ectron Corporation (Thermp). RRD Corp. (RRD) is a
subsi diary of Appellee Rolls-Royce, Inc. (Rolls-Royce). TEC and
RRD are joint venture partners in the partnership South Florida
Cogener ati on Associ ates, al so an Appel | ee.



supplied turbines and related services for use in cogeneration
projects. The Cogenerators encouraged Dade to construct such a
facility using their equi pnent and services.

Appel lant Florida Power & Light Company (FPL)’ is an
i nvestor-owned public electric utility engaged in three functions:
generation, transm ssion, and distribution and sale of electric
energy.® It services southern and eastern Florida, including nost
of Dade. FPL is regulated by the Florida Public Service Conm ssion

(PSO) . ° It owns and controls ninety percent of the total

‘Appel lant FPL Group, Inc., is a public utility holding
conpany, subject to the provisions of the Public Utility Hol ding
Conmpany Act of 1935 (PUHCA). As FPL's parent corporation, it
owns all its capital stock. Appellant FPL Energy Services, Inc.,
itself a cogeneration project developer, is a one hundred
per cent - owned subsidiary of FPL Goup Capital, Inc., which in
turn is a one hundred percent-owned subsidiary of FPL G oup, Inc.

®FPL is the fifth largest electric utility in the United
States. It is an integrated electric utility that perforns three
functions (generation, transm ssion, distribution and sale) via a
transm ssion systemintegrated within an interstate power grid.
FPL generates electricity by transform ng heat, noving water, or
other fornms of energy into electric power. 1In so doing, it uses
| arge quantities of oil, natural gas, and bitum nous coal. These
substances are transported into Florida through interstate
cormerce. Wthin Florida, FPL generates electricity at |icensed
nucl ear power plants. FPL transports electric power from
generating plants through electric transmssion facilities to
di stribution points. Fromthere, delivery and sales are made to
ul ti mate consuners.

°l'n 1981, the Florida Legislature authorized and directed
the Florida Public Service Comm ssion (PSC) to devel op state
regul ations on the rel ationship between cogenerators and
Florida's electric utility conpanies. 1981 Fla.Laws. ch. 81-131,
8 1 (codified as anmended at Fla.Stat. 8§ 366.05 (1994)). The PSC
is charged with exclusive |egislative authority under Chapter
366, Florida Statutes, to regulate electric utilities, including
i nvestor-owned electric utilities, municipal electric utilities,
and rural electric cooperatives in the state. The PSC exercises
the state's police power by ensuring safe, adequate, and reliable
el ectric service at fair, just, and reasonable rates. Pursuant
to Chapter 366 and PURPA, the PSC al so exercises extensive



electrical generating capacity in its service area and the
electrical grid with which Center can interconnect. FPL has
nonopoly power within its service area both as to the purchase of
whol esal e power and the sale of retail power.

In 1981, Dade issued requests to bid on the Center
cogeneration facility. Cogenerators' proposal was selected and in
|ate 1983, Dade and the Cogenerators entered into contracts
providing for the construction and operation of a twenty-seven
megawatt cogeneration facility at Center and for the supply of
cogeneration equi pnment for the project. The Cogenerators agreed to
operate Center for Dade for sixteen years. The Cogenerators also
contracted to supply electrical and thermal power to Dade.'® Dade
and the Cogenerators were to share in the profits, if any, from
operating the Center; the Cogenerators were to absorb the | osses!
The final contract allowed for excess power, if any, from Center,
to be dispensed to Dade facilities outside Center, such as to the

12

Jackson Menorial Hospital/Civic Center conplex (Hospital).

authority over the rel ationship between electric utilities and
cogenerators. It seeks to balance conpeting interests: the
encour agenent of cost-effective cogeneration on one hand and the
avoi dance of its subsidization by utility ratepayers on the

ot her .

“The generation facilities thensel ves are owned by an
i nvestnment group, Florida Energy Partners, that has no ownership
affiliation wth the Cogenerators.

“For the initial sixteen-year period of operation, Center
was projected to generate cunul ative profits of approxi mately
seventy-five mllion dollars.

2Al t hough FPL was not a party to the final contract, it
participated in its negotiation. An early draft contai ned a best
efforts clause that provided that, if electrical demand at Center
proved i nadequate to absorb output, Dade would use Center power
at other Dade facilities, rmnunicipal buildings, and state



Practically speaking, excess power could be dispensed only one of
two ways, either via a wheeling arrangement with FPL or by
constructing a separate transm ssion line. A separate |line would
require the approval of the |ocal |egislative body, i.e., the Dade
County Board of Conmmi ssioners (Conm ssion). Wth these paraneters
in place, construction of the cogeneration facility comenced in
m d- 1984 and the facility becane fully operational at the end of
1986.

Center, armed with the capability to produce twenty-seven
megawatts of electrical power, actually needed only ten negawatts
with which to operate. Wth seventeen surplus negawatts of
generating capacity, Center quickly proved to be unprofitable. By
then, however, the die was cast; the project was in place. 14

Fi ngers began to point as the Cogenerators and Dade each bl aned t he

other for a projection mscalculation of this nmagnitude.®

bui l di ngs. FPL objected to the provisions concerning mnunici pal
and state buildings, claimng they were in violation of Florida
| aw prohibiting retail sales of electricity to unrelated third
parties. E.g., PWVentures, Inc. v. N chols, 533 So.2d 281
(Fla. 1988) (a cogenerator may consune the electricity it
generates itself or sell it wholesale to utilities; it may not
make retail sales to third parties). Dade and the Cogenerators
agreed to nake the contract changes.

Bpbout this time, with the help of a consulting firm FPL
began conducting an ei ghteen-nonth study about the effects
(including the potential threat) of cogeneration on it and its
rat epayers, entitled "Strategi c Energy Business Study" (SEBS).

“During the initial sixteen-year period of operation,
Cogenerators sustained estinmated | osses of several thousand
dol lars per nonth. Wen the record was closed in 1989,
Cogenerators cal cul ated cunul ati ve | osses of over sixty mllion
dol | ars.

®Cogenerators filed separate suit in Florida state court
charging Dade with fraudulently overstating Center's projected
el ectrical demands. This litigation was settled in 1994.



To reduce their | osses, the Cogenerators sought a | ogical use
for the excess power. Under rules pronmulgated by the PSC, two
options were imedi ately avail abl e: (1) the Cogenerators could
either sell the surplus electricity to FPL at a rate equal to FPL's

avoi ded cost ; '°

or (2) the Cogenerators could force FPL to transm t
or wheel the excess power to another Florida utility, who in turn
woul d purchase it at its own avoi ded cost rate.

At avoided cost rates, it appeared that the Cogenerators
could not break even with either option. FPL alleges that the
Cogenerators deliberately ignored their two |l egiti mate options and
pursued a third, allegedly illegitimte, alternative in order to
obtain higher prices for their power: the Cogenerators approached
FPL to wheel their surplus power to other Dade facilities outside
Center, nost notably, to Hospital, two mles northwest. Believing
that the Cogenerators' request violated the PSC s self-service
wheel ing rul es,* FPL declined to wheel

Rebuffed by FPL, the Cogenerators then turned to the best

efforts clause in its contract with Dade. They directed Dade, in

effect, to petition the PSC for an order conpelling FPL to wheel

®Under PURPA and inpl ementing federal and state
regul ations, utilities are required, upon request, to purchase
t he power output of cogeneration facilities at a price equal to
what it woul d have cost the utility to generate that power, or
its avoided cost rate.

YUnder PSC regul ations, the Cogenerators can ask FPL to
wheel electricity fromCenter to Hospital only if they qualify
under the self-service wheeling rules: (1) there nmust be an
exact identity of ownership between the generator and the
consuner of the electricity; and (2) wheeling wll not increase
rates to utility, i.e., FPL ratepayers. Fla.Adm n.Code R 25-
17.0882. Under Florida |aw, a cogenerator may not sel
electricity at retail. PWVentures, 533 So.2d at 281.



power from Center to other Dade facilities, including Hospital.

After an eleven-nonth adm nistrative proceeding, the PSC
deni ed Dade's petition. The PSC found that Dade could not conply
with the PSC s self-service wheeling rules because Dade did not
actually own the generating equi pnment that produced the power to be
wheel ed; did not generate the power to be wheel ed, and was
contractually bound to purchase the electricity from the
Cogenerators.® Hence, the PSC found, by definition, that Dade
could not "serve oneself." Petition of Metropolitan Dade County
for Expedited Consideration of Request for Provision of Self-
Service Transm ssion, Order No. 17510, Docket No. 860786-El, 87
FPSC 5:32, 35-37 (May 5, 1987).%

After the PSC wheeling disallowance, the Cogenerators played
their fourth and final card: what can't be sent indirectly, send
directly. They approached Dade with a proposal to construct a
separate transmssion line from Center to Hospital. A separate
line would reduce surplus electricity wi thout bei ng dependent upon
wheel i ng by FPL at avoi ded cost rates. A joint subm ssion was nade
by the Cogenerators and Dade to Commi ssion for its approval. The
Cogener ators | obbi ed Conmi ssion for approval; FPL | obbi ed agai nst.
The Comm ssion voted five-to-one against the construction of the

separate transm ssion |ine.

®The fact that Dade had legal title to the building in
whi ch the electrical generating equi pnent was housed was not
controlling. The PSC al so saw no nerit to Dade's argunent that
its option to purchase the cogeneration equi pnment was the
equi valent of equitable title.

“The PSC did not address the inpact, if any, of the
wheel i ng request upon other FPL custoners.



Wthin weeks, the Cogenerators filed this suit.
1. PROCEDURAL BACKGROUND

The Cogenerators contend they suffered | osses at Center due to
FPL's anti-conpetitive conduct in three areas: (1) by FPL's
refusal to wheel, when FPL allegedly prevented Cogenerators from
providing service to Hospital; (2) by FPL's manipulation of its
rate structure (when FPL all egedly offered | ower rates to custoners
consi dering cogeneration; paid cogenerators too little for their
excess power; and proposed higher rates for backup power sold to
cogenerators); and (3) by FPL's interference with interconnection
(when FPL allegedly inposed wunreasonable terns in the
i nterconnecti on agreenent governing the manner in which Center is
physically connected to FPL's system).?

After discovery, FPL filed a notion for summary judgnent. The
district court heard oral argunent in 1989 and 1993. 1In 1994, the
district court denied summary judgnent.

Thi s appeal foll ows.

[11. STANDARD OF REVI EW

Application of the state-action and Noerr/Pennington i mmunity

**The Cogenerators' conplaint, asserting antitrust and
tortious-interference clains, was filed in Novenber 1988. An
anmended conplaint was filed in March 1989. Count One of the
amended conplaint clains that FPL's actions constituted an
unl awf ul nonopoly and unl awful attenpts to nonopolize trade in
violation of Section 2 of the Sherman Act, 15 U S.C. § 2; Count
Two clains that the conduct constituted an unlawful conspiracy in
restraint of trade in violation of Section 1 of the Sherman Act,
15 U.S.C. 8 1; Count Three clains that FPL's actions constituted
unl awful discrimnation in price or services or facilities
furnished to custonmers, in violation of Section 2 of the O ayton
Act, as anended by the Robinson Patman Act, 15 U.S.C. § 13;

Count Four clainms that FPL tortiously interfered with the
Cogenerators' contractual relations in violation of common |aw.



doctrines is a question of |aw See F.T.C. v. Hospital Bd. of
Directors of Lee County, 38 F.3d 1184, 1187 (11th G r.1994). As
the question of immnity is strictly one of law, this court nakes
a de novo determnation of whether the district court erred in
denyi ng summary judgnment. Bolt v. Halifax Hosp. Medical Center,
980 F.2d 1381, 1384 (11th Cir.1993).
| V. DI SCUSSI ON

A. Introduction

FPL's notion for summary judgnent relies principally on two
imunity doctrines: the state action immunity doctrine and the
Noerr/ Penni ngton imunity doctrine. The district court denied
summary j udgnment under bot h.

W review each of these findings de novo.
B. The State Action Imunity Doctrine

The Supreme Court first articulated the state-action inmunity
doctrine in Parker v. Brown, 317 U. S. 341, 63 S.C. 307, 87 L.Ed.
315 (1943). In Parker, the Court grappled with the applicability
of the Sherman Act to a California agricultural statutory program
intended to restrict conpetition anong private producers of raisins
in order to stabilize prices and prevent econom c waste. Relying
on principles of federalism and state sovereignty, the Court
refused to find that the Sherman Act was "intended to restrain
state action or official action directed by a state" and determ ned
that "[t]here is no suggestion of a purpose to restrain state
action in the Act's legislative history." 1d. at 351, 63 S.C. at
313. The Court held, therefore, that federal antitrust |aws were

not intended to reach state-regulated anticonpetitive activities.



ld. at 350-52, 63 S.Ct. at 313-14; Cty of Colunbia v. Omi
Qut door Advertising, Inc., 499 U S. 365, 370, 111 S.Ct. 1344, 1348,
113 L. Ed. 2d 382 (1991).%

Thirty-seven years later, in California Retail Liquor Dealers
Ass'n. v. Mdcal Aluminum Inc., 445 U S 97, 100 S.C. 937, 63
L. Ed. 2d 233 (1980), a unaninmous Court established a two-pronged
test to determine when private party anticonpetitive conduct is
entitled to state action immunity fromantitrust liability: (1)
the conduct had to be perfornmed pursuant to a clearly articul ated
policy of the state to displace conpetition with regulation; and
(2) the conduct had to be closely supervised by the state. [1d. at
105, 100 S.Ct. at 943; see also F.T.C. v. Ticor Title Ins. Co.,
504 U.S. 621, 112 S.Ct. 2169, 119 L.Ed.2d 410 (1992).2% These two
prongs are addressed bel ow.

1. Cearly Articulated Policy of the State.

The Court set out the first elenent of state action immunity
in Southern Motor Carriers Rate Conference, Inc. v. US., 471 U S
48, 105 S. . 1721, 85 L.Ed.2d 36 (1985). There, the Court

“I'The Parker Court held that the purpose of the Sherman Act
"was to suppress conbinations to restrain conpetition and

attenpts to nonopolize by individuals and corporations.” The Act
did not prohibit anticonpetitive restraints prescribed by the
states "as an act of government."” 317 U S. at 352, 63 S.C. at
314.

*The clear articulation requirenment ensures that antitrust
law wi Il not be set aside unless the state does in fact intend to
di spl ace conpetition, i.e., the challenged schene does not sinply
represent unsanctioned private conduct. See generally 1 P
Areeda & D. Turner, Antitrust Law 207, 214 (1978). The active
supervi sion requirenent ensures that even where there is state
aut hori zation, such authorization constitutes nore than nere
permssion to violate the Sherman Act. A state may di splace the
Act, but in doing so it nust replace it with a schene of state
regulation. 1d. at 213.



determined that a private party acting pursuant to an
anticonpetitive regul atory programneed not "point to a specific,
detailed legislative authorization”™ for its challenged conduct.
Id. at 57, 105 S.C. at 1726. As long as the State as sovereign
clearly intends to displace conpetition in a particular field with
a regulatory structure, the first prong of the Mdcal test is
satisfied. 1d. at 64, 105 S.C. at 1730.

In this case, the district court found that Florida has two
statutory policies regardi ng power generation and transm ssion: a
policy favoring nonopoly power in Florida electric utilities, and
a policy of encouraging developnent of Florida cogeneration
facilities, conplenented by the inplenentation of PSC regul atory
guidelines. Fla.Stat. 8§ 366.051 (1991). The district court found
t hat these statutes set out clearly articulated policies regarding
utilities and cogenerators. Accordingly, the district court found
that FPL had satisfied the first prong of the Mdcal test, except
as to its Strategic Energy Business Study or SEBS. See supra n.
14.

We agree with the district court that Florida has an obvi ous
and clearly articulated policy to displace conpetition wth
regulation in the area of power generation and transm ssion and
that FPL's conduct has been perfornmed pursuant to that policy. The
Florida | egislature gave the PSC broad authority to regulate FPL
See Ch. 366, Fla.Stat. Further, the relationship between Florida
utilities and cogenerators has been subject to pervasive state
regul ation through statute and regulatory rules. Fla.Stat. 8§

366. 05(1), .04(1), (5), .06(1), .051 (1994); Fla.Adnin.Code R 25-



17.080-.091 (1988). A nyriad of agency proceedings have
transpired. * The field has not been left to the parties'
unfettered business discretion. 1In addition, the Florida Suprene
Court has been active in its role of judicial review See C F.
| ndustries, Inc. v. Nichols, 536 So.2d 234 (Fla.1988) (standby
rates for qualifying facilities); PW Ventures, Inc. v. N chols,
533 So.2d 281 (Fla.1988) (third-party sales by qualifying
facilities); Storey v. Mayo, 217 So.2d 304, 307 (Fla.1968), cert.
denied, 395 U S. 909, 89 S.C. 1751, 23 L.Ed.2d 222 (1969) ("The
powers of the Conm ssion over ... privately-owned utilities [are]
omi potent within the confines of the statute and the limts of
organic law").

We di sagree, however, with the district court's exclusion of
SEBS from its finding. It is clear that Florida intended to
di spl ace conpetition in the utility industry with a regulatory
structure, Southern Mdtor Carriers, 471 U S. at 64, 105 S.Ct. at
1730, and FPL's internal SEBS study has no rel evance to the issue
of Florida's clearly articul ated policy of regulation. Contrary to
the district court's ruling, we conclude that the first prong of
the state action defense is satisfied here, wi thout qualification,

that is, including SEBS.*

The sunmary judgnent record includes nore than fifty PSC
orders dealing with issues germane to the utility/cogenerator
rel ati onshi p.

**SEBS examine alternatives in preparing for the future and
provi de, for exanple, a good business plan for the possibility
that interest rates may fall, or the population gromh rate of
Florida may rise. Wen FPL has finished its good business
pl anning, the reaction it takes to this planning will then be
subject to state regulation. |If the end product of the SEBS is
illegal, the conduct will be struck down when the action is taken



2. Conduct Actively Supervised by the State.

This second prong of the state action defense applies when
the challenged conduct is by a private party rather than a
governnment official. Ticor, 504 U S at 630, 112 S.C. at 2175.
Active state involvenent is the second precondition for antitrust
i mmuni ty; the conduct by the private party has to be closely
supervi sed by the state. Mdcal, 445 U. S. at 105-06, 100 S.Ct. at
943-44. The active supervision requirenment is designed to ensure
that the state has "ultimate control"™ over the private party's
conduct, with the power to review and di sapprove, if necessary,
particular anticonpetitive acts that may offend state policy.
Patrick v. Burget, 486 U S. 94, 101, 108 S.Ct. 1658, 1663, 100
L. Ed. 2d 83 (1988).

The district court considered FPL's conduct in three areas
alleged to be anticonpetitive by the Cogenerators: (1) FPL's
refusal to wheel; (2) its use of rates; and (3) its alleged
interference with interconnection. It determned that for FPL to
nmeet the second prong of the state action defense, Florida, through
t he PSC, nmust have "actively supervised, substantially revi ewed, or
i ndependent |y exercised judgnent and control" over FPL's "overal
anti-conpetitive canpaign."”

In each of the three areas, the district court found that,
while the PSC had the power to review FPL's conduct, it was not
given the opportunity to exercise its power to review FPL's

conduct. Therefore, the district court determ ned that the PSC s

or proposed to the PSC. See Cty of Colunbia, 499 U S at 376-
77, 111 S.C. at 1352.



regul atory authority (in application or as applied) did not satisfy
the second prong of the state action imunity standard.

As we conclude that the PSC did in fact exercise active
supervi sion over FPL, we do not discuss these areas separately, as
the sane rationale applies to each
3. The Active Supervision in this Case.

In 1987, the PSC denied Dade's petition to allow the
Cogenerators to wheel power to Hospital because they could not
satisfy the PSC self-service wheeling rules. In re: Petition of
Metropol itan Date County, Order No. 17510 (1987).%

The district court notes that FPL stands behind this PSC
ruling as conclusive evidence of active state supervision. The
district court finds this reliance m splaced. It focuses instead
on the circunstances |leading up to the PSC hearing: FPL's acts
that have their genesis in the enbryonic stages of Center when FPL
participated in the early negotiations of the Cogenerator-Dade
agreenent. That is, under an estoppel-like analysis, the district
court found that, when FPL ostensibly gave its blessing to the
contract (with full know edge that it contenplated: (1) the
wheel i ng of excess power by FPL to other Dade |ocations; (2) the
conveyance of power to other Dade facilities through a direct
transm ssion |ine; or (3) the sale of excess power to FPL at
avoi ded cost rates), it can't be heard to conplain now. The

district court's determ nation is based, not on whet her the PSC had

®As Dade did not own the generating equi pnent, there was
not an exact identity of ownership between the generator of the
el ectricity on the one hand, and the ultimte consuner of the
electricity, on the other. Fla.Adm n.Code, Rule 25-17.0882; PW
Ni chols, 533 So.2d at 281.



the power to actively supervise and review FPL's conduct, but on
whether it was ever given the opportunity to exercise its power to
supervi se and revi ew (and possi bly di sapprove), these early acts of
FPL. ?°

That is not the issue. The issue is this: Has the State of
Florida, through its state regulatory agency, the PSC, actively
supervi sed FPL in the areas of wheeling, rates and i nterconnection?
The answer is clearly yes, as to each. The fact that FPL didn't
conpl ain about wheeling or rates or interconnection when it first
reviewed the Center contract is not material as to whether or not
the PSC had the power to actively supervise FPL. That power is
insulated. FPL's failure to object does not take away fromthe PSC
its opportunity to exercise the power of active supervision.
Failure by the parties to commence an action or proceeding (at the
time when the district court apparently thought they should have
obj ected), does not constitute the nullification of the PSC s power
to act.

The PSC exercises its powers only when called upon to do so.
No call was nmade. For exanple, the decisions of this circuit
govern or control a plethora of |egal issues—but if a particular
issue is never brought before us—+t doesn't nean we don't have
control. W don't have opportunity—but we still have control. W

still have active supervi sion.

It is clear that the district court is pondering why FPL
was not heard to conplain, froma |egal standpoint, about this
cogeneration project when it was on the drawi ng board. W, too,
have wondered in amazenent as to how this project, structured as
it was, nmade it this far. W can do no nore than ponder
however, as that is not the question before us.



The record is cl ear—+the doors to the PSC were open to all with
standing to conplain. Being net with a conplaint, the PSC had the
full power to actively supervise. Whet her or not the State,
t hrough the PSC, exercises its control sua sponte is not material,
unl ess, of course, there is an apparent devious design to abdicate
or obstruct control, and that is not the case here. The record
shows that, when the PSC was called upon, they acted. W, the
judiciary, do not have to take a walk with the PSC nenbers to see
if they visit FPL's offices every norning.

In sum Florida has clearly articul ated policies regardingthe
rel ati onship between FPL and the Cogenerators. |In addition, the
record is clear that the PSC actively supervised all aspects of
FPL's alleged anti-conpetitive conduct. W conclude, therefore,
that both prongs of the state action inmunity doctrine are
satisfied here and FPL's conduct is inmmune fromantitrust liability
in each of the three areas of wheeling, rates and interconnection.
C. The Noerr/Pennington Doctrine of Inmunity

Noerr/Pennington follows naturally from the state action
doctrine. While the state action doctrine protects private actions
authorized by the state, the Noerr/Pennington doctrine protects
private efforts to influence government officials in creating or
i npl ementing |egislation that has anticonpetitive effects. This
so-called political action doctrine protects First Arendnent rights
to assenble and petition government. It springs less from the

traditional power of the sovereign than from the rights of



individuals to petition the sovereign.?

In Eastern Railroad Presidents Conference v. Noerr NMotor
Freight, Inc., 365 U S 127, 81 S.C. 523, 5 L.Ed.2d 464 (1961),
and United M ne Wrrkers v. Pennington, 381 U S. 657, 85 S. Ct. 1585,
14 L.Ed.2d 626 (1965), the Suprene Court held that concerted
efforts to restrain or nonopolize trade by petitioning government
officials are protected fromantitrust liability under the Shernman
Act . California Mdtor Transport Co. v. Trucking Unlimted, 404
U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d 642 (1972).?® The litigation in
Noerr grew out of an "economic life or death" struggle between
rail roads and the trucking industry for the lucrative | ong-di stance
haul i ng of heavy freight. Noerr, 365 U.S. at 129, 81 S.Ct. at 525.
The truckers alleged that the railroads were behind a publicity
canpai gn designed to procure legislation that would hurt the
trucking industry. I1d. The Noerr Court found that attenpts by the

rail roads to secure the passage and enforcenent of anticonpetitive

*There are two main differences between the state action
doctrine and the Noerr/Pennington doctrine. Wen the governnent
chooses to di splace conpetition wi thout being petitioned to do so
by private parties, state action applies but Noerr/Pennington
does not. Wen private parties petition the governnent to
di spl ace conpetition, but the governnment refuses to take such
action, Noerr/Pennington applies but state action does not.

Matt hew R. Gutwein, The Conmercial Exception: A Necessary
Limtation to the Noerr-Pennington Doctrine, 63 Ind.L.J. 401, 411
n. 68 (1987); see generally Daniel R Fischel, Antitrust
Liability for Attenpts to Influence Governnent Action: The Basis
and Limts of the Noerr-Pennington Doctrine, 45 U. Chi.L. Rev. 80,
82-88 (1977); (first nane) Cal kins, Devel opnents in Antitrust
and the First Amendnent: The Di saggregation of Noerr, 57
Antitrust L.J. 327 (1988).

#In California Motor Transport, the Supreme Court extended
Noerr to attenpts to petition adm nistrative agencies and the
judiciary but limted Noerr protection in actions designed to
deny plaintiffs access to the courts and adm nistrative agenci es.
404 U.S. at 511-12, 92 S.Ct. at 612-13.



| aws cannot form the basis for antitrust liability regardl ess of
any injury to truckers:

It is inevitable, whenever an attenpt is nade to influence

| egislation by a canpaign of publicity, that an incidental

effect of that canpaign may be the infliction of some direct
injury upon the interests of the party against whom the
canpaign is directed.... To hold that the knowing infliction
of such injury renders the canpaign itself illegal would thus
be tantanmount to outlaw ng all such canpaigns.

|d. at 143-44, 81 S.Ct. at 532-33.%

The Suprenme Court gave two reasons for its decision. First,
to the extent that state governnment has the power to restrain
trade, a contrary holding would be in direct conflict with the
state action doctrine. |Id. at 137 and n. 17, 81 S.C. at 529 and
n. 17. Second, allowi ng such conduct to establish Sherman Act
l[iability mght substantially inpair First Amendnent rights to
assenble and to petition the governnent. 1d. at 137-38, 81 S. C
at 529-30.

When the Suprene Court deci ded Pennington four years |ater,
it expanded Noerr to include efforts to petition the executive
branch and broadened the scope of protected behavior. 381 U.S. at
669, 85 S.Ct. at 1593. The Noerr doctrine, said the Pennington
Court, "shields from the Sherman Act a concerted effort to

i nfluence public officials regardless of intent or purpose.” |Id.

at 670, 85 S. . at 1593 (enphasis added). Furthernore, the Court

®Private action that is a sham (not genuinely ained at

procuring favorabl e governnment action) is not protected,

regardl ess of the forum Noerr, 365 U S. at 144, 81 S.C. at 533
("There may be situations in which a publicity canpaign
ostensibly directed toward governnental action, is a nere shamto
cover what is actually nothing nore than an attenpt to interfere
directly with the business relationships of a conpetitor and the
application of the Sherman Act would be justified.").



held that "[j]oint efforts to influence public officials do not
violate the antitrust |aws even though intended to elimnate
conpetition. Such conduct is not illegal, either standing al one or
as part of a broader schene itself violative of the Sherman Act.”
I d. (enphasis added). This imunity doctrine extends to the
| obbyi ng of local legislators. City of Colunbia, 499 U S. at 379-
84, 111 S. . at 1353-56. "[T]hat a private party's politica
notives are selfishisirrelevant: "Noerr shields fromthe Shernman
Act a concerted effort to influence public officials regardl ess of
intent or purpose.' " Id. at 380, 111 S. C. at 1354, quoting
Penni ngton, 381 U.S. at 670, 85 S. . at 1593.%

In Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U S.
492, 108 S.Ct. 1931, 100 L.Ed.2d 497 (1988), the Suprene Court
began to differentiate between degrees of antitrust immunity for

acts of petitioning the government.* It noted that the scope of

%See also McGQuire Ol Co. v. Mapco, Inc., 958 F.2d 1552,
1560 (11th Cir.1992) ("[I]Jt is axiomatic that actions taken with
an anti-conpetitive purpose or intent remain insulated from
antitrust liability under the Noerr-Pennington doctrine.")
(enmphasi s added).

%Al li ed Tube involved the National Fire Protection
Associ ation, a private standard-setting organization. It set
product standards and published fire protection codes that were
routinely adopted into |law by state and | ocal governnent. The
code permtted electrical conduits nmade of steel but not of
plastic. A plastics manufacturer proposed the adoption of
plastic conduits into the code as well. The proposal was
approved in conmttee. It could then be adopted by a sinple
maj ority of association nmenbers at their annual neeting. Before
the vote, the nation's |argest steel producer packed the annual
meeting with synpathetic no-voting nmenbers and the plastics
proposal was defeated. A jury found the steel manufacturer
liable for its actions. The district court granted a judgnment
notw t hstandi ng the verdict, reasoning that the steel
manufacturer was entitled to antitrust inmmunity under Noerr. The
Second Circuit reversed, refusing to extend Noerr inmunity and
the Suprene Court agreed. 1d.



t he protection depends upon the source, context, and nature of the
anticonpetitive restraint at issue. Id. at 499, 108 S.Ct. at 1936.
Absolute imunity from antitrust liability results where the
restraint upon trade or nonopolization is the result of wvalid
governnmental action as opposed to private action. 1d. Further
where, independent of any governnent action, the anticonpetitive
restraint results directly from private action, the restraint
cannot formthe basis for antitrust liability if it is "incidental"
to a valid effort to influence governnmental action. 1d.

The Court found that Allied s efforts were not inmune from
liability because they were essentially conmercial in nature and
their political aspects were secondary. ** |t stated that "[w] hat
di stinguishes this case from Noerr and its progeny is that the
context and nature of petitioner's activity make it the type of
commercial activity that has traditionally had its wvalidity
determined by the antitrust |aws thenselves." Id. at 505, 108
S.¢t. at 1939.

Citing Allied Tube, Todorov v. DCH Heal thcare Authority, 921
F.2d 1438 (11th Gr.1991) and H Il A rcraft & Leasing Corp. v.
Ful ton County, 561 F. Supp. 667 (N.D. Ga.1982), aff'd, 729 F.2d 1467
(11th Cr.1984), the district court in this case found that when

FPL | obbied the Comm ssion to vote against construction of the

¥"[We think that, given the context and nature of the
conduct, it can nore aptly be characterized as commerci al
activity with a political inpact. Just as the antitrust |aws
shoul d not regulate political activities "sinply because those
activities have a commercial inpact,” [Noerr,] 365 U S. at 141,
81 S.C. at 531, so the antitrust |aws should not necessarily
i mmuni ze what are in essence conmmercial activities sinply because
t hey have a political inpact."” 486 U S. at 507, 108 S.C. at
1940.



Center-to-Hospital transm ssion line, its conduct fell within the
so-call ed cormmerci al exception to Noerr because FPL didn't want to
| ose Hospital as a valued customer. The district court reasoned
that FPL's | egislative | obbying was not for political reasons but
for econom c reasons; it violated state policies as it was in
direct contravention to Florida's policies pronoting cogeneration;
it was ained at a conmercial purchasing decision by Dade; and it
was not a political or "policy" decision but a comercial or
pecuni ary one. The district court also found that FPL's
participation in the negotiation of the Cogenerator-Dade contract
was not protected by Noerr inmunity.®

We conclude that the district court's reliance in this case
on Al lied Tube, Todorov and Hill Aircraft to fornul ate a comerci al
exception to Noerr/Pennington as the law of this circuit 1is
m spl aced. The district court has m sreadAl |ied Tube and ext ended
it inaninappropriate way; in addition, neitherTodorov® nor Hill

Aircraft® expressly discuss Noerr in nore than dicta.

¥The district court accepted the Noerr defense, however,
with respect to FPL's | obbying of the PSC to deny the
Cogenerators' self-service wheeling claim apparently on the
basi s that the Cogenerators had conceded that FPL's | obbying
efforts during the PSC hearings were i mune from antitrust
[iability.

*Todorov is distinguishable as it did not involve
| egi sl ative | obbying but rather the | obbying of a hospital peer
group comrittee. Furthernore, the Todorov panel limted its
di scussion of Noerr to a footnote, 921 F.2d at 1446 n. 14,
declined to rule on the Noerr issue, and affirnmed the district
court on other grounds, id.

®The district court decisionin Hill Aircraft was affirmed
by this court w thout discussion. Moreover, the district court
in HIl Arcraft expressly distinguished the facts before it from

t hose involving | egislative | obbying. 561 F.Supp. at 675.



Al'lied Tube involved a private standard-setting associ ation
and not a governnental entity or legislative body. And, while it
is true that the fire code standards in Allied Tube were routinely
adopted into law by a substantial nunber of state and | ocal
governnments, that does not transformthe private association into
a legislative body or even a "quasi-legislative" body. In
addition, Allied Tube did not involve any governnental | obbying.
While it is true under Allied Tube that one nust | ook not only to
the activity's "inpact, but also [to] the context and nature of the
activity," Oder at 44, quoting 486 U. S. at 504, 108 S.Ct. at 1939,
the Suprenme Court continues on to state that "[lobbying] in the
open political arena, where partisanship is the hallmrk of
deci si onmaki ng," is imune, whereas |obbying "within the confines
of aprivate[i.e., non-governnmental] standard-setting process"” may
not be imune. 1d. %

The Supreme Court and this circuit have never expressly
considered the validity of what has been referred to as the
commercial exception to the Noerr/Pennington doctrine and we are
not required to do so now We conclude that FPL's conduct is
protected under Noerr/Pennington and does not fall wunder any
exception, commercial or otherw se. The district court's rejection
of Noerr/Pennington imunity because of a perceived commercia
exception was in error.

Second, FPL has a constitutional right to petition its

®Allied Tube actually supports FPL's position, that is,
they were imune fromantitrust liability when they | obbied
Conmi ssion, an "open political arena,"” or Dade's legislative
body.



governing | egislative bodies. FPL | obbied Commission to vote
agai nst constructing the separate transmission |Iine; t he
Cogenerators | obbied Comm ssion to vote for construction. FPL's
motivation to speak out against building the line is irrelevant.?
It is obvious that FPL had a self-interest in protecting its energy
custoner base; to |lose Hospital as a custonmer woul d have cost FPL
t housands of dollars a year in |lost revenues. The fact that this
| obbying was in FPL's conmerci al best interest is beside the point.
City of Colunmbia, 499 U S at 380, 111 S.C. at 1354 (that a
private party's political notives are selfish is irrelevant).

The district court found it significant that FPL | obbied a
| egislative body for a specific purpose—onstruction of a
transm ssion |ine—rather than passage of favorable legislation in
general . That is not significant. The First Amendnent protections
of Noerr do not turn on whether one petitions for governnenta
action in general or for specific |legislative action. Legislative
| obbying is protected, "either standing alone or as part of a
broader schenme itself violative of the Sherman Act." Penni ngton,
381 U.S. at 670, 85 S.Ct. at 1593; see also Gty of Colunbia, 499
U S at 381, 111 S.C. at 1354.

In sum we | ook to the conduct, not the intent or notivation
behi nd the conduct. The fact that FPL had a pecuniary interest in
t he outcome of the | obbying or that the | obbying was for a specific

pur pose does not matter, it nmerely begs the question. And, suffice

In reality, FPL should be expected to speak out;
otherwi se, the PSC could find that FPL wasn't protecting its
energy custoner base, and, subject FPL to serious penalty if, as
aresult, electric rates to consunmers were driven up



it to say that a circunstance m ght one day present itself that
could anpbunt to conduct not protected under Noerr/Pennington as
sonme sort of commercial exception. That is not the case here. W
conclude that FPL's conduct in | obbying the Comm ssi on agai nst the
construction of a separate transmission line is constitutionally
protected under the Noerr/Pennington doctrine of imunity.
V. CONCLUSI ON

For the reasons stated above, under both the state-action and
t he Noerr/Pennington imunity doctrines, we conclude that FPL's
conduct concerning the Cogenerators is immune from antitrust
l[iability in each of the areas of wheeling, rates, interconnection,
and | obbyi ng. W reverse the district court's denial of FPL's
notion for summary judgnent in these four areas. As this ruling
does not entirely resolve the dispute before us, however, we | eave
all remaining issues for determ nation upon renmand.

The decision of the district court is reversed. The case is
remanded for further proceedings consistent with this opinion.

REVERSED and REMANDED.



