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Appeals from the United States District Court for the Southern
District of Florida (No. 88-2145-Cl V- Atkins), Cyde Atkins, Judge.

ON PETI TI ON FOR REHEARI NG AND SUGGESTI ON OF REHEARI NG EN BANC

Bef ore EDMONDSON, Circuit Judge, HILL, Senior Grcuit Judge, and
MLLS, District Judge.

PER CURI AM
Upon consi deration of the appellee's suggestion for rehearing
en banc, treated as a petition for rehearing by the panel, the sanme

is granted, and the opinion filed in this case on March 8, 1996,

"Honorable Richard MIls, US. District Judge for the
Central District of Illinois, sitting by designation.



and published at 76 F.3d 1560, is nodified in one respect. The
first colum, consisting of three full paragraphs, 76 F.3d at 1570,
is deleted, and in lieu thereof the follow ng three paragraphs,
including two footnotes, are substituted:

We agree with the district court that the issue in this
case is active supervision vel non. We disagree with the
district court that the PSC s supervision was insufficient.
The record reflects that the PSC played an active and
substantial role "in determ ning the specifics of the econom c
policy" pursued by FPL in the areas of wheeling, rates, and
i nterconnection. See Ticor, 112 S.C. at 2177.

Utilities, including suppliers of electrical energy, are
traditionally heavily-regul ated i ndustries. It is not unusual
for themto be given nonopoly positions, as in Florida, with
state regulation supplanting conpetition as the price and
econom c viability control. The record in this case reflects
a history of active regulation.® As to wheeling, after an
el even-nonth contested adm nistrative proceeding, the PSC
approved FPL's actions in denying the Cogenerators' wheeling
request. As torates related to cogeneration (backup, avoi ded
cost, and interruptible), therecord reflects that these rates
are determ ned by PSC rul emaki ng and have been the subject of
extensi ve and cont ested agency proceedi ngs. Furthernore, the
resulting rates were different from those proposed by the
Cogenerators or FPL. As to interconnection, the record
reflects that the PSC al so conducted extensive proceedi ngs
devel opi ng detail ed i nstructions on interconnection agreenents
and fixing the ternms of FPL's standard interconnection
agr eenent .

We readily conclude, therefore, that FPL's actions bear
the affirmative and ongoing inprimatur of the state; t hat
there is anple evidence in the record to indicate that the
state, through the PSC, has played a substantial role in
determ ning the specifics of FPL's econom ¢ policy; and, that
the state has clearly exercised sufficient independent
judgnment and control to satisfy the active supervision prong.
| d.

Y The district court recognized that "FPL's conduct has
been carefully structured by the [PSC] and supervi sed i n many
[ PSC] proceedings."”

#  Under Fla.Adnmin Code Rule 25-17.087 (1988), a
cogenerator may justify changes to the standard form through
objection to the PSC, which retains full control over the
subj ect matter.

In all other respects, the petition for rehearing is DEN ED



No nmenber of this panel nor other judge in regular active service
on the court having requested that the court be polled on rehearing
en banc (Rule 35, Federal Rules of Appellate Procedure; Eleventh

Crcuit Rule 35-5), the suggestion of rehearing en banc i s DEN ED.



