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In re David G MRQZ, Debtor.
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Appel | ant s,
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Appeal from the United States District Court for the Southern
District of Florida. (No. 92-0921-BKC-AJC-A), A Jay Cristol,
Judge.
Before COX, Circuit Judge, H LL and GARZA', Senior Crcuit Judges.

REYNALDO G. GARZA, Senior Circuit Judge:

Thi s appeal invol ves sanctions i nposed by t he bankruptcy court
against the law firmof Houston & Shahady, P.A. ("H & S") and Eric
S. Gatter ("Gatter"), one of its associates. The district court
bel ow affirnmed the sanctions. For the reasons stated bel ow we
reverse the judgnent and remand the case for an evidentiary
heari ng.

BACKGROUND

On August 10, 1990, David Moz ("Debtor") filed a voluntary
Chapter 7 bankruptcy petition. MIlton G Friedman ("Trustee") was
appointed interim Chapter 7 trustee in the bankruptcy case but
eventual |y becanme the permanent trustee by virtue of 11 U S. C 8§
702(d). On Septenber 18, 1992, the Trustee, with H & S as counsel,

filed a Conplaint for Recovery of a Preferential Transfer against

"Honor abl e Reynaldo G Garza, Senior U S. Circuit Judge for
the Fifth Grcuit, sitting by designation.



Lynn Moz ("Moz"), the Debtor's ex-wife.* The conpl aint was based
on discussions with the Debtor and an affidavit that he provided.
The affidavit alleged that prior to the filing of the bankruptcy,
t he Debtor received several checks, totaling $39,000, fromMartin
Tool, Inc. The Debtor allegedly converted these checks to cash and
transferred different sunms of this noney to various individuals,
including his ex-w fe.

The bankruptcy court set a hearing on May 5, 1993 to resolve

this dispute. Before the hearing date, Moz denied the all egations

'Wth certain exceptions, see, e.g., 11 U.S.C. § 547(c), a
trustee may avoid any transfer of an interest of the debtor in

property—
(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the
debt or before such transfer was nade;

(3) nmade while the debtor was insolvent;
(4) made—

(A) on or within 90 days before the date of the
filing of the petition; or

(B) between ninety days and one year before the
date of the filing of the petition, if such
creditor at the time of such transfer was an

i nsider; and

(5) that enables such creditor to receive nore than
such creditor would receive if—

(A) the case were a case under chapter 7 of this
title;

(B) the transfer had not been nmade; and

(© such creditor received paynent of such debt to
the extent provided by the provisions of this
title.

11. U S.C. § 547(b).



in the Trustee's conplaint. She provided an affidavit
affirmatively claimng that she in fact had not received any such
nmoni es fromher ex-husband. Along with this steadfast denial, she
requested sanctions against the Trustee and his attorneys for
failing to make a reasonable inquiry into the charges set forth in
the conplaint. Approximately two and a half nonths before the date
of the hearing, Moz also took limted discovery fromthe Trustee.
The di scovery established that the Trustee had no other evidence
apart fromthe Debtor's affidavit and testinony to prosecute the
conplaint. Furthernore, during this period neither the Trustee or
H & S attenpted to engage in any form of discovery to further
explore the factual basis of the conplaint.

At the designated tinme, Moz and her able counsel flew to
Mam (from Detroit) for the bankruptcy hearing but neither the
Trustee or Bart Houston ("Houston"), the attorney handling the case
for the Trustee, were present. The hearing was to commence at 1: 30
p.m, but Houston contacted the bankruptcy court and informed it
that he was appearing before another court in Ft. Lauderdale at
that time. |In an effort to accommbdate Houston's conflicts, the
bankruptcy court postponed the hearing until 2:30 that afternoon.
Again, Houston failed to arrive at the designated tine. However,
the Trustee appeared in court and infornmed the bankruptcy court
t hat Houston woul d not be able to attend the hearing and that his
associate, Gatter, would stand in for him?

At the hearing Gatter imediately requested a continuance

’Houst on apparently called Gatter at the latter's car, via
a cellular phone, and directed himto appear in court and handl e
t he case on his behalf.



because he had been unable to serve the Debtor, its key w tness,
wi th a subpoena to conpel himto appear at trial. The bankruptcy
judge agreed to a continuance, but only if the Trustee would
conpensate Moz and her attorney for air fare, cab fare and ten
hours of attorney fees. The Trustee refused this offer so the
hearing continued. Wthout the Debtor's testinony the Trustee was
unable to introduce the Debtor's affidavit into evidence.
Furthernore, the Trustee's testinony reflected that H& S took no
steps to investigate the allegations against Moz outside of
securing the Debtor's affidavit. I ndeed, the Trustee could not
answer any specific questions about the alleged transfer of noney
fromthe Debtor to his ex-wfe.

At the hearing, Moz nmade an unopposed notion to dism ss the
action for failure to set out all the elenents of a preferential
transfer. The notion was granted. Moz also made an ore tenus
nmotion for sanctions, which the court granted. The bankruptcy
court justifiedthe sanctions because, "between Cctober 8, 1990 and
the date that [the] |awsuit was brought, Septenber 18, 1992, which
is 23 nonths, and then continuing to the date of the response by
the plaintiff to defendant's interrogatories, and that is dated
February 16, 1993, so fromthe date of October the 8th of "90 to
February 16 of 1993, no nore information was obtai ned, and yet the
| awsuit was brought." The bankruptcy court stated, "[t]his is, to
be candi d, outrageous.” The court was outraged because the Trustee
proceeded with trial on a sinple affidavit which did not even
identify the specific date of the alleged transfer, the debt the

transfer was to repay, or the manner in which the transfer was



made.

The sancti ons awar ded anmounted to $2,590, or the sunms expended
by Moz to transport herself and counsel to the Mam hearing, and
her attorney's fees. The bankruptcy court levied the sanctions
under Bankruptcy Rule 9011 against datter, as the individual who
signed the conplaint, and H& S, as the law firmrepresenting the
Trust ee. The district court affirmed these sanctions w thout
di scussi on.

DI SCUSSI ON

As the second court in review of the bankruptcy court's
judgment, we review the bankruptcy court's factual findings for
clear error, and its |egal conclusions de novo. Georgian Villa,
Inc. v. United States (In re CGeorgian Villa, Inc.), 55 F.3d 1561,
1562 (11th G r.1995). Wen review ng the inposition of sanctions,
the primary question before us is whether the sanctioning court
abused its discretion. See, e.g., Cooter & Cell v. Hartmarx Corp.,
496 U.S. 384, 405, 110 S. C. 2447, 2461, 110 L.Ed.2d 359, 369
(1990) ("[Aln appellate court should apply an abuse-of-discretion
standard in reviewing all aspects of a district court's Rule 11
determnation."); Chanbers v. NASCO Inc., 501 U S 32, 55, 111
S.C. 2123, 2138, 115 L.Ed.2d 27, 58 (1991) ("W review a court's
i mposition of sanctions under its inherent power for abuse of
di scretion.").

l.

On appeal G atter and H & S claimthat the bankruptcy court

erred i n assessi ng sancti ons agai nst thembecause t he conpl ai nt was

filed only after a reasonable investigation into the factual



al | egati ons had been conducted. Appellants state that at the tine
of its filing counsel acted prudently pursuant to information
obtained in discussions wwth the Debtor and fromfacts alleged in
his affidavit. Additionally, H & S argues that even if the
i ndi vi dual associ ate was sanctionabl e under Bankruptcy Rule 9011

t he bankruptcy court erred in inposing sanctions onthe lawfirmin
light of the Suprenme Court's decision in Pavelic & LeFlore v.
Marvel Entertai nment Goup, 493 U S. 120, 110 S. C. 456, 107
L. Ed. 2d 438 (1989).

Bankruptcy Rule 9011 is substantially identical to Federa

Rule of Civil Procedure 11.°® Like Rule 11, Bankruptcy Rule 9011
ties sanctions to an attorney's signature on a particul ar pl eading
or docunent which is filed with the court. Thus, authorities

appl yi ng these standards under Rule 11, prior to its amendment, *

*Bankruptcy Rul e 9011 provides, in relevant part, as
foll ows:

The signature of an attorney or a party constitutes a
certificate that the attorney or party has read the
docunent; that to the best of the attorney's or
party's know edge, information, and belief forned after
reasonable inquiry it is well grounded in fact and is
warranted by existing |law or a good faith argunent for
t he extension, nodification, or reversal of existing
law, and that is not interposed for any inproper

pur pose, such as to harass or to cause unnecessary
del ay or needl ess increase in the cost of litigation or

adm nistration of the case.... |[If a docunent is signed
in violation of this rule, the court on notion or on
its own initiative, shall inpose on the person who

signed it, the represented party, or both, an
appropriate sanction, which may include an order to pay
to the other party or parties the amount of the
reasonabl e expenses incurred because of the filing of

t he docunent, including a reasonable attorney's fee.

‘Recent anendnents to Rule 11, effective December 1, 1993,
have not yet been duplicated in Rule 9011. These anendnents have
no i npact on our discussion in this section, however, they becone



may be useful in applying Bankruptcy Rule 9011

Sanctions under Bankruptcy Rule 9011 are warranted when (1)
t he papers are frivolous, |legally unreasonable or w thout factual
foundation, or (2) the pleading is filed in bad faith or for an
i mpr oper pur pose. In re Smth, 82 B.R 113, 114
(Bankr.D. Ari z. 1988) ; Bankruptcy Rule 9011. Like Rule 11, the
bankruptcy code permts sanctions only if the objectionable court
paper is signed in violation of the rule. See Bankruptcy Rule
9011; Jones v. International Riding Helmets, Ltd., 49 F.3d 692,
694 (11th G r.1995). "Accordingly, the court's inquiry should only
focus on the nerits of the pleading gleaned fromthe facts and | aw
known or available to the attorney at the tine of filing." Jones,
49 F.3d at 694-95 (original enphasis); Corp. of the Presiding
Bishop v. Assoc. Contractors, Inc., 877 F.2d 938, 943 (1lilth
Cr.1989), cert. denied, 493 U. S. 1079, 110 S.C. 1133, 107 L. Ed. 2d
1038 (1990); In re General Plastics Corp., 170 B.R 725, 732
(Bankr.S.D.Fla.1994). "The court is expected to avoid using the
wi sdom of hindsight and should test the signer's conduct by
i nqui ri ng what was reasonable to believe at the tinme the pl eading,
notion, or other paper was submtted.” Souran v. Travelers Ins.
Co., 982 F.2d 1497, 1506 (11th Cir.1993) (quoting Fed. R Cv.P. 11
Advi sory Comm ttee Note).

Furthernore, this Circuit has determned that Rule 11 does
not inpose a "continuing obligation " on a party to anend a
conplaint, so long as, at the very least, the conplaint was

reasonably interposed in the first place. Bishop, 877 F.2d at 943.

nore relevant in Section IIl.2., discussed infra.



Because Bankruptcy Rule 9011 tracks the present tense |anguage of
Rule 11,° the former al so does not inpose a continuing obligation
on the party to amend the conplaint. Inre CGeneral Plastics Corp.
170 B.R at 732 (citing Bishop, 877 F.2d at 943).

When a court is confronted with a notion for sanctions under
Rule 11 or Bankruptcy Rule 9011, it nust first determ ne whether
the party's claimis objectively frivolous, in view of the | aw or
facts, and then, if it is, whether the person signing the docunent
shoul d have been aware that it was frivolous. Jones, 49 F.3d at
695 (citing M@ire G| Co. v. Mpco, Inc., 958 F.2d 1552, 1563
(11th Gr.1992)). In other words, we nust inquire whether she
woul d have been aware that it was frivolous if she had conducted a
reasonable inquiry. Id. |If an attorney has failed to conduct a
reasonable inquiry into the matter, then the court is obligated to
i npose sanctions even if the attorney had a good faith belief that
t he cl ai mwas sound. | d. The reasonabl eness of the prefiling
i nquiry may depend on the follow ng factors: the tine available to
the signer for investigation, whether he had to rely on a client
for information as to the underlying facts, and whether the paper
was based on a plausible viewof the law. 1d. (citing Donal dson v.
Clark, 819 F.2d 1551, 1556 (11th G r.1987) (en banc)). The
reasonabl eness of the inquiry may depend on the extent to which
factual devel opnent necessitates discovery. |Id.

A conplaint is factually groundless and nerits sanctions

°Bankruptcy Rul e 9011 provides that the signing of a
pl eadi ng or other paper is a certificate that the paper "is well
grounded in fact and is warranted by existing |aw or a good faith
argunent for the extension, nodification, or reversal of existing
law. ..."



where the plaintiff has absolutely no evidence to support its
al | egati ons. In re Ceneral Plastics Corp., 170 B.R at 731.
Al though the failure of proof at trial is not necessarily
sufficient to support the inposition of sanctions, the |ack of
evidence to support a plaintiff's factual assertions or |[egal
theories is an inportant elenent in the sanction analysis. See
Davis v. Carl, 906 F.2d 533, 536-537 (11th G r. 1990) (weak evi dence
does not wusually justify sanctions, unlike the case where no
evidence is presented to support the factual allegations); Inre
General Plastics Corp., 170 B.R at 732.

In re Inter-Anmerica Mnerals, Inc., 107 B. R 543
(N. D. Tex. 1989), dealt with a situation simlar to the one before
us. In that case, the attorney for the trustee filed a conpl ai nt
to recover preferential paynents allegedly nade to the appellee.
The appel lee filed a counterclaimalleging that the trustee and his
attorney had not nmade a reasonable inquiry into the law and the
facts before signing and filing the conplaint, and that they were
therefore in violation of Bankruptcy Rule 9011. The bankruptcy
court found that sanctions were proper against the attorney and t he
trustee. On appeal, the district court reversed the sanctions
ruling. Before signing the docunent, the attorney and the trustee
had di scussed the basis for the conplaint on several occasions.
The attorney had al so taken | imted di scovery fromthe president of
the debtor corporation to establish that the debtor was severa
nmont hs behind in its debt paynents. There was al so evi dence before
the court showi ng that the appel |l ee had recei ved paynent of 100% of

t he debtor's debt within the 90 day period prior to the filing of



t he debtor's bankruptcy. Based on these facts, the court held that
the trustee and his attorney had sufficient reason to believe that
the paynent nmade by the debtor to the appellee nay have been a
preferential transfer. 1d. at 546. The sanctions were erroneously
i nposed because the filing of the conplaint appeared to be a good
faith effort to investigate what seenmed to be a preferential
paynent. |d.

As Inter-Anerica denonstrates, our focus under Bankruptcy
Rul e 9011 i s what was known by the signing attorney at the tine the
pl eading was filed. W conclude that at the tinme of the filing,
G atter had a good faith belief after reasonable inquiry that the
conplaint was well grounded in fact. There was nothing known to
G atter at that tine he signed the conplaint tolead himto believe
that the factual allegations were frivolous. As inlnter-Anerica,
t he Trustee had several discussions with its counsel concerning the
al l eged preferential transfers. The appellants al so di scussed the
all eged preferential transfers with the Debtor and secured an
affidavit fromhim under penalty of perjury, concerning the noney
transfers. Regarding Moz, the affidavit stated that the Debtor,
whi | e i nsol vent, ® had recei ved significant funds froma third party
ninety days prior to the filing of the bankruptcy, that sone of
t hose funds were transferred for the benefit of his ex-wife, and

that this was done in satisfaction of his support obligations to

®For pur poses of section 547, the debtor is presuned to have
been insol vent on and during the 90 days i mmedi ately precedi ng
the date of the filing of the petition." 8§ 547(f).



her.’

These factual allegations, if true, would Iikely establish
a preferential transfer to Moz. Thus, although the affidavit (and
the Debtor's testinony) may have been insufficient to succeed at
trial, under Bankruptcy Rule 9011 it was sufficient to warrant the
filing of the conplaint. 1In fact, the Trustee had a duty to act
based on the Debtor's affidavit which provided at that tine the

sol e evidence of the alleged preferential transfer.?

| ndeed, we
note that this same affidavit led to the filing of several actions
which allowed the Trustee to avoid over $18,000 in preferentia
transfers. The conpl ai nt agai nst Moz was reasonably interposed in
the first place. Therefore, sanctions were inproper against the
signer of the conpl aint.

However, the problemw th the instant case, as noted by the
bankruptcy court, is that after the filing of the conplaint,
neither the Trustee nor H & S took any steps to gather evidence to

conclusively establish the preferential transfer. They conducted

absolutely no discovery in preparation for trial. H & S did not

"The Debtor's affidavit was filed October 8, 1990. In it he
specifically alleged having transferred $6,660.00 to Ms. M oz—

2. Wthin ninety (90) days prior to the filing of the
bankruptcy proceedings, | received funds fromMartin
Tool & Machi ne Co., which funds were di sbursed for the
bel ow i ndi cated reasons as foll ows:

(b) Lynn Moz (Ex-Wfe) Back support and
separation obligations $4, 400. 00.

(1) M scell aneous house repairs on house awarded
to Ex-Wfe in divorce proceedi ngs $2, 260. 00.

8A trustee in bankruptcy has a statutory duty to "coll ect
and reduce to noney the property of the estate ...", and to
"avoid any transfer of an interest of the debtor in property nmade
on or within 90 days before the date of the filing of the
petition...." 11 U S.C. 88 704(1), 547(b)(4)(A.



even depose Ms. Moz or the Debtor. Moreover, H & S did not
produce the Debtor at trial nor introduce his affidavit in
evidence. More inportantly, Moz denied receiving such noni es and
filed a notion for sanctions because H & S allegedly did not
inquire into the facts of the affidavit. At the very least, H& S
was put on notice that the affidavit nmay have been inaccurate as to
the Debtor's ex-w fe.

This Court cannot determine from the record whether H & S
di scovered at sone point that the factual allegations against Moz
were false, or if they believed them to be true throughout the
litigation. Unfortunately, Rule 9011 did not inpose a continuing
obligation on H & S to obtain nore information or revaluate its
position as the case devel oped. Nevertheless, this rule is not the
only basis for inposing sanctions against an attorney or other
party; sanctions may be justified under the bankruptcy court's
i nherent power. See, e.g., Fellheiner, Eichen & Braverman, P.C. v.
Charter Technologies, Inc., 57 F.3d 1215, 1224 (3rd G r.1995)
(bankruptcy court inposed sanctions under Rule 11 and Bankruptcy
Rul e 9011 but district court affirmed themunder bankruptcy court's
i nherent power to sanction and appellate court affirnmed). |If so,
the rule is settled "that if the decision belowis correct, it nust
be affirmed, although the | ower court relied upon a wong ground or
gave a wong reason.” Brown v. Allen, 344 U S. 443, 459, 73 S. C
397, 408, 97 L.Ed. 469, 490 (1953) (quoting Helvering v. Gow an,
302 U.S. 238, 245, 58 S.Ct. 154, 158, 82 L.Ed. 224, 230 (1937))

(other citation omtted).



In Chanbers v. NASCO Inc., 501 U S 32, 111 S . C. 2123, 115
L. Ed. 2d 27 (1991), the Suprene Court addressed the nature and scope
of a federal court's inherent power to control the proceedings and
t he conduct of the parties involved. The Court acknow edged t hat
" "certain inplied powers nust necessarily result to our Courts of
justice fromthe nature of their institution,' powers "which cannot
be dispensed with in a Court, because they are necessary to the
exercise of all others." " Id., 501 U S. at 43, 111 S.C. at 2132,
115 L.Ed.2d at 44 (quoting United States v. Hudson, 11 U S. (7
Cranch) 32, 34, 3 L.Ed. 259, 260 (1812)) (other citation omtted).
These powers are necessarily vested in courts to manage their
affairs to "achieve the orderly and expeditious disposition of
cases. " | d. These inherent powers, which are incidental to a
federal court, include the power to control and discipline
attorneys appearing before it. Id. (citing Ex parte Burr, 22 U S
(9 Wheat.) 529, 531, 6 L.Ed. 152, 152 (1824)).° However, because
of their potent nature, "inherent powers nust be exercised with
restraint and discretion.” Id., 501 U S. at 42-43, 111 S. C. at
2131-32, 115 L. Ed.2d at 45 (citing Roadway Express, Inc. v. Piper,
447 U.S. 752, 764, 100 S.Ct. 2455, 2463, 65 L.Ed.2d 488, 499-500
(1980)). "A primary aspect of that discretion is the ability to

fashion an appropriate sanction for conduct which abuses the

°These incidental powers also include, for exanple, the
power of a federal court to control adm ssion to its bar, punish
parties for contenpt, vacate its own judgnent upon proof that a
fraud has been perpetrated upon the court, bar a disruptive
crimnal defendant fromthe court room dism ss an action on
grounds of forum non conveni ens, act sua sponte to dism ss a suit
for failure to prosecute, and assess attorney's fees agai nst
counsel . Chanbers, 501 U. S. at 43-44, 111 S.C. at 2132-33, 115
L. Ed. 2d at 44-45.



judicial process.” I d. For exanple, circunstances which may

dictate the exercise of inherent power to assess attorney's fees

agai nst counsel, include those where a party has acted in "bad
faith, vexatiously, wantonly, or for oppressive reasons." | d.
(citations omtted). The inposition of sanctions in that

circunstance "transcends a court's equitable power concerning
rel ati ons between the parties and reaches a court's inherent power
to police itself, thus serving the dual purpose of "vindicat[ing]
judicial authority without resort to the nore drastic sanctions
avai | abl e for contenpt of court and mak[ing] the prevailing party
whol e for expenses caused by his opponent's obstinacy.' " I1d., 501
US at 46, 111 S C. at 2133, 115 L.Ed.2d at 46 (citation
om tted).

The fact that rules such as Rule 11 and Bankruptcy Rule 9011
have been pronulgated by Congress does not displace a court's
i nherent power to inpose sanctions for a parties' bad faith
conduct. See id., 501 U S at 46, 111 S.C. at 2133, 115 L. Ed. 2d
at  46; Fell heimer, Eichen & Braverman, P.C. v. Charter
Technol ogi es, Inc., 57 F.3d 1215, 1224 (3rd G r.1995). |Indeed, the
"inherent power of a court can be invoked even if procedural rules
exi st which sanction the sane conduct," Chanbers, 501 U. S. at 49,
111 S. . at 2135, 115 L.Ed.2d at 47, for these rules are not
substitutes for the inherent power. 1d., 501 U.S. at 46, 111 S.C
at 2133, 115 L.Ed. 2d at 46. The inherent power to sanction is both
broader and narrower than these other neans of inposing sanctions:
"[Whereas each of the other nechanisns reaches only certain

i ndi vi dual s or conduct, the inherent power extends to a full range



of litigation abuses.” 1d. Therefore, although certain conduct
may or may not be violative of Rule 11 or Bankruptcy Rule 9011, it
does not necessarily nean that a party will escape sanctions under
the court's inherent power. See id., 501 U S. at 49, 111 S.C. at
2135, 115 L.Ed.2d at 48; Charter, 57 F.3d at 1224 ("Moreover, we
have previously rejected the proposition "that once a claimis held
not to violate Rule 11, the court is prevented from inposing
sanctions under its inherent power.' ") (quoting Gllette Foods
Inc. v. Bayernwal d- Frucht everwert ung, 977 F.2d 809, 813 (3rd
Gir.1992)).

| nvocation of a court's inherent power requires a finding of
bad faith. Chanmbers, 501 U S. at 49, 111 S C. at 2135, 115
L. Ed. 2d at 48. The court nust afford the sanctioned party due
process, both in determning that the requisite bad faith exists
and in assessing fees. |1d. Due process requires that the attorney
(or party) be given fair notice that his conduct may warrant
sanctions and the reasons why. Donaldson v. O ark, 819 F.2d 1551,
1559-60 (11th G r.1987) (discussing Rule 11 sanctions). Notice can
conme from the party seeking sanctions, from the court, or from
bot h. Id. at 1560. In addition, the accused nust be given an
opportunity to respond, orally or in witing, to the invocation of
such sanctions and to justify his actions. Id.

A

From the onset, Moz has alleged that this action was
instituted without a reasonable inquiry into the underlying facts.
Arguably, she has al so accused H& S and its attorneys of acting in

bad faith because the litigation continued after Moz denied the



conplaint wthout any attenpts to verify the facts alleged.
Al though these actions are not as egregious as in Fel | hei nmer
Ei chen & Braverman, P.C. v. Charter Technol ogies, Inc., 57 F.3d
1215 (3rd Cir.1995) (bankruptcy court made several and specific
findings to support a conclusion that the law firm filed a
frivolous |aw suit wi thout any factual foundation and that it was
filed for an inproper purpose and in subjective bad faith), one
could possibly conclude that the law firmis conduct in handling
this litigation amounted to bad faith. On the other hand, one
m ght conclude that this conduct sinply denonstrated a |ack of
diligence on the part of the lawfirm It is very clear that the
bankruptcy court was outraged at the events that transpired before
it, but we cannot glean from the record whether this outrage
stemmed froma belief that H & S and its attorneys acted in bad
faith, or whether it was due to a belief that they acted
negligently or without due diligence. Because the reputation of a
law firmand its attorneys is at stake, we believe it prudent to
remand this case to the bankruptcy court for an evidentiary hearing
to determne if these parties acted in bad faith. This hearing
will afford the parties involved due process.
B.

On remand, if the bankruptcy court finds that the litigation
bel ow continued in bad faith after the conplaint was filed, then
t he question remains who to sanction. It would seemthat G atter
shoul d not face any sanctions because he acted prudently at the
time the conplaint was filed. However, it wll be for the

bankruptcy court to decide which attorneys conducted the instant



litigation and thus determine if any should be sanctioned. '° The
bankruptcy court may even find that the law firmitself should be
sanctioned, a finding that would clearly be proper under the | aw

H & S maintains that Rule 11 and Bankruptcy Rul e 9011 do not
allow sanctions to be inposed on law firns. That is partly
correct. In Pavelic & LeFlore v. Marvel Entertai nnment G oup, 493
U S 120, 110 S.C. 456, 107 L.Ed.2d 438 (1989), the Suprene Court
hel d that Rule 11 could be used to sanction the individual attorney
(or party) who signed the pleading in question, but not the
attorney's law firm However, Congress anended Rule 11 to change
that. Anong other things, the anendnents, which becane effective
Decenber 1, 1993, now allow a federal court to sanction a law firm
under Rule 11 as well as individual attorneys and parties. These
changes have not been duplicated in the Bankruptcy Code, yet, even
if they were, we would be bound to apply the law as it existed at
the tinme the events herein took place, which occurred prior to the
date of these anmendnents. Moreover, we have already found that
sanctions are not warranted under Bankruptcy Rule 9011. However,
notw thstanding this Rule, ™ there is nothing preventing a federal
court fromexercising its inherent power to sanction an attorney,
a party, or alawfirmfor their subjective bad faith. See, e.g.,

Fel | hei mer, Ei chen & Braverman, P.C. v. Charter Technol ogi es, Inc.,

“The facts herein appear to indicate that Houston was the
attorney supervising all the actions conmenced by the Trustee.
However, this is a question of fact for the bankruptcy court to
resol ve

"We note that at |east one court has found that law firns
t hensel ves are not sanctionabl e under Bankruptcy Rule 9011. In
re Marcus Hook Devel opnent Park, Inc., 153 B.R 693, 705
(Bankr. W D. Pa. 1993) .



57 F.3d 1215 (3rd G r.1995). For this reason, sanctions against H
& S may be properly inposed under the bankruptcy court's inherent
power .
CONCLUSI ON
For the foregoing reasons, we REVERSE the findings of the
bankruptcy and district courts, and REMAND the case for an
evidentiary hearing to determne if the law firmin question, H &

S, or its attorneys acted in bad faith.



