United States Court of Appeals,
El eventh Grcuit.
No. 94-4144.
UNI TED STATES of Anerica, Plaintiff-Appellee,
V.
G oria Marie LOPEZ- RAM REZ, Defendant - Appel | ant.
Nov. 8, 1995.

Appeal from the United States District Court for the Southern
District of Florida. No. 93-380-CR), Stanley Marcus, Judge.

Bef ore EDMONDSON, Circuit Judge, HILL, Senior Grcuit Judge, and
MLLS, District Judge.

EDMONDSON, Circuit Judge:

Def endant appeal s her convictions and sentence for conspiracy
with intent to distribute cocaine and possession of cocaine with
intent to distribute. W reverse.

DEA agents, working with a confidential informant, arranged
for approximately 160 kil ograns of cocaine to be inported into the
United States and negotiated with two nen, Polaco and Turco, for
the distribution of the cocaine. After performng afield test to
ensure that the substance was cocaine, the agents divided the
shi pmrent and packaged about 95 kilograns in one wooden crate and
the remai ning 65 in another. Each crate was then equi pped with two
transponders that would alert the agents when the crates were
opened or noved. The crates were seal ed shut.

Agents placed the crate containing 65-kilograns in a Ford

Expl orer provided by Turco and Pol aco and put the crate containing

"Honorable Richard MIls, US. District Judge for the
Central District of Illinois, sitting by designation.



95-kilogranms crate in a Ford F-250 truck the DEA provided. Polaco
drove the Explorer to a hone off Giffin Road, and after about two
hours, another man drove it to Mam . Later that day the Explorer
was abandoned presunmably because surveillance had been detect ed.
A man naned Javier drove the truck to the same Giffin Road
address. Agents maintai ned ground and air surveillance. After an
hour, a man later identified as Ranobn Acosta Acevedo drove off in
the truck and travelled north on 1-95. Because the truck had
tinted glass, agents could not see if anyone el se was inside.

Agents followed the truck in cars and in a helicopter equi pped
with a video canera and observed that Acevedo conducted
counter-surveillance maneuvers by frequently exiting and
re-entering the interstate and making U-turns. Acevedo finally
exited in Boca Raton. After a nmeandering drive through that area,
including two drives down Floral Wod Lane, Acevedo stopped at
23101 Floral Wod Lane and backed the truck to a garage door. The
vi deo shows that Acevedo and an unidentifiable person exited the
truck. At the tinme, DEA agents, however, observed only Acevedo
exit. Two agents drove by and saw Acevedo unl oadi ng the crate and
def endant Lopez-Ram rez standing in the garage. Acevedo then drove
the truck to a church parking lot, left it there, and wal ked away.
A white station wagon picked hi m up.

Surveillance of the house continued for about four hours
Agents did not know how many people were in the house but saw no
one enter or exit the house, except when defendant went out once to
get the mail. At about 3:00 p.m, a confidential infornmant

notified the agents that surveillance had been detected and that



the conspirators were abandoning the operation. At about 6:30
p.m, agents decided to enter the house to secure the cocaine; so
six agents—lad in raid jackets and wth their weapons
drawn—knocked, announced, and demanded entry. Defendant opened the
door and was arrested after agents conducted a sweep of the house
and | ocated the cocai ne.

Followi ng indictnent and arraignnment, defendant noved to
suppress the cocaine and ot her evidence found in the house. She
contended that the governnent's warrantl ess search of the house in
t he absence of exigent circunstances viol ated her Fourth Amendnent
right to be free fromunreasonabl e searches. After an evidentiary
heari ng, a magi strate judge recomended that the noti on be granted.
The district court conducted another evidentiary hearing and
excluded testinony that defendant was the only person in the
resi dence and that the cocai ne had been noved to the bathroom but
al  owed the governnment to introduce the cocai ne and testinony that
def endant answered the door when the agents knocked.?

At the close of the governnent's case, defendant noved for
j udgment of acquittal which the district court denied. Defendant
did not put on a defense, and the jury convicted her both of
conspiracy to possess cocaine with intent to distribute and of
possessi on of cocaine with intent to distribute. Defendant noved

for post-trial judgnment of acquittal and for a newtrial, but these

'Because we hold that the evidence presented to the jury was
not sufficient to sustain defendant's convictions, we do not
address defendant's claimthat the district court erred in
all owi ng the governnment to introduce into evidence the cocai ne
sei zed during the warrantl ess search of the house and testinony
t hat defendant answered the door when agents knocked.



notions too were denied. Def endant appeal s her convictions and
sent ence. ?

Def endant argues that the evidence was not sufficient for a
jury to find beyond a reasonable doubt that she know ngly and
voluntarily participated in the cocaine conspiracy or that she
know ngly possessed cocaine with the intent to distribute it.
Vi ew ng the evidence in the |light nost favorable to the governnent,
we review the sufficiency of the evidence de novo to determ ne
whet her a reasonable jury, fromthe evidence presented, could have
concl uded beyond a reasonabl e doubt that defendant was guilty of
the crinmes charged. United States v. Thomas, 8 F.3d 1552, 1555
(11th Gir.1993).

To sustain a conviction for conspiracy to possess cocaine
with intent to distribute, the governnment nust prove beyond a
reasonabl e doubt (1) that a conspiracy existed; (2) that the
def endant knew of it; and (3) that the defendant, w th know edge,
voluntarily joined it. United States v. Perez-Tosta, 36 F.3d 1552,
1557 (11th Cir.1994), cert. denied by Perez-Aguilera v. United
States, --- US ----, 115 S.C. 2584, 132 L.Ed.2d 833 (1995). To
prove the substantive of fense of possession of cocaine with intent
to distribute, the governnent nust establish that defendant
know ngly possessed t he cocai ne and that she i ntended to distribute
it. United States v. Stanley, 24 F.3d 1314, 1319 (11th G r.1994).
Were the governnment's case is circunstantial, as it is here,

"reasonabl e i nferences, and not nere specul ati on, nust support the

’Because we reverse defendant's conviction for insufficiency
of evidence, we also do not address defendant's claimthat the
district court erred in sentencing.



jury's verdict." Perez-Tosta, 36 F.3d at 1557.

The only evidence the governnment introduced to prove the
defendant's guilt was (1) that sone unidentifiable person was in
the truck with Acevedo, (2) that defendant was present in the
garage wi th Acevedo at the Floral Wod Lane resi dence shortly after
the truck carrying the cocaine arrived there, and (3) that the
def endant was present when the DEA agents approached the door to
the house to conduct the search. From this evidence, the
government argues that the jury was entitled to find that defendant
was the passenger in the truck that delivered the cocai ne and t hat
def endant and Acevedo engaged i n evasive tactics because they were
in the process of conmitting a crinme. The governnent argues that
the jury also could reasonably find that defendant was present
during the delivery of the cocaine to the residence and that she
answered the door when officers tried to retrieve the cocaine.
Finally, given the substantial value of the cocaine involved and
passports and other docunments belonging to Acevedo and the
def endant, the governnent contends that the jury could find that
def endant was not nerely an unaffiliated bystander.

This court has repeatedly held, however, that nere
association wth a conspirator and presence in a vehicle which
engages in counter-surveillance maneuvers is not sufficient to
establish participation in a conspiracy to distribute cocaine or
possession with intent to distribute cocaine. See United States v.
Her nandez, 896 F.2d 513, 519 (11th Cr.), cert. denied, 498 U S
858, 111 S. C. 159, 112 L.Ed.2d 125 (1990) (Holding defendant's

associ ation with codefendant insufficient to prove conspiracy or



possessi on al t hough def endant was in vehicle fromwhich drugs were
retrieved and was present when drugs were given to undercover
agent) ; Thomas, 8 F.3d at 1558 (Noting that presence wth
conspirators alone or close association with themis insufficient
proof of participation in a conspiracy); Stanley, 24 F.3d at 1321
(Noting that defendant's presence in vehicle in which drugs were
stored, even while driver and another passenger were negotiating
the sale of cocaine within earshot, was insufficient to establish
conspi racy and possession); andPerez-Tosta, 36 F.3d at 1552 (11th
Cir.1994) (Evidence insufficient to convict for conspiracy although
def endant provi ded keys, registration, and insurance for vehicle
used to transport drugs and later was present in the car when it
was engaged in counter surveillance).

As in the cases cited above, the governnent presented no
evidence to the jury that defendant had been present at any neeting
of the key conspirators or even knew who they were, and gover nment
agents invol ved conceded that her name had not been nentioned at
t he neetings. The governnent also offered no evidence that
def endant had been "on the |ookout” in the truck (if in fact she
was in the truck) or while she was waiting in the house.
Governnent w tnesses testified, in fact, that the defendant
appeared calm throughout the operation, even after she was
arrested. The governnent offered no evidence that defendant knew
the contents of or had touched the crate which contained the

cocai ne. In the light of the precedents of this circuit, the



evi dence presented to the jury® was not sufficient to allow the
jury to conclude beyond a reasonable doubt that defendant had
knowl edge of the conspiracy and had participated in it or that
def endant had possession of the cocaine wth the intent to
distribute it. Defendant's convictions are reversed.

REVERSED.

H LL, Senior Circuit Judge, concurring specially:

| concur. The evidence was insufficient.

| wite separately nerely because, in ny view, there was no
substantial evidence that the appellant was ever in the truck.
That conclusion leads nme to believe that | need not evaluate the
case on the assunption that she was in the truck. | do not dispute

what we say on that subject; | just do not address it.

W note that, at sentencing, defendant admitted that she
cane to the United States from Colunbia to work in the drug
trafficking trade; that she was staying at the Boca Raton
residence, as a live-in housekeeper, with a couple expecting a
shi pment of cocaine; that she accepted her position know ng that
it was nerely a "front" to preenpt suspicion by neighbors; that
she went with Acevedo to pick up the cocaine and bring it back to
t he house; that she noved the cocaine fromthe crate to the
bat hroom and that she was paid $1000.00 a nonth to stay at the
resi dence and prom sed anot her $4000. 00 when the cocai ne was
delivered. Defendant, if she spoke the truth at sentencing, was
not innocent of the crinmes charged. But, at trial, she was not
proved guilty. And for us, as a reviewng court, that is the
poi nt .



